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NOMOTOMIA. 


,.24N TWO PARTS. 


THE FIRST | 
Being a Collection and' Survey of the Generall: 
Titles of the 


COMMON LAW, 


With the Caſes thereof, drawane out of all the Old Books of: 
L A W, and later Reports, and reduced into ſeverall Chapters, 
Sections. and Diviſions, for the uſe and benefit of all Pradtifers and- 
Students of the COMMON LAW. 
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 FHE SECOND PART, 
Being an Exact Abridgment of all the ACTS 
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and Publique ORDINANCE Sof PARLIAMENT, 


ſince the yeare 1 6 4 ©. to this preſent time. 


As allo of-diverle Ordinances and Publique Orders, made: 


by his Highnede the Lord Protector, with the advice of his 
Councill in the Intervalls of Parliament, foe the uſe and benefit of 
all the People of the Common Wealihof ENG L 4 N-D.. 
: SCOTLAND, and IREL AN D.. * 


—————_— 


—_—__ 


——_— 


Both Collected and Publiſhed 
By WILLIAM. HUGHES of Grays Inne- Eſq: . 


With two exa& Tables, in which may be found the Principall matters - 
therein contained 
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Printed by:T. R. for H Twyford, T, Dring, and J. Place, and afe tobe 
{old at thutr Shops in Vine Court middle Temple, the George. 
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n- Holborne, I 6.57. 
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To the Right Honourable, 
& THOMAS WIDDREN'GTON.,. K* 
Serjeant at the Common Law,Cne of the- 
Lords Commiſſioners of the Treaſury of Eng- 


land, Speaker of the Parliament of the Com- 


mon wealth of Exgland, Scotland, and. - 


Jreland, Aſſembled the 1 7th, of. 
September , 1656, 


My Lord , 2 


—AWO yeares paſt, there was broughriintg met 
2 Book, made and publiſhed in Print, it the- 
time of the Jare Queen Flizabeth, under the - 
Name of an unknown Author, conteining 

certaiti Tirles of the Common Law of *=xglan#, andthe 

Caſes thereupon, diftributed into Chapters, Sc&ions, and 

Diviſions, which was written in the French tongue : 

Which Booke ( having beene begun in ſome'ſmall part 

thereof, not exceeding five or fx ſheets of Paper, ro be: 

cranſlated by a perſon altogether unknown unto me) ei- 
ther inreſpe&of the difficulty of the worke, or che unwil- 
lingneſs of the perſon toundertake the Labour which hee : 

ſhould have beftowed in the Tranſlation, or for fome 0- 

ther cauſe, was not proceeded in. The aid printed Booke, 

with ſo much thereof as was tranſlated being left with tne, 

[ was requeſted roperuſe it, ro examine thar part thereof 

which was tranſſared , ro compare-it with the Origirialt , 

and to examine the ſeverall caſes therein , with the Term 

Books, Abridgments, and other Books, ourof which the 

Caſes were extracted, to tranſlate the remaining part, - to 

A2 correct-. 


The Epiſtle Dedicatory. ; 
+Corre&t ſuch errors or miſtakes, as I ſhould find inthe Im- 
printed Origanall;, and:re add fuch further marter and 
Caſes thereunto, as might makethe ſame tobe a perfect 
-work,ulefull and benefigiall tor alt Srudent; of the Com- 
mon Law. This<('my Lord) beingatask which requi- 
red time, care and ſtudy for the accompliſhment thereof : 
1cook ſometime to contider of it, atthe laft, upon theper- 
ſwaſionof {ome freinds, and ſome other encouragements, 
I undertook both the tranſlations, as allo to make it a 
complear and perfe&t work : Forthe doing of which, I 
have peruſed all the bookes , and cales cired in the firſt 
Impreſſion, corrected all ſuch Errors and other miſtakes 
{which were many) as were in the firſt Impreſſion, or 
the tranſlated part thereof : Lhave added thereunto man y 

nevy ticles of the Law, which were not in the firſt [ mprel- 
fon-with che caſestherein, in the ſame Method by way of 
Chapters , Sections, and Diviſions, as the firſt worke 
-was : And [ haveadded unto every of the ticles of che firſt 
Impreſſion, ſuch material caſes, and potats of Law, as[ 
could hndeorremember,, to have been publiſhed or re- 
ported in print, fince the time of the laid late Queen, be- 
Aides ſome Marginall Notes, fo as the enlargment of this l 
preſent whorke, is neer as much again as was che firſt [m- l 
preſſion, ir being therfore now made as a new ching,l have £ 
cauſedirto be imprinted under a new title , which [ have b 
called, the firſt part of Nuwlcpus. <6 Bu 
"The ſaid firft worke (My Lord) being finiſhed, I rook d 
into my conſideration, che many Ats and publick Ordi- u 
2  _nances of Parliament, made ſinee A4ar:o 16 4 ©. unto this 
=. preſent timac, moſt of which being imprinted in many 
| parcells, ang [cattered:{heers of Paper, very hard now 
to be gotten together ) I conceived, (if the ſame might be 


abridged 6 


CH oF 


abridges, and brought into one Volume, according toxhe 


eries of time, they were-made and publiſhed in) it 
might with a litcle charge be boughc, and ſo made uſetull 
to all the people of this Common-Wealth, all the Acts of 
Parliament, and many of the [aid Ordinances being yer in 
force, and binding the people in their Eſtates, Rights, and 
Intereſts. And further conceived, that by ſuch a work , 
moſt of the tranſactions of the late long Parliament(which 
continued neer thirteen years ) might be viewed, conlide- 
red and taken notice of : theſe (my Lord) were ſome 
of the Motives ( amongſt 'others) rhat ( this laſt year) in- 
duced meto colle& and make an Abridgmenr of all the 
faid Acts of Parliament and publick Ordinances, as alfo 
of other Ordinances and publick Orders, according as 13 
mentioned in the title Page of the ſecond Jon of my Kowe- 
J-wa: Both parts of whichbeing now finiſhed , I have 
cauſed to be 1mprinted and puoliſhed, for the good and 
eaſe of all the people of the Common-Wealth, and for 
the tfe'and benehir of all Students of the Common Law , 
Gratum [per 0 opus. 

My Lord, | have taken the boldneſſe upon me to pub- 
liſh theſe my weak Labours under the Patronage of your 
Lordſhip, which I have done for. many reſpects. Firlt , 
Becauſe your Loraſhip in che opinion of all men, is, and 
bath ever been accounted , a great Lover, anda conſtant 
maintainer and Defender of the 'Common Law of this 
Nation. Secondly, Becauſe your Lordſhip being now 
in that high place of Honour ( Speaker, or Prolocutor of 
the Parliament) a Part of the Legiſlative power doth re- 
1dein your Lordſhip, and the Parliament, an evident 
proof of which, is that Geſt :men Hono i, which is born be- 


tore your Lordſhip, ( as the like was) which is clegant- 
ly 
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ly exprefſed by Virgil 
when the Ambaſſadors of nas preſented ſome of the Re- 
liques of Troy to { ating King of Latiwn, it is ſayd of the 
fame | 
Hoc Priamt + Jar erat, cum jura Vocatis 
More daret Populis ___. 

But eſpecially (my Lord) in a thankfull acknow- 
ledgmenr of the great favours, which | have ever received 
from your Lordſhip , which I know. not how otherwiſe 
roexpreſſe, then in theſe kindof Preſentments; Pardon 1 
beſeech your Lordihip this my great boldneſs, & to accept 
of theſe my weak engeavours, and performances, publiſh- 
ed inthe ſeventierh year of my age; and if your Lordſhip 
ſhall be pleaſed at any time hereafter, ro caſt your eyes 
upon theſe works, orſhall peruſe the ſane, I humbly be- 
feech your Lordſhip co paſſe by the Errors I have runin- 
tointhe whole work., and fo | leave it to the favourable 
cenſure of your Lordſhip, wiſhing unto your Lordſhip, 
increaſe a Honour here upon Earth, and the eternall 
happincſle of Heaven hereafter : For which the Prayers 
thall never be wanting of 


Tour Lordſhips moſt obliged and 
 fincerely. Devoted Servant , 


W 1LLtam HuGus s, 
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THE 
ABRIDGEMENT OF 


CASES 


— the Titles moſt materiall for 


the Students and Practiſers of the 
LAWES of the Realme: 


Digeſted into certaine apt Diviſions under the ſame 


Title 3 done into Engliſh for the benefit of the younger 
Students. 


Abbor, Prior, Pazſun, Biſhop, Deav, Maſter ofa Colledge. 


[T. 1n what per/on the Propert, of Goods, and right of Landis. 


SUNNY ME OTE, That the property -of the Goods of an 
> Yo Abbot is in the Abbot, and in the Houſe allo, 
adjudged 9 H. 6. fol. 25. Abbot 1. 
Note, By the Courrt it was adjudged , That if 
a Leaſe were made to an Abbot for life, and he 
is after tranſlated to another Abbey , the ſuc- 
ceeding Abbor ſhall have this Leaſe during the 
life of the Leſſee, which was the Abbot. 5 H. 7. 
Abbot 6. 
Paſton ſaith , That an Abbot may have Goods, and no right in the 
Houle, as a gitt of Goods to an Abbot andto a Scranger, they be joynt 


 fuwoqGwwwqwY tt wh. Ro D'S tu Wi 1 


— 


Tenants, and the Houſe hath no right therein. 


eArden faith, If an Obligation _ to an Abbot onely, and after- 


wards 


2 Abbot. 


:f wards he is made a Biſhop, his Succeſſor ſhatl have the Obligation : So 
alſo if he had recovered age for Batrery done unto him, and before 
execution he is choſen Abbot ofanother pore his Succeſſor ſhall have a 


Scire facias ;, and ſo he ſhall anſwer the Iſſues loſt by his Predeceſſor, per 
Pole, 22 H. 6. f. 4. Debt 46. ; 


I I, - IPhere a Leaſe made by an Abbot, Biſhop, or Parſon, without 


the Covert, Chapter, or Patron,” ſhall bind #he Succeſſor, and 
where the agretnient tf ter ſhall make it cobd. and what ball be 


þ ſazd tobe a ſufficient Agreement, 


T; the Succeſſor accept the Rent reſerved upon the Leaſe, made by the 
Abbot or Pryor alone without the Covent , he ſhall never avoyd it, 37 
H. 6. fol.4. Abbe2. 4 Eai3. 14. Vide 15 Ed, 4.17. 

Note, That the Grant of the Abbor alone of an Advowſon by him 
made, is detetmined by his death, and cannot be made good bur by agree- 
ment with the Succeſſor ; Otherwiſe it is of a Leaſe for yeares of Land, 
which may paſſe by word, 21 Ea. 4. fol. 5. Abbe5. Vide1t H, 4. fol.17. 
'That the Agreement is a new Leaſe. 

Note, It a Parſon make a Leaſe for life and dye, &c. and the Succeſſor 
accept fealty, he ſhall never avoyd the Leaſe during his life, }#r:s nwtram, 
3P. 11 Ed. 3. Abbeg. 

A Leaſe of a Biſhop is good by confirmation afterwards of the Chap- 
ter, upon iſſue, if the Biſhop were dead before the Confirmation, 31 Ed, 
3. Abbe 10. 

Prebend doth Leaſe his ſervices to the Ter-tenant for yeares, this is 
g00d, and the agreement of the Succefſor, that ſuch Termor may hold 
over, &c. 15a good new Leaſe, and if another were Tenant, he ought 
to have a new Attorneyment, 11 H, 4. fel.17. 
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111. Where the Abbot or Prior ſhall prejudice the Houſe by his 


owne ad. 


; Ote, That an Abbot or Pryor ſhall binde his Succeſſor by his owne 
£ Deed which is of Record, as if he confeſſe the Deed in a Writ of 
| Annuity brought againſt him, 7 Ed. 4. fol. 12. eAbbe 3. Vide 34 Aſiife 

P. 7. Corone $1. 
So if he confeſſe a Deed in ation againſt him, 20 H. 6. Abbe 22. in 
Debr. So of a Recognizance, although the thing come not to the uſe of 
the Houſe, &c. For to no matter of Record the Covent cannot be party, 
HL. 14, t 4. 4. Abbe 4. and 16 Ed, 3, efbbe8-& 13. where it 1s os 
agreed, 


> Sd 


Abbot. 


agreed, That a Fine and every agreement upon Record is gr fo 
oainſt the Succeſſor, and of Recognizances agreed 8.E.. 3, fo/.24., but 
there th& Recognizance of a Priorels was refuſed by Heyle, becauſe the 
Court did not know that ſhe was Priorels. 

Confeflion of a Deed, or of an action in the predeceſſor bindes the 
Succeſſor, 34 Aſs. P.7. Otherwiſe it is in matter infaR, when it is notto 
the uſe of the houſe. And for that the Succeſſor was not bound by 
the Obligation of his predeceſſor, made when all the Covent was dead of 
the plague-8.H.s5 fol.1o, Abbe 28.Seilin of divers ſervices encroached up- 
on an Abbor {t all not binde his Succeſſor, A. 4.E4.2. eAvowry 204- 

Note. The Succeſſor ſhall be bound by Covenant of an Indenture 
made by his predeceſſor alone in defeazance of an Obligation made by 
him alone, 47. 3 Ea..fol.23.Barr. 221. 

Debt againſt the Abbot of Fowntaines upon the Deed of F, his pre- 
deceſſor, and the Covent, where infa&t the faid F. was choſen by ten 
Monks, and the Def. by twenty-two , their foundation being that he was 
a perfect Abbot by Election without other inſtitution, &c. but of their 
Viſitor, by which Inſtitution F. did enter, and with the aſſent of the 
Covent he made the Deed. And it was held void, becauſe he was not Ab- 
bot, but the Defendant was. As if a Parſon enter without Inſtitution or I n- 
duttion, his Deed ſhall be void, notwithſtanding the confirmation of the 
Patronafterwards. But the Grant of an Abbot which is degraded after, 
or depoſed for any thing done before that he was Abbot, continueth good, 
9.H 6 fol. 32. Debt.29.50 if he give over, or religne,as 29. Ed.3.16, 

A man ſent an Abbot 20. /. for the uſe of the Houſe, and the Abbot a- 
lone was bound by Obligation for the payment, and dieth. Now the Con- 
trac is determined by rhe Opinion of Newton Judge,and he ſhall have no 
remedy againſt the Succeſſor , but A/cxe ſaith, that it is not determined, 
becauſe the Contra bindes the Houſe, and the Bond the Abbot only, 
and ſo ſhall haue good remedy againſt the Succeſſor, if he declareupon 
the Contra&, and not alledge the Obligation, 292. H.6.fo/.21.Debr. 41. 

So ye fee the Contract of the Abbot without Deed bindes the Houſe, 
when it comes to the uſe of the houſe, and this ſhall be averred as well, as 
when he made an Obligation for the payment, as it was agreed, 20. H.6. 
fol. 45 . Debt.qo. where the tormer Abbot made an Obligation of paiment 
for Victuall, bought to the uſe of the Houſe, andall this did not make the 
_ to be double, for the Contract is but the conveyance to the A- 

ion. 

- An actionof debt brought againſt the Succeſſor for 10. 7. lent, which 
came to the uſe of the Houſe : Newton faith, that the betterpleading is to 
alledge this generally, and not how in particular they came to the uſe of 
the Houſe, and faith, if they were ſpent in an action of Battery brought 
againſtthe Abbot, this 15 a,ggood 4 becauſe the Houſe ſhall be charged 
'withche dammage 22, H.6.fe/.,56, Deht,go0..It is fit to ſhew where they 

'catne2o the uſt at the Houle, MESA 14. k 
2 n 


4 Abbot. 


In debt againſt a Succeſſor, declares upon an Indenture of the Prede- 
ceſſor, which recites how he was in debt to the Plaintiffe, upon account in 
100 2. which came to the uſe of the Houſe, and by this his Deed'acknow- 
ledged to be bound in 100 s. and the Count was held good, not double :- 
For it behoved him of neceffity ro averr the coming to the uſe* of the 
Houſe, and upon that had iſſue, A/.2. E4.4.fel.14.Debt 70. 

An Abbot and a. Parſon had debate concerning Tithes, and referred, 
themſelves to the arbitrement of a Deane, who did Order that the Abbot, 
ſhall haye the Tithes, and ſhall pay the Parſon and his Succeſſors ſuch an 

Annuity;and although thar,the Pa tron and Ordinary were no parties, yet 
it was. held to be good, and that the Succeſſors of the Abbor ſhall be 
charged with the-annuity,and it ſeemeth, becauſe 'they had 2 id pro quo. 
AA.11.H.4,fdl.q, Entre 36.& 11.H.4. fol. 68.Scire facias 71. 

Note, If a Prior Donatiue removeable, which hath no Covent or com- 
mon Seale, not is not impleadable, leavies a Fine of Land or Rent, the 
Succeſſor ſhall be concluded hereby in all refpets.. By all the Juſtices. AL. 
2.R5.3.fol.5. Eftoppell 82. 

Releaſe of an Abbot to him that had committed 'wafte, doth not barr 
tys Succeſſor from his action , but fatisfation with-an acquittance will, 
42 Ed.3.22.Wakte 72. 
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EV. Where, and by what words in 4 De:d th: Abbot ſhall binde 
the Succeſſor and the Cruent, and where ths LVate is materiall . 


| D555 againſt an Abbor upon the Deed of his Predeceſſor, which was, 
That S. the predeceſſor, with the aſſent of his predeceſſor and his 
Covent, had bound himfelfe, and the date was out of the County where 
the Abby was ; and it was agreed,that the Deed was not good againit the 
Succeſſor. H.14. E4d.3. Abbe.11. 

But ſee 14 H.6..fol.16, Debt 35. That the date elſewhere is not materi- 
all, for it may be the Deed was delivered there, >» c. Alſo if the Deed be, 
In witneſs whereof I have with the aſſent of the Covent) put the Seale of 
the Covent, this ſhall binde the Succeſſor. 

And it is enough to fay, In witneſs whereof we have pnt our Seale;with» 
gut ſaying common , for if the Abbot and Covent Seale a Deed with m 
Seale, this ſhall binde them, which was granted, and the Covent Seale will 
not binde the Succeſſor, without the conſent of the Covent. See 22 H.6. 
fol.4.Debr.46. And ſee 18 Ed.2.Debr.147. That in debt upon ſuch Deed 
againft the Succeſſor, he ſhall not aver that this is not the Covent Seale, 

. but ſball anſwer, whether their Deed, or not. 

The Succeſfor ſhall not-be bound by: a Dted ſealed with the Covent 
Seal by the Covent, if they forcedto do ttby compuliion , as Impriſon- - 
ment; (c. where not acknowledging this which they have done, and that 
tzoot the act ofthe Covent, ſhall be a good Plea ;- So alfo the Peed _ 


Abbot. 


be well avoided, by alledging that the Abbot impriſoned the Covent, &c. 
and not that he impriſoned A.F. C.D. which made the Covent, &+ epe r 
Cote,z8 H.6.fol.27. Dares 2. 

Debt againſt an Abbot alien upon a Deed of the ſame Abbot and Co- 
vent , __ the Juſtices were cleer of opinion the Action would not lye 
here, for that the Deed bore date in Eng/and, and the Abbot was out of 
the Realm , ſo that it could not be intended thatthe Covent did know of 
it, Tyr.13 Ed.3. Abbe 12. 

Debt againſt an Abbot. and Covent upon the Deed of the Predeceſſor 
and Covent, and challenged becauſe it was dated before ſuch rime as the 
Abbot had the Common Seal, and it was not allowed : But the iſſue was, 
—_— it were the Deed of the Abbot and Covent, Hi/l/ar. 20 Ed;3. 
ebbe 14. 

Note, where a Deed beareth date in the Chapter houſe, it ſhall be in- 
rended where the houſe is, and not elſewhere , otherwiſe it is of a date in 
another certain place, where the Chapter houſe is not mentioned, for it may 
well be there, 9 E4.4. fol.39. 

Debt againſt an Abbot upon the Deed of the Sub-pryor, Officers and 
Monks, in the time of the Vacancy, reciting that the money came to the uſe 
of the houſe, binding them andhim that ſhould be their Abbot, and it was 
g00d,7 E.3.fol.35.Abbe 16., 


—_— 
— - _—_—_ 
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V. Where a Monk of « Hole, or other ſhell bind the- Aubot and 
te Succeſſor by Obligation ard Contratt, and wh. ther a Pry or 
doxative and removab.e ſſ;all bind the Abbot, 


TE Abbot ſhall be charged by Contra& made by an Officer ofthe 
houſe,to the uſe of the houſe,25 Ed. 3 fol.12.eAbbe 19. 
So by ſuch Contra of any Monk, by Forteſcue 22 H. 6. fol 4. and this 
ſhall bind the Succeſſor, although he whick madethe Contract was not a 
Monk at that time , but ſhall anſwer whether it came to the uſe of the 
houſe, 22 E4.3-fol 8. Abbe 15. 

So of ſuch Contracts made by Monks in the time of the Vacancy, 7 Ed. 
3.jol.35.e Abbe 16, | 

In Detinue, ſhews that he delivered Writings toa Monk, with the af- 
ſent of the then Abbot, againſt the preſent Abbot and the ſame Monk, 
they were at iſſue upon the Bailment, JM. 3.E4.3.fel. 46. Abbe. 18, 

In Debt againſt an Abbot, and D. his Com-monk of C. for letting go at 
large one who was condemned in the Court of D. Pryor Donative of A. 
where he had to do, and the Writ abated for naming D. bur otherwiſe it 
m__ be jofa Contract made before entry into Religion,P. 45+ Ed.3,f0l., 9, 
Debt 130. 

Jn Debt agaioR the Maſter of a houſe upon the Deed of the Predeceſlor, 


with. . 


Abbot. 


with this,that the thing came to the uſe of the houſe. Saater.At the time »* 
the making ofthe Deed, there was neither Maſter, Covent, nor Common 
Seal, nor any Lay Brother of the houſe, and he who made it was not Ma- 
ſter, bur Deputy of the Biſhoprick, and the opinion of 473/by and Stouf 
was, that he might well demur upon the Deed, yet the ifſue was, whether 
it came to the uſe of the houſe 25 Ed.z.fol,12.Det.141.26 Ed.z,fol.1. 

In Debt againſt an Abbor and Com-monk, upon an Obligation made 
by.the Come-inonk before he entred into Religion, and the common opi- 
nton of the Court was, that it did not lye, becauſe there came therby no 
benefit ro the houſe, H.1 43.H.4.Debr 167. 

Note, an Abbot was charged by Deed of his fellow Monk, for Wool 
bought, with averment, that it came to the uſe of the houſe, as 1f it ſhall be 
a Tn of my Servant, for a thing which cometh to my uſe, 4 E4d.2.Debe 
165. 

 InDebt againſt an Abbot upon the Deed of T. his Predeceſlor and the 
Covent, it ſhall be a good antwerto ſay, that the ſaid T. was not Abbot 
at the time, but-F. or H.1o E4.3.fel.11.Debt 15.tee 9 H.6 fol.32.Debt 29. 

See, that a Fine levied by a Pryor donative, who had no Common Seal, 
_ bind the Succeffor, 1. 2.A; Fol. 5; Eſftoppell 82, Trin. 11 H.4. fol. 
68. 

A Confeſlion of a Sub-pryor in the time of Vacancy ſhall bind the houſe, 
9 Ea.z.fol.16. Dxare impedit 30. 

T hirning ſaith, that the Pryor which hath a Covent and Common Seal, 
may well charge the houſe, withont having 2#44 pro qo, And our Ma- 
ſters have ad;udged a Grant not effeuall to himſelf, in Law to be of good 
effect, where the houſe had 23d pro q#e,11 4.4.fol.68.Scire facias,71 & 
12 H.4.fel.11. Scirefacias 73. and ſee 1. 16, £4. 3. Annuity 24. That a 


perſon alone ſhall bind the Succeſſor baving 2#id pro guo, &c. Tithes for 
an Annuity. 


A... nn CE 
nm re ——_ 
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VI. "How ar Abbot ſhall be made, and who may be made an Avbot 
and who ſhall be ſaid Abbot to bind his Succeſſor, &c. 


A NAbbot ſhall be made by ele&ion of the Monks, and the Inſtitution 


of an Ordinary, or their Viſitor, as the Abbot of Fowntaines, and he 
that hath moſt Voices ſhall be Abbot, and every thing done by him who 
was 1n election, and elected by the leſs number of Voices, is void, though 
he were inſtituted by the ſaid Viſitor. 9. H.6.fol.32.Debt.29. 

A Lay-mati cannot be an Abbot, but if he be choſen ( faith Gree») he 
ſhall be holden for Abbot againſt every man, untill ſuch ele&ion be rever- 
fed > And Hill faith, that he ſhall anſwer to every man as Abbor, bni if he 
pers uſe an Action as Abbor, perhaps it may fail, Trin.20.E 4.2, Conuſans 


Note, 


Abbie. 
* Note, a ſecular Clerk ſhall not be choſen Pryor, but he ought to be Re- 


cular, &c, H.t1.Ed.z, 2 ware impedit 157, and ſee therethat the Founder 
preſented to the Pryory without election. 


————C—. )-$ W__ 


— 


VII. Where an Abbot, or Pryor, or Biſhop ſhall be bound by bis 
Deed,which he made when he was a Monk, or Abbot, or Pry« 
or of another place. 


N account againſt the Abbot of S. by Executors, for the time that he 
| ww Bayliff of the Mannor of their Teſtator,. where in truth the Defen- 
dant was a Monk, and not Abbot at that time, yertthe Action lyeth H. 20. 
Ed. 3. Accompt 78.where the Abbot and Covent are bound,and the Abbot 
is made a Biſhop , now he is diſcharged foS8that time in which he was nei- 
ther Pryor nor Biſhop, and the new Abbot and Covent ſhall be charged, 
M. 22.H.6.fol.4. Debt 46. 

But if he were bound alone without the Covent, and afterwards he be 
made Biſhop, now he ſhall be charged notwithſtanding that fametime, 
and the houſe diſcharged : And Bryan faith, that when the Soveraign is 
tranſlated from one Abbey to another, there is no mean time P, 5, H. 7. 
fol.24 And note, that a man ſhall not avoid his Deed when he was Abbot 
at the time of the Deed made, and Abbot at the time of the Suit, though of 
another place, becauſg at every time he is a perſon able to be ſued, Debr 
102. 3 H.7 fol.11.but in both theſe caſes the Abbot was tranſlated from 
one houſe to another, and quere, whether there be any dverfity between 
ſuch tranſlation, and the creation and tranſlation of a Biſhop. 


—————. 
—_—_— NC CASAS an 
— —__————— 


VIIL. Ul hether the Succeſſor ſhall have any thing where an Obliga= 
tion is made to his Predeceſſor. 


F an Obligation be made to an Abbot alone, the Succeſſor ſhall have ic, 
alrhough he be not dead bur tranſlated ; the fame Law is where he ſhall 
recover damage for Battery done unto him, and before execution he is Ab- 
bot of another place, the Succeſſor ſhall have Scire facias, 22 H.6. fol 4. 
Debt 46,See ſuch matters 5 H 7,fcl. 25.And of the Obligation agreeth, 47 
Ed. fol.23. Debt 134, 


IX. Whcre 


- W 


7 
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1X. Where the Abbot and his Com-montk ſhall be charged, and 

where the Abbot charged for the debt of the Monk, and where 

the Sub-pryor or Monk ſhall be ſued alone without the Sove- 
raigne. 


debt againſt an Abbot and Pryor Doxative upon the eſcape of a Pr>- 
_—_— who was condemned in * Faire of the Pryor. The Writ abated 
for naming thePryor. 45 Ed.z fol.g. Debt.130. | 

Indebt againſt an Abbot and Com-monk, upon an -Obhigation of the 
Monk made before his entry into Religion, abated by the Opinion of the 
Court, for that no benefit came to the Houſe thereby. H.1 3. H.4.Debt 
167.-vid.P.g. E.2.Debt 171. 

In detinue againſt an Abbot and Com-monk for corne delivered to the 
Monk to be re-delivered , and the Declaration was naught, by which was 
illedged the delivery to the Monk to deliver to the Abbor, upon condition 
that he ſhould have it againe upon demand made, or otherwiſe the Ab- 
bot. ſhould detaine it,@c. and the Writ abated for naming the Monk. Tr. 
2 H.4.fel.21.Detinue 34. 

The ſame Law is of a contra&t made by an Abbot and a Monk of money 
lent to them, and the contract was made by the Monk, being an Officer 
of the Houſe , for the ation ſhall lie cqcind the Abbot alone, otherwiſe 
it ſhall abate : butin Treſpaſs the Monk ſhall be named, becauſe he is to be 
impriſoned. H.33.Ed.z.Brief 913. See 45, Ed.z.fol.g. 

Waſte againft the Abbot and B. his Chanon as Guardians is good, 
with averment, that the Chanon was ſuch Pryor, and that the bs 
dianſhip was to them in common, or to the Pryor alone who made the 
waſte, and now is Chanon, &c. For then the Abbot ſhall be charged, be- 
cauſe of his body, when he was ſole Guardian, &c. during his life and not 
after. And Kirrox faith, That for that part which belonged to the Pryor, 
now Chanon, the. action ſhall be againſt his Succeſſor. And note, That 
this. Writ lteth not but where they were joynttenants, and made the waſte, 

when. the Chanon was Pryor, &c. 49.Ed.3.fol.25. Waſte g5. 

See there, If an Abbot Guardian make waſte and is depoſed, the 
action ſhall lie againſt the Succeſſor, not, if he die. In like manner the At- 
bot ſhall be charged with waſte done by his Monk, which the Succeſſor 
ſhallnor be. Likewiſe an Abbot ſhall be charged with Treſpaſs done by 
his Monk while he lives, but not after his death, for the Monk ſhall be na- 
med in the ation, not in the waſte. 49. Ed.3.fol.25. 

Ina 2uare impedir, brought by a Patron of a Pryory in the vacancy a- 
rob the Subpryor and the Covent, and recovered upon their know- 

edgment of a Coven between their predeceſſors and the Plaintiffs Ar.- 
celtors, upon which the preſentment to the Churches veid during the vz- 
cancy ſhould be reſerved to the Anceſtors of the vlaintife arc <5 heres. 
P.g.E4.3.f4l.16; Lauare impr act 20. 322 


; , 

Abbdt. 
Sd ſuch like Writ maintained, H.rr. Ed.z. Favare impedit upon a 

Preſentation to a Pryory, without any eleRion of the Founder. 


ns 


X. Whether a Writ ſhall be ſued forth againſt a Monk, and where 
a Monk ſþull juz forth a Writ without þis Soveraigne, and 
twhere a Prier or Prior of Friers, 


Monk {hall not be named in debt, detinue, or waſte, &e. but in 

Treſpaſs, and fuch caſes where his body 1s ro be imprifoned for the 
King. Seethe diviſion next before cap.2. and where the Abbot fhall nor 
- be charged by his body for any thing by him done before hisentry into 
Religion. 5 H.7.fel.25. 45 Ed. 3. fel. 9. 4 Ed. 2. Debt 168. 13.H.4. 
Debt 167. 9 Ed.2. Debt 171. 2 H.4. fol 21.33 Ed.3 writ g13. 

Debt upon an obligation againſt R. B. Prior of the Friers Carmelites of 
L.T. his Cor-fryer, and others, and the Writ was good if he were the 
Pryor of the Friers of the ſame place, the day.of the” purchaſe of the Writ, 
and he plead this matter to the Writ. F3 H.6. Debt 20. 

The Guardian of the Friers Minors of L. brought an action of Tref- 
paſs for taking away his ſervant and clothes, the action good , the other 
juitifies the repriſall from his Son taken away within age, and not pro» 
felled, and CM.11.H. 4.fol.31.Baron 179. 

Premwnire for the Abbot of D. againſt /. S. late Monk of the ſame 
place, and the addition was held not to be good', and that (late) ought not 
to be pur to the myttery ofa man, but this ought to be alledged directly ur 
lat. P.9 E4d.4.fol.2. Writ 169. 

DQuare impedit for the King againſt a Biſhop, and 7. SF. his Com- 
monk, and it was good, becauſe the Monk had been Prior of the fame 
Church, &+c. for it is to deſtroy the name Prior, otherwife he ought to 
have named his Soveraigne. 14 H.4.fol.36.1rite 496. 

Treſj afs lieth not againſt a Monk, and others withour naming the So- 
veraigne of the Monk M.g. En.2.Write 840. 

Falſe impriſonment againſt the Abbat and Covent, the Writ is good, 
and the Abbot ſhall have Conuſance, X.18. Ed.3.Conw/.3 9. 

Note, That in caſe of felony, the Monk ſhall be fued without his So» 
veraigne, and ſhall anſwer without him, 2g H.6.Coron.17. 

Appeale againſt 7. Abbot of the Monaſtery of M. and exe. 7. H. Ca- 
non of the Monaſtery of M. This word (Cazen) is void, becauſe it is not 
alledged what Canon it is, but Proceſs ſhall be made againſt /.H. and the 
iſſue thall be, whether there be no ſuch 7.H.and not whether no ſuch I. H. 
Canon, for that is void 6 H.7.?.7.Corone 64. 

Treſpaſs againſt an Abbot and his Com-monk is good, and their plea 
ſhall be joynt, but the Record ſhall be entred ſeverally, fo tha: every 
Monk may plead for himſelfe ſeverally without the Abbet, 24.38. 
Ed.z fol.25.Damages 63: C An 


Abbat. 
An account againft a Prior of a p_ of his Com-monk before he en- 
tred into Religion, the Prior ſhall have his Law, 2 H.5.fol.3. Ley 67. 

Scire facias againk the Fryers Carmelites to repeale a Patent of the 
King made in his prejudice, and of the Plaintiff 2.17. Ed.3. fal.5g. Pe 
tition 21. 

A Writ ſhall not be maintained againſt a Prior without naming the Ab- 
bor, although he had a ſeverall roſleſſion — ſo, although his 
gs were ſo given, that the Abbot ſhall not take the profits. 14. H.4. 

ol.10. 

The Plaintiff ſhall not be diſabled, becauſe he is a Monk profeſſed in 
Normanay,12 H.4.16. 
'# Account by the Abbot and brethren was abated, the brother was na- 
med, 7.R.2.7on hability.3. 


— 
—— 


—_— 


XI. Where ax Abbot or Pryor, or Biſhop, ſhall not alien by the 
aſſent of their Covent, and where they ſhall, and where the 
alienation ſhall be diſcontinued, without the aſſent of the Co- 
vent, and where the aſſent of parcell is not good. 


| þ a Pryor, who is a Prebend of a Cathedrall Church, doth alien parcell 
of his Prebendary, by the aſſent of the Covent, yet this is not good 
withour the aſſent alſo of the Biſhop and Chapter, nor e contra, &c.P, 17. 
Ed 3.fol. 29. Brief 666. 

An Abbot brought a Writ of Terminum qui preteriit,of that which was 

his right of his Church of N.appropriate tothe Houſe, which he had as 
Abbot of a Leaſe of his Predeceffor, and becauſe that the right which he 
hath thereto as Parſon of NV. and for the Parſon there lieth no ation 
but 7aris ntrum, the Writ was abated, T.20 Ed.2.furis ntrum 5. 
» The Biſhop of Covexgy and Lichfield granted Eftovers, with the Con- 
firmation of the Pryor and Covent of Coventry, where he was alſo choſen, 
and to be choſen by them, and alſo by the Deane and Chapter of Lick 
field, for which cauſe the Grant was held inſufficient without their aſſent. 
T emp. K.2. Grant 104, 


— ———_—— —— 


X I I." Whether a Biſhop, or other Spirituall perſon a diſſtiſor ſhall 
be ſaid tobe ſeiſed to him and his Suceſſors, and where to 
him and his heires. 


Ht faith, where a Biſhop Leſſee for years, makes a Leaſe for life to a 
, Aſtranger, this is a difſeſin to the Leflor, and the Reverſion is in the 
Biſhop and his Succeſſors, H.7.84,3;f0l,11.7{e 7. 


By 


Abbot. 
By Uſurpation toa Church made by a Biſhop, the Patronage is gained 
*0 the See, che. 47 Ed. 3.f0l.10. Zuare impeait 141. 


—_ 


— 


X III. het her a Com-monk ſhall bring an aTJion againſt the Abbot, 
or the Charter againſt the Deane, and a Monk, ſhall be a perſon 
able to ſue for ſeveral poſſeſſroms. 6 


Ote, The Chapter and every Prebend ſhall have an actien by them» 
N ſelves for every diftin& right, and the Chapter againſt the 'Deane 
himſelte ; but ifthe Deane joyne with the Chapter to the preſentation of 
Church which 1s of the right of the Chapter, this ſhall be underſtood that 
he did 1t as Deane, and the Chapter ſhall not have a Yawre impedit againſt 
another Deane of that Church, 9 #4.3. 18. Writ 460. 

Monk as Farmer to the King, ſhall not have his aQion of Treſpaſs, but 
by 20 mins in the Exchequer,2 H.4.fol.7.Nonbab.18. 

A Monk Leſſee of the King ot Lands, the Pryor doth alien in time of 
warre. If the King grant the lands to another before this time, he ſhall 
have aScire fac.to repeale this Patent(granted)but the King cannot enable 
a dead perſon to ſue and purchaſe, per Hanc & Thirning, 2.14. H.4 fol. 
10.Non hab.21. 

A Monk as Vicar of D. preſcribes to ſue and to be ſued, and this in # 
debt upon an obligation, 3 H.6.fel.23.Nox-hab.1. Bur it is cleere that ſuch 
Vicar ſhall be anſwered for all things concerning his Vicarage , otherwiſe 
not without his Soveraigne, for he is diſcharged of obedience, not of his 
profeſſion, 44 E4.3. fol. 4. Nax-had. 23. 

The Pryor of. brought a 2ware impedit againſt the Abbot of #7. And 
although he were under his Obedience, &c, yet the ation was maintai- 
ned, for that he had his poſſeſſion ſeverall, and was Pryor by Election, 
and not removeable by the Abbor, yer it was agreed, that the frank Te- 
nement of ſuch ſeverall poſſeſſion is in the Abbot, and a ftranger ſhall have 
an alliſe or other action againſt him without naming the Abbot, 24.20 
Ed.3. Nenhab.g. S0 14H.4. fol.10 in Nonhab. diviſ. 5 .cap.1 . | 


— OO "—_— —___ 


XIV. Where Biſhop, which ball be, hall be vouched. 


Þ a Writ of Entry, the Tenant alledged: againſt in Taile to his Father 
Lby one A. Biſhop of R. and that the See was void, and the Temporali- 
ties in the hands of the King and Archbiſhop, and voucheth him who ſhall 
be Biſhop, and it ſeemeth that he ſhall have the Voucher, although that 
no Swnmons ſhall be upon the RR of the King : As Voucher un 

3 - 


Abbot. 
Infant in its Mothers belly, is good, yet if he hath no other heire, no 
proceſle ſhall be awarded,cA1.38 E4. 3. fol. 29, Vouch 58. but ſee there, 
that the Tenant alledged that which T. was made Biſhop, but the Ten- 
poralties were not yet reſtored, for which cauſe the Voucher granted, and 
the Plea was ſtopped untill the King did declare his will, for the Summons 
ſhall not be but in the Demeſm Lands of the Biſhop, becauſe none 0- 
ther ſhall be rendred in value, 38 Ed:3.29. 


_ — ———— —  — —_—  - —— — — = 


XV. Whether the Succeſſor of an Abbot or Pryor shail be charged 
for the off nre and treſpaſſe of his Predeceſſor. 


Aſt againlt an Abbot as Guardian, the Abbot ſaid that his Prede- 

\ y ceſſor was ſeiſed of the Ward and died, after whoſe death no Waſt 

was made. Finch, it is not reaſon that the Waſt of the Predeceſſor- ſhould 

be unpuniſhed, yet the Plaintiff durit not demur, but ſaid, that he had done 

Waſt after his death, c.43 Ed. 3 fol:$. aſt 78.See 49 Ed: 3.fol:15.where 
the Succeſſor ſhall not be charged with ſuch Walt. 

Note, the Succeſſor of an Abbot ſhall not be puniſhed for the offence of 
his Predeceſſor tor not ſcouring of a Ditch, unleſſe that the pain were aſ- 
ſeſſed in his life-time Per Curiam, M:8 H.7.fol:3.Bar 140. but the Suc- 
ceſſor ſhall plead in excuſe of his own time, that the preſentment was not 
upon him. 


ln. 
————— 
TE —— 


X VI. What perſon shall be ſaid to be Fonnder of an Abbey or 
Priory, and where ve shall have the Temporalties auring the 
VACUNCY. 


== Pryor of Plympton, to prove the Biſhop of E xetey to be Patron, 
alledged a Charter of the Progenitor of the King to the Biſhop, that 
the Pryor and Covent might transfer and hold the Church of Pf, And by 
another Charter he granted two Hides of Land to the Cannons , whom 
the Biſhop of £xerer had there placed, &c. yer becauſe it did not appear 
exprelly that the Patronage was in the Biſhop before the Grant, nor ex- 
preſſed bythe Grant, and it being alſo alledged that the I of 


Ehe King had founded a Chappell there, before any Priory was there , and 
the firſt Grant is to transfer the Seculers into Regulers, the King was 
held to be the Patron, becauſe he was the firſt Founder : notwithſtandin 
that the Biſhops have been (as Patrons) from the time out of mind, an 
had bad the Temperalties in the vacancy. It was alſo there faid , that al 
though there was never there any Pryor before, and although that the Pri= 
gry was not founded in the fame place where the Chappell was, yer for that 
it 


Abbot. 


it was annexed to the Chappell, which was the firſt Patronage of the King, 
that the King ſhall be adjudged Patron, and ſo he was here, 38. Af. P. 21. 
rant 1. 

The Patron ofa Priory had a 2 ware impeait againſt the Sub-pryor and 
Covent in the vacancy of a Church annexed to a Priory, void in the ya» 
Cancy, 9 E4d.3.tl.16. Luare impedit 30, 

Note, the King ſhall be ſaid to be Patron when the firſt poſſeſſion of 
the Abbey is of his gift, or the greater part: And if heand others founded 
rogether, the King ſhall be preterred,e>c.44 Ea.z3.fol. 24. 

Note here, theſe ſaid Caſes make the King Patron, although the Abbey 
conſiſted in Land given by another, unlefle it can expreſly be ſhewn that 
che houſe was of his foundation, and that be proved. 


——_——}_ a 
_—_— — — _—— 


XVII. Pryor Alien,and ſeiſure of his Land: by reaſon of the War, 


Formedon againſt a Pryor alien, the Plea ſhall be put without day, 

the Land being ſeiſed for War, although demiſed to his Tenant, yer 
inan Annuity he ſhall anſwer, but not in an Alhſe of Rent, T. 13 Ed. 3. 
Brit. 264. 

And the opinion was there , that the Free-hold was in the King by ſuch 
Serfure ; But Shard ſaid, there was no doubt but the Free-hold was not in 
the King, but that he had the Land in name of diſtreſs only, and alledged a 
Judgment , that ſuch Pryor Leſſee ſhall bear all manner of charges H.17. 
Ea.z fol.2. Scivre fac.7. 


; | 4ST, 
And 13 H.4.fo/.13. Hank alledged a Judgment, wherin a Writ of Right ; 


againſt a Pryor alien, ſuch Farmor ſhall have aide of the King for the an-, 
cient grant of his Progenitor. | 
See more of this 46 Ed: 3.fol: 6. Foraſmuch as the King had nothing but 
the poſſeſlion for the time, Pryor alienin a 2are impedit declared upon 
the preſentation of his Predeceſſor and of the King ſeiſed for the cauſe 
of War, and it was good. So the Preſentation of the King by ſuch Seifin in 
right ofthe Pryor, 1s good. 40 E4:3.fol.10. dewble Plea 72. | 
Pryor Alien - Ws for the Farm of the Pryor leaſed to him in the time: 
of the War, had proceſſe againſt others, ſurmiſing that they had parcel! of- 
the Goods, &c. without which they had not wherwith to pay, 38 «Af. P. 
20 7 uri/diftion 22. | 
The King ſeiſeth forLands ofa Pryor Alien, the Lands of that Pryor 
who was born in Gaſcony within his alleageance, he ſhall have general! re- 
ſitution, and by ſuch reſtitution an Advowſon paſſed wichout ſpecial. 
words of Advowſon, becauſe the Seiſure was by wrong 27 A/{:P:48. Lives, 
7) 9 butotherwiſe it is in a Grant, 
A Monk as Farmor to the King of a Mannor ſeiſed in the Kings hands by 
fcaſon of war,alledged that the Plaint, in the replevin brought againſt him 
was 


eA bility and:.Non-hability. 
was Villain Regardant to the Mannor, and hereupon iſſue was joyned, 47. 


20 Ed:3.Villain 10. Where the Monk was a Com-monk of an. Abbey in 
Normandy. . 


A ST Ran es 


_ Abilityand Non-hability. 


— 


— 


I. Where a Pryor donative and removable ſhall ſue and be ſued 
without his Soveraign. 


Pon a Writ brought by a Pryor, the Defendant ſaith, That the 
Plaintiff was a Monk profeſſed under &c. The Pryor faith, That 


he and his Predeceſſors have ſued and been ſued, and have an- 
ſwered, and have been anſwered time out of mind &c. and it was held a 
g00d Plea, and rehearſes divers ſuch Pryors, although they were remova- 
ble at will c.CHM:12 Ed.g fol:17,Non hability 16 39 Ed,3,f0i:24. Nox- 
hability 22 agreeed, and the Pryor ſhall ſet forth the matter to enable 
him. 

Landis given to an Abbot, Pryor; and Covent of W. Provided, that the 
Pryor and Covent ſhall take the Profits, and the Abbot ſhall not meddle 
therwith : This matter was pleaded upon a Writ of Aſliſe of the Rent of 
this Land brought againſt the Abbot alone , and ſaid moreover, that the 
Pryor hath his roſſeſſion ſeverall from the Abbot, yet the Writ was ad- 
judged good, and the Abbot alone ſhall anſwer 14 H.4.fol:10, Non-habi- 
lity 21. 

See there, that a Monk as Farmer to the King ſhall be anſwered forany 
thing touching his Farm; but the King cannot inable him to take the Free- 
hold, ib5demws, 

Debt againſt an Abbot, and C. Com-monk, that he was Pryor donative 
of D. where he had to do, and ſuffered an eſcape &c, and the Writ abs- 
ted for naming the Pryor ; But for his Contrat made before he entred 
into Religion, he ſhall be named, 45 E:3. fol:g. Non-hability 25. 

[|Raviſhment ofa Ward brought againſt the Pryoreſs of B.who ſaid, that 
every Pryoreſſe there is made by the Pryor of St. obs, who is Commandex 
there, and was to be obedientunto him, and removeable at his will ; Sc 
the Writ ſhould be againſt the Pryor &c. and becauſe it was nor, it abated, 
although that the Pryoreſs was impleaded, fand impleadable time out of 
mind &c. and had a Covent and Common Seal, and their Poſſeſlions ſeve- 
rall &c.P.12, R.2. Non-ability 4. | | 

A Scire facias brought by the Pryor of H, upon a Recovery of bor OS 

eceſlor 


« Ability and Ncon-bablity. 


deceſſor had againſt the Predeceſſor of the defendant, Parſon of C, in an 
Annuity; the Parſon faid, that the Pryor is a Monk profeſſed, under the 
obedience ofthe Abbot of $, removeable, and praied Judgement, whether 
he ſhould anſwer, and compelled to anſwer thereto , notwithſtanding the 
admittance of his Predeceflor. Alfo it ſeemeth the firſt recovery was well 
avoided by this plea : 34 H.6.fol.2.Scire fac. 39g. | 

A Fine of a Pryor Donative removeable and not impleadable, and 
which had not the Covent Seale, ſhall binde his Succeflors tor ever, 2 R.3, 
fol.5. Eſftoppell 82. | 

He pap maintaine an action, becauſe that he is made Vicar of D. 
and out of obedience, for it is the profeflion which difables him, and not 
the obedience, but he ſhall ſay over, that the Vicars there have iumpleaded 
and been impleaded &c. 3 .H.6.fo/: 23. Debt 14. And ſee there,as to things 
ſpirituall, aMonk ſhall be enabled by his Soveraigne and Ordinary, but in 
thin $ temporall not without the Pope &c. 

The Pryor of B. brought an a&ion of Treſpaſs againſt the Abbot of 
C. who faith, That the Plaintiffe is under his obedience &c. The Plaintiffe 
faith, that it is perpetuall, and hath a Covent and common Seale &-c. and 
becauſe that the Plaintiffe is his Soveraigne, they were at iſſue if remove- 
able&c, and this to be tried by the Biſhop, 2 H.4 fol: 24. Triall 35. 


— —— -— oy 
qp——_—_—— 


[T. Whethcr a Monk, or ſuch dead perſon ſhall be able to ſne in 
his name only by the Popes Bulls, without the aſſent of the 
K ng, or by the Patent of the King only. 


N Treipaſs by htm that was a Monke profeſſed, he pleaded that the 

Pope by his Bulls had given him licence to take a Benefice ec, and al- 
ledged that he is Parſon of D. by reaſon of the Bulls, and it was adjudged 
that he ſhall be anſwered : but it was faid, that the defendant ſhall be recei 
ved to ſay, that the ſuggeſtion of rhe Bulls was falſe, aud ſo the Bulls void, 
and he ſaid, that yet could not he purchaſe to him and his heirs: &c,P.26. 
H.6. Nonhability 13. 

A Monk Farmer of an Abby during the Warre, brought an ation of 
Treſpaſs, and the Writ chow becauſe he was not named Farmer in the 
Writ , alſo the opinion was, that the ation did not lie here, but he ſhail 
havea 2x0 mms in the Exchequer for debt and Treſpaſs ec. 2.Hi4fol: 
7. Nenhavility. 18. and with this agrees, that he ſhall haue a Quo minus, 
9 H.5.fol: 6. Nonhability 29. and 7 Ed:4. fel. 28. and 14. H.4.fol: 10. Non 
hab. 21. Screne alledged a Judgement , where a Monk ſuch a Farmer, 
who had a Scire fac. againſt him, who had the later Patent from the King 
vi the ſame Farme to repeale it : Hunk, it may well be, but the King can- 
Fe enavle Lum to have the Freehold, nor to ſue for the Freehold, Non* 
API 21, | / 
L 11, fhether 


eA bility and N on-babily. 


= ee LL Ce COr——_ —_ w—— 
Os te —— 


I1 1. #hether a Monk and dead perſon being Vicar or Parſon ſhall 
WET! be ſued alone without bas Soveraigne, 


an 


He Vicat of C. brought an Ynare impedit againit E. and decla red,that 
he made him a Grant to preſent to the Church of H, The defendant 
ſaid, that he is a Mork profeſled &c. The Plaintidfe alledgeth, that he was 
preſented by the Pryor of J.. who is Parſon and Patron —©df the Church 
of C. and that the Vicars there have been perpetuall and not remoyeable, 
time out of mind &«c.and have been mpleatied, and have impleaded others 
ec. and that the Pryors of w. have made the Vicars of their Canons 
time out of mind &c, T hoype, This ation is not of a Church annexed to 
his Vicarage, by which he thall not be anſwered : And the Court ſaid, 
that he is diſcharged of his obedience, nor of his profeſſion. Fixch, it is 
cleer, that he ſhall have his Action for all things concerning his Vicarage, 
and which may be profitable to his Vicarage, and an Action for a term 
urchaſed by him : And thisPreſentation is but a Chattell, by which if he 
fad been made Biſhop, he ſhould not have had Action of a thing not tou- 
ching his Biſhopprick without his Soveraign,and it was not ad journied H: 
44 Ed: 3 fol:4.Nor-hability 27. 

See 3 H:6,fol:26. Nor-hability 1. Where ſuch a Vicar had an Action of 
Debt upon an Obligation made after he was Vicar, with averment that he, 
&c. have ſued and been ſued by ſuch name time out of mind &c. and ſee 
there that the profeſlion is the only cauſe of Nor-bability, Debt 14. And 
note there Paſto; ſaid, that of things Spirituall, a Monk may be made a1 
Abbot by his Soveraign and Ordinary withour the Pope, but not of things 
temporall. farrixe, this 15 a good diſtin&tion &c.3 H:6. 23. Debt 14. lee 
39 Ed: 3.f01:24, That ſuch a Monk ſhewed matter, proving him to be ar- 
ſwerable, 


— 

— 

——— OO — — 
— — 


IV. FVhere an Abbot and Com. monk (hall be ſued, or shall ſue 
Joznt!y. 


| as againſt an Abbot and Pryor donative, upon an eſcape of a man 

condemned in the Faire, abated for naming the Pryor, alchough 

- * the Faire was to him, becauſe removable, 45 E4. 3. fot; 9g. Non- 
ability 25, 

In an Aſſiſe of Corody againſt the Abbot of W. and the Pryor, the Pryor 
2s Farmer to the King during the War, pleaded Out of his Fee &c. and 
the Writ was good 27 Aſ:43 Aſſ:255. 

Ina Treſpaſs of battery ofa Monk brought by him & his Abbot 44 dam- 


nuw 


Non-hability. 

»um 5pſorum : (1.) to their , and the Writ good P,13.E4.3, Writ 
261. Strange ſaid, that upon an Obligation made to a Monk before he en» 
tred into Religion, his Soueraigne and he ſhall have an ation, which was 
denied 3 H.6. fol.23. Nonhability. And ſee there,it ſhall not be an Eſtoppeli 
ro ſay that the Plaintiff was proteſt, becauſe he was bound to him by the 
name of Vicar &c. 


— ———— 


——— _ —_—_ 


V. Where a Monkor Pryor ſhall have his a&ion againſt his Soue« 
raiene, and where not, 


He Prior of y. brought a Fuere ;wpedit againſt the Abbot of #. and 

it was good, becauſe his poſſeſſion was ſeverall, had by eleCtion, 

and not removeable by the Abbot 20 Ed. 3. Nonhability 9g. See Abbot 

Divi/.13. cap.5. But ſee 14 H.g4.fol.10.*Nowhab. 21. That yet he is to de- 

_ the land of the Pryor againſt the Abbor, for the Freehold belongs to 
im &c. 

In Raviſhment of Ward againſt the Pryoreſs of B. ſhe alledged, That 
the Pryor of St. Zehns is Commander of the Houſe, and that the Prioreſs is 
at all times made by him, and obedient unto him, and removeable at his 
will &c. and the Writ abated, although the Plaintiff alledged that the Pry» 
oreſs uſed to make Leaſes for years, had a Convent and common Seale, and 
their poſſeſſion|ſeverall &c.P. 12 Rs.2.Novhab.4. And fee 2 H.4.fol. 124. 
T riall 35. In Treſpaſs by a Pryor againſt an Abbot, under whom his 
obedience was. 'The. Pryor alledged that he was perpetuall,, bad a Con- 
vent and Common Seale, Inſtitution, and InduRion &c. And the iſſue was, 
whetherhe was removeable by the Abbot, and this tried by the Biſhop 
Triall 35. Of an action for a Chapter againſt a Deane : See Abbot Divy/. 
13.capl.g Ed.z.18. Brief 460. 


—————_— 


V I. #bere Nonhability ſball be by taking the habit of a Reli- 

gious perſon, without profeſſcon, «nd althoneh profeſt ſhall 

. bee avoided, and ſhall rot bee diſabled, and at what age, 
and _by what he ſhall be profeſſed. 


zi | | 
Ote, The Plaintiff ſhall never be Uiſabled becauſe the defendant al- 
ledgeth that he was profeſſed in Normandy, or any where elſe be- 
yond the Seas where it cannot betried 12 H.4.fol. 16, Nonhab.2. 
| Iiian Aſliſe by the husband and wife, the defendant faid, that ſhe had 
been a Nun thirty &c. Now it was no plea for the husband, that ſhe 


had left the Order by precontraR, unleſs he _ alledged the CIS: 
ore 


v7 


fore the taking of the Habite , for if ſhe were affianced to him after this, 
yet ſhe is a Nun by Barr, which Herle g although ſhe were neyer 
rofeſſed in deed; yet if ſhe did abide in the Order a year and day, ſhe ſhall 
bs held a Nun alwayes ; upon which iſſue was taken, whether ſhe had left 
the Order before that ſhe took the Habit, and it was ſent to be tried to 
the Biſhop of the place Tr. 5 Ed 2. _— 29. But the habite of a Monk 
is not materiall, if he be profeſt in deed &c, M.1 9+ t 4.2. Brief 840, 
Norte, That an Infant of twelue years may well be profeſt, and it is no 
plea, that he was not profeſt by the Ordinary, for he may be profeſt by his 
Deputy, 44.12 Ri.3, Gard,106. 


LY CCC 


— . — —— — 


V.I 1. #here the party ſhall a'l:dge Nonhability of his own per- 
ſon, and how it ſhrlf be 1v0j4.d, and where a Monk ſhall be 
ſued without his Soveraigne, 


N Debt upon an Obligation, the defendant faid,that he was a Monk pro- 

feſſed &c. (7. you are bound by name Secn/ar, and you ſhall not 
difable your (elf. { berl, and Rich. Juſtices ſaid, You ſball anſwer &c. 
AM.13 Ri.2. Nonhabslity 5. | 
-/ Precipe brought againſt the Warden of an Hoſpitall, who faich, That 
he is profeſt under the Pryor of {oventry,and removeable at his will , The 
Plaintiff offers to aver that he is a perſon Secs/ar, and not profeſt. Shard, 
we have nothing to do with his Profeſfion, but anſwer to this which he 
faith, that he holds at will &c. P, 13 E4.3. Nonheb.7. 

Ina, 9nare impedit againſt a Sub-pryor, he alledged that he was under 
obedience,and he could not have ation, by which &c. Heegh. Juſtice, yet he 
may di\trbe, and againſt a Difturber a Writ lieth, by which he ſhall an- 
ſwer Tr.22 £4. 1.Nonhab. 27, | 

See 12 H.4. fol 17. The defendant pleaded Profeſſion in the plaintiff, 
he pleaded to-enable himſelf in Afliſe, that at another time was broupht a- 
a him by this defendant &c. Efteppell 104. See 34 H. 6.42 Fol, 2, 
of this. 

In Trefpaſſe againſt two, Ifthe one ſaith, he is a Monk profeſt, if this be 
true, the whole ſhall abate 1.1 9.E4d. 2. rit 840. 

He which is Outlawed, ſhall not be put to anſwerto any ation, al- 
though he be preſent at the Barr, no more then he ſhall be anfwered,2 - 4. 
4:fol. 1; Render. 54, Stenf. ſaid he ſhould be anfwered 15 Ed, 3,0u1lawry 
= SEC there. # 


| pobille, 


V II. # here Nonhability of one of the Plaintiff: ſhall be of 
oth, and where __ 2, of Y party ws Arg De- - 


fendart. 


Pon a Cu55nvita by two as heires , the defendant ſaid, that one is a 

Canon-profeſt &c. and for this, neither the one nor the other ſhall 

be anſwered, becauſe they brought their ation in Common 7 H,4.fol.,2. 
onhability.19. 

0 inaRion of Treſpaſs brought by two, the one is challenged as Vil 
laine, the defendant confeſſed ic, the whole Write abated 2 2. Ed,z.fol.18. 
Nonhab.10. FY 

So in a Quare impedit againſt two, the one faith, That he is a Monk 
profeſt, and for this the whole ſhall abate 14 H.4.f01.37. 

The ſame Law is in Treſpaſs againſt two, the one being a Monk 14 H.4. 
f6l,22,and M.19 Ed.z Writ $40. pi 

So in debt againſt an Abbot and Pryor donative his Com-monk 45 Ed. 
Zefod. COIn 5. | 4 ages ; 

In an Alliſe by two husbands and their wives , the one husband and wife 
ſevered after apparance , the Tenant alledged the husband to be Alien 
born, yet the Writ was good M.11.H. 4fol.26.Nonbab.2 0. | 

Treſpaſs brought againſt two, The one ſaid, that the Plaintiff was his 


5 


Villaine, and the other held himſelf ro the ſame plea, whereby upon iſſue, 
if chat he was free againit them doth 4.34. Ed.32.Neonbab.2 8, | 
Taking of a husband by one Demandant after the Darrein continuance 
ſhall not abate the Writ, but for her part, becauſe the Writ was well 
purchaſed, otherwiſe it is if the Writ had never been good in the whole ; 
by Shard 12 Ed.3.Writ 258. Fitch.See 32 Ed.3.after all abated. 

Upon a Writ of account is brought by two, one is Qutlawed, the Writ 
ſhall abate in all 7.9 Ed. 3.fol.22./rit 461. 

Upon a Dum fuit 5nfra atarem by two Parteners, the Releaſe of the 
Anceſtor was pleaded, whereby the one being within age, the plea was 
ſtated for all. And there Finch ſaid, if one be Outlawed or Excommuni- 
cated all ſhall abate , but if it be for Felony, the other ſhall be anſwered T. 
30 Ed.z.fel.7. Age82.See 41 E9.3.fol.7. 

In an aCtion upon a Bond by a Monk and a Secular man, it feemeth all 
ſhall abate by joyning the Monk 3 H.6.f0l.23.Debt 14. 


— 
_ i ———_— ——_— PCC NN  D—_ __R 


IX. here Nonhability ſb! 62 aledged for canſe of Villainage,or 
becauſe a Clerk Corn: or becauſe an Airen born, 

owe in the Plaintiff is no plea in Conlpirncy broughrfor making 

void of the Record by whicb-be was found a Villaine P. 42.E4d.3. fol. 


14. Corfpiracy 10. 
ny D 2 $o 


_ 


. 
.\\Non-hability. 

So if he who is at iſſue upon Nor-villainage impriſon me, ſo that I can- 
not come at the day, and T am found a Villaine , this Triall ſhall not bind 
me in falſe impriſonment brought againſt him 44 E4.3.fol.22. 

In Treſpaſs for Battery in preſence of the King, and of his Juſtices, it 
ſhall be no plea for the Shendam to ſay, that the Plaintiff is his Villaine 
for now .it is not lawfull to apprehend him in preſence of the King 
27 Aſſiſe P.49. Villaine 18, whereto agreeth 27 Ed. 3.fol 83. 

He that is delivered to the Ordinary as a Clerk- convict, and in that 
time is Outlawed, he ſhall not aſlign Error in the Outlawry, before he 
bave made his purgation , but let the e ſee the ſame well done ſede 
vacante, and in the abſence of the Deane and Chapter, & T.1 3. Oztlawry 
2.And ſee there, Thorpe faich, that being in the Biſhops Priſon, he ſhall 
be received to every ancient action, and ſhall be vouched, and his heire 
ſhall have the Writ of Afort de eAnceſtor of his ſeilin OutlaWry 2.S toufe 
ſaid, he ſhall not be anſwered againſt another, but if he ſhall anſwer, ic 
is not material ;b;dem. 

In a P recipe, the Tenant voucheth him that was in the Biſhops Priſon, 
as attaint of Felony ; and —_ he may make his purgation &c. yet he 
ſhall not have the Voucher by the Opinion, becauſe he 15 now out of the 
Law, and the Court ſhall reſpe& the time: preſent, and now he cannot be 
be ſummoned,. nor Execution had againſt bim, as a man ſhall not vouch 
a man Outlawed,yet he may be reſtored to the Law, and 8 Ed.2.1tin ( anc. 
Voucher 137. 

A Merchant Stranger ſhall not ſue for his goods at the Common Law, 
but in the Chancery he may well by their Law , and he ſhall ſue a Denizen 
before the Councell ; but a Denizen ſhall nor ſue him there &c.1 3 £4.4- 
fol. 9.Denizen 2. and ſee there by what Statutes he ſhall be bounden. 


I. —_—_ 
— 


X. Yyhere Nonhability by Outlawry shall be alledged, and 
how this Nonhability sball be avoided. and defeated by plea 
or otherwiſe, 


N Treſpaſs the Defendant ſaid that the Plaintiff is Outlawed at the fait 
| by D. by the name of /.S. of D. The Plaintiff faith, that at the time &c. 
he was dwelling at S. without that &c. and this-was held a good plea, be- 
cauſe it cannot be intended to be the ſame perſon 10 Ea.4.fel.1 3. Nonhab, 
14. 38 H.6.fol.1.agreeth. 

But where the Defendant alledgeth, that che Plainriff was Outlawed at 
the ſuit ofa ſtranger, as a Mainpernor, by the name of 7.S. Gent. he ſhall 
not avoid this by ſaying,that he is a: Yeoman, becauſe he appeared before, 
alſo here the edfricas not needfull, wherefore he ſhall traverſe, that he 
is not the ſame perſon &s. M.10 Ed.4. Nonhab.ry. | 

But he ſhall well avoid it by ſaying be is a Knight, being named Eſquire 
38 B:6-fel.,1. In 


N' on-habilitye 

© In Debt the defendant pleads an outlawry of the plaintiff, by the name 
of 1.S. Gent. The plaintiff ith, that there are two, /. $.&c.and that the 
elder is Outlawed, and that he is the yonger; it-is no plea, but is put 
to his Edentitate nominis, for it is þut delatory, and not in Barr 21 E4.4. 
fol.15.Nenhab.17. 13.H.4. 12. Attion. 

He which-was Outlawed, having his Charter of Pardon, was received a- 
Fainſt a Stranger before a Scire fac. ſued, for this is only to the party, &+c. 
AM1.44 Ed.z. a0 95, wy See the contrary adjudged Tr.20.E4,3. 
Nonhab,8. and that he ſhall not be anſwered before a Scire fas, 
ſued againſt the party &c. and with this agreeth 21 Ed. 3. fol.55. 
Nonhability 6. 

In an Arttaint upon a falſe Verdict in an Aſſiſe, where he was Outlawed 
for the damages there recovered,and now had his pardon,jt ſhall be a good 
recovery, though he had not yet ſued.a Scire facias,} becauſe by this ſuit 
this recoyery is amented, and. all that depends thereon, 30. Book of 
Aſſiſe . P.20..Outlawry 4. 

An Aſliſe w_ by two, one of them being outlawed, he ſhall be ſeve- 
red, and the Alliſe ſhall ſtand for the other 11 H, fot: 25. 30 Ed. 3. 

ol 7. 

4 He againſt whom execution was awarded upon a Recognizance, not- 
withſtanding the defeazance of an antidate delivered after the recogni- 
zance , brought a Writ of Error thereof, and it ſhall be received, notwith- 
ſtanding the Outlawry in the meane time alledging he — pardon 
&c. = Scire fac. faed &c. and theJudgement was reverſed 29. Aſie. 
Plea 47. Nonhab.11. | 

He that was Outlawed upon a Capias for a Fine upon diſſeiſen found to 
be by force, ſhall not have an Attaint before he hath his Pardon, bur ſhall 
ſhall have a Writ of Error, becauſe it is to defeate the whole, and the At- 
taiut but to the Verdi, and had aſſigned Error that he was impriſoned 
&c. 7 H.6.fol.44.Error 18. See accordingly, that the reverſall of the firſt 
Judgement ſhall alſo reverſe the Ourlawry, and all that depends upon it, 
as the Jndgement in the Rediſleiſin in the new Writ of debt upon the re- 
covery © c. But by outiug of the Execution by Andita Puerela upon a 
late Releaſe the Outlawry againſt him upon rhe Capiar ad [atisfaciendum,, 
upon the Execution, ſhall not be amented, for it foth not dif-prove the 
former Judgement &c.6 £4.4.fol.g. Mainpriſe 3 0, 

I concerve that he that ſueth Execution againſt me ſhall not diſa- 
ble me depending the ſame, to bring an eAudita ©nevela apainit 
him, becauſe [ am outlawed &c. H.29 Ed.3. fol. 13. Anudita DQuere/a 
37. As he which hath an Aſliſe againſt me, ſhall not diſable me at the ſame 
time by Outlawry &c.12 H.4.ful.t7. 

He that was Outlawed upon a .Capias 4d ſatisfaciendum upon a ſug- 
geſtion of a Releaſe of the Execution, ſhall have a Scire faciar againit. 
the party, and then. ſhall have Pardon, not before H 4.Scire facias 
150. 


Outlawry 


Outlawry was avoided, for that the parry was beyond the ſeas at that 
time, he was in the ſervice ofthe King, with a Certificate from the Cap- 
raine 2 Ed.4. Rnd. 54. 

The defendant paſſed quite in an Appeale, by alledging that the plantiff 
was Outlawed in an action of Treſpaſs, without being arraigned at the ſuit 
of the King 17 Afs/e, plea 26. Outlawry avoided for this, that he was ſo 
pronounced after that he was delivered to the Ordinary as a Clerk convit 
Is E4d.3. Ontlawry 2.Outlawry is well pleaded againſt the plaintiff by the 
name by which he is knowne, although he now fue by another name, 
P: 34. Ed.z Omtlawry 16. and he ſhall be puc fwom his Identity of the 
name. 
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Admiralty. 


1 —— | —_——— 


I. Where and in what place the juriſdiFion of the Admiralty is 
to hold plea, and of wbat things, 


M. 191d in Ote, that the Statute reſtraines the power of the Court of the 
Cer B. is Admirall, that they cannot hold plea of a thing done within the 
Greenway & body of the County, but doth not reftraine the Execution of 
Barkers caſe, that Court to be ſerved in the Land, for it may be that the party hath no- 
bps _ thing upon the ſea, and if he hath nothing they may well take his body 
Ro ay a within the Land, or where they ſball finde him, and by the ſame reaſon 
the goods in they may do Execution of his goods which are on the land in any place , It 
execution, 1s the Cuſtome ofthe Court, that if the defendant make default in an ation 
gp »pos againſt him there, that he ſhall be amerced according to the diſcretion of 
4 _w they Fhe Steward, and holden a good Cuſtome by the Court, in Treſpaſs 2.19 
may arreſt 1 H-6.fol.7. Barr 210. 

zake their box A Robber upon the Sea was taken, and arraigned before the 
dies. Fuſtices, and hanged, being tound guilty, 4. Aſſiſe, Plea 25. (orone 

3. They may 216 


a 090 my Note, that the Coroner ſhall do his Office for the death done in the 


caution, which acme ot the Sea, or great water, where a man may ſee from one ſide of 
js yot a Kecog- the water to the _ ſo of other things there done, for the Countrey 
mRance - a may have Conuſance of them, and the Admirall ſhall not meddle , fo it 
/ — = 4 ng leems of things done in the ſea, within the view &c. An.8 Ed.2.ltin. Kanc. 
Stipulation , Corone 399. | 
wherein the eives aye bounden and which extends to Executors and :dwi.:iftrators he /* ubſlazce of bid 
4s Keparatuin haberc, judicotun ſolyere, & dc 6xpcnlis lo)yendis, 

By 


Admeaſurement of Paſture. 25 
By the Statute of 13 R5.2.c4p,5. It is ordained, that he ſhall not meddle The 7uriſdi- 
but only of things done upon the Sea, and this is confirmed by the Statute _ of the p 
of 2 Hen.4.cap.11-which alſo gives double damages to the party who is —_ = ev 
ſued againſt this Statute, and 10 /. to the King for a penalty, and the aCtis ;g things which 
on for the party ſhall be grounded upon the Statute. are done only 
And by the Statute of 15 Ri.2.cap.3. he hath no Cognizance nor Jus {#per altii ma- 
riſdi&tion of Contracts, wrong ariſing within the body of the County, nor '7 ang - the 
of the wreck of Sea , nor of death and miſdemeanor done in the great h_—_ A na, | 
Ships which are hovering in'the uu Rivers, under the point of the ſame corpus Comi- 
Rivers neare the Sea , and no other place of the Rivers, &c. tatus,and there 
In a Replevin of his Ship taken in the Coaſt of Scarbrwgh, in the Sea, 11945 adjua- 
&c.And the Action well lyeth when the Defendant is come in by proceſs, [Oe te _ 
for Berr ſayd: that the King will have his Peace kept as well ,in the Sea, as becauſe be bug 
in the Land &c. EadW. 1. Avopry, 192. plea of a thing 
That every water that ebbs and flowes is an Arme of the Sea, and it contrary, which 
is ayd, That a man ſhall not looſe his Soyle which is ſurrounded by the 777 done infra 


ſudden encreaſe of the Sea, although he ſhall not have the water &c. 22. be Pots 


Aſie, plea 93. $0 tbe party da» 


mages 2000 1, 


Eo ond ns 


the caſe againſt 


Court of Admi« 
ralty far a 


one for ſung 
Admeaſurement of Paſture. one in the 


thing done in- 


; * 
: . wir fra corpus 
I. The Count in Adme.ſnrement of paſture, the Writ and pleas to ff 208% = 
the I'Vrit. double dama- 


ges for the 
N Admeaſarement the Plaintiff declares, that where the defendant had Fla 
Common in ſuch a place, by reaſon of his Tetwure, be had put therein wore, Regiſter 
. more beaſts then the defendant ought, the number, and the over-plug 156. 4dma- 
&c. The Declaration is good, and it is no pleathat there is another who {em 
hath Common in the ſame place, who is not named in the Writ, for the a- mY 


Etion ſhal be only againſt him who did the wrong,and all ſhal be meaſured -_ wr ror 
&c. 8 H.6. fol. 26. Admeaſ. 1. Agn by f peci» 


| altie for a' cer 
In an admeafurement, rhe Defendant ſayd, That pending the Writ the #*ine number 
Plaintiff himſelfe had ejeRed him of his Common, &c. for which he had 7 ?*/> «nd 
an Aſliſe geavng againſt him, gc. yet becauſe he was ſeiſed of the Tee FO 
nement tor which he had ſurcharged the paſture , he was put to anſwer, 
8 Ed.t. Admea/. 14. | 

Admeaſurement was brought, for that whereas the Defendant had but 
one Oxepate of Land, he had furchaxged &c. He pleaded a Grant ix>m * 
the Lord of Cor:mon for two tuadred Sheep, Judgment, cc. and further 

_ _alloxed 


24. eA dmeaſurement of Paſture. 


allowed , beſides the Plaintiff had the eſtate of the Grantor , ſo he ſhall 
not be of berter condition, the Plaintiff ſayd , that he was Lord of the 
whole Town before "and the Grantor but of the third part, &c, Mark- 
ham Juſtice, We will enquire the truth, &c, Vide Ed. rt, «Admeaſurement 
15. That a man ſhall not have more Common then his Grantor hath, /5- 
de EdV. 1. Common 2.4. 


De — cm ——— os —C_—————_— 


Il. Barrin Admeaſurement of Paſture. 


N Admeaſurement, the Defendant ſayd, That S. is Lotd of F. and was 
I ſeiſed ofthe Land which the Plaintiff holderth, and ſuppoſeth the Com- 
mon appendant to him and his Anceſtors time out of mind, as parcell of 
the Demeſnes of the ſame Mannor , untill fuch time , when as he Com- 
mon in the Waſt ofthe ſayd Town was not appendant thereunto , that he 
"did infeoff the Plaintiff and demands judgement. And the opinion was , 
« 'That he could not claim Common appendant, becauſe it could not be a 
ndant thereto in the hands of the Lord ; although it were ancient Hyde 
, &c. when it had been in the hands of the Lord , time out of mind 
ec. Bur if ſuch Lands had eſcheated ro the Lord, or to his Anceſtor, or 
come unto him as the Land of his Villain, and he grant it over, the Com- 
mon ſhall revive to the Feoffee, ( as it ſeemeth ) And the Statute of 
Merton which is alledged , Common to Feoffees ſhall be intended only 
of Feoffments made before the time of memory, by Shard. who alledged 
the Statute of yeſtm. 2. cap. 46. That a man ſhall not have Title to Com- 
mon by occupation, if it be not time out of mind, &c. 77.13. Ed. 3. fol. 
30. Admeaſurement, 7. 

Unity of Poſſeſſion of the one Land and the other in one hand , time 
out of mind, & c. ſeemes a good Barr in this ARton , but if the Plaintiff 
can alledge the Ry fore the unity or poſſeſſion, the appendan- 
Cy ſhall be revived by Feoffment of the Land, to whom, ec. as it ſeemeth 
by the opinion of Hil/and Wilby, 20 Edw. 3. Admeaſurement 8, P.11. 
Edw.;. Common 11.Contra. 

Vide Book In Admeaſurement , it is a good Plea, that he is Lord of the Town , 

Entries 12 Prima Facie, but with averment, that the Plaintiff holds not of him, the 
Action lyeth, although he be Lovd of the place, Ea. 1, Admeaſurement 
11.32, Ed. 1, Common 29, 


—_—————— 
_— ——_— 


III. Admeaſarement of Common abarred, 


T ſeems a good Batr.in this, That ſuch a cheif Lord, &c. granted Com- 
mon to him for ſo many beaſts, &C. Ed, 1, eAdmeaſurement 16. 
Admeaſuremen: 


Admeaſurement 


Admeaſurement lieth not for Common appendant to a Meaſe, and there- 
fore Parwm ſaid, that there cannot be ſuch appendancy, yet the iſſue was 
ifit were appendant to the Meaſe 11. E4.3.Common 11. 


——_—_——  — 


—— — _— OO OC—— 


I V. How Admeaſurement of Paſture ſhall be made, and what 
ſhall be admeaſmed, and againſt whom the aFion lieth, and 


who ſhall have it. 


Ittleton faith, That in Admeaſurement of Paſture, the Sheriff ought 
o ſummon the | como into the County Court, and they may plead 
there, and when Judgement is given that there ſhall be Admeaſurement, 
it behoves him to make it, and the Plaintiff ſhall be admeaſured, and the 
returne ſhall be ſpeciall, that he hath admeaſured ſuch &c. which are all 
which ought to be admeaſured &c. M.7 E4.4. fol.22. eAdmeaſure.2. And 
Zenney ſaid, that the Suitors are Judges, and not the Sheriff. Nat. Br. 
Fitz 215. C. 

Admeaſurement lieth not againſt him that hath Common appurtenant, 
and alſo by eſpecialty without number, but well where its of a certaine 
number, and there it behoves him to alledge the ſpecialty, and ro diſcharge 
him thereby &c. or otherwiſe he ſball loſe the advantage of the ſpecialty, 
ifhe ſay nothing thereof in pleading 22. Aſi/e.p.65. Admea/.6.Fitzh,Nat. 
br.fol.125.D. 

A man ſhall never be admeaſured in his own proper ground, but where 
there be many Tenants, and one hath Common with another, the Free- 
hold of every one ſhall be Admeaſured for the others Common, and the 0- 
thers ſoile for his Common &c.but where there are but two Tenants which 
have Common one in the others ſoil, there Admeaſurement lieth not, for 
it cannot be ſuppoſed that he hath ſurcharged his Common, for this Com- 
mon is his own ſoile, who is faid to ſurcharge it by Hxſſey and Shard,Green 
ſaid there, although upon the Admeaſurement all the Common be caſt in- 
to a certainty, yet a Judgment ſhall not extend but only between the 
parties to the Writ, and every Commoner who is g izved afterwards may 
havea new Admeaſurement &c.18.E4.3.f01.30. Admeaſurement 7. 

Admeaſurement lieth not between Lord and Tenant, but the Lord may 
approve, and the Tenant outed by him ſhall have an Aſliſe, but the next 
neighbour which holds not of him ſhall have Admeaſurement againſt the 
Lord of the Soil £4.1, Admeaſ. 11.& 32.Ed.1.Common 29.Fitz Nat.Brf: 

I25-D. that not againſt the Lord. 

Yetthe Lord may approve againſt ſuch neighbour by the Statute of F#. 
2 Cop. 46. 

_ ThePlaintiff in this ation ſhall be admeaſured as well as the defendant, 
ifthe Lord himſelf bring it not Ed.1. Admeaſ.12. 

The Lord of part of a Town ſhall be admeaſured againft the other Lord, 

; E 


and 


25 


N on-habiltty . 

and his Grantee of the Common alſo by the other Lord who had purcha- 
ſed the part of this Lord who granted it Ed.1. Admeaſurement 16. 

» Scroope ſaid, that Admeaſurement ſhall be made ra__ to the Free- 
hold, and not according to the Cauſe, and if a Tenant hold the ſoyle of 
the Common, in common with the Lord, Admeafurement ſhall lye againſt 
him &c. P.32:Ed.1, Common 29. And ſee there that Admeaſurement ſhall 
not be made by peices. But in this Writ the defendant ſhall well Barr the 
Admeaſurement of parcell, and of parcell thereof, by Berry, as where the 
Lord purchaſeth a Tenement in the Town now having regard thereof, he 
ſhall be admeaſured. 

If a Tenant furcharge the Common, the Lord may not' take the beaſts 
damage fezant before Admeaſurement made if ſuch Tenant hath Common 
appendant there, but he may approve &c. and ſo itſeems, that after Ad- 
fneſurement, the Lord may take them damage fezant for the ſurcharge Mf. 
10 Ed.3.fol.56.Common 16. 

HMembray faid, that none ſhall have this aRion which had not Common 
appendant 18 Ed. fel,3o Fitzh.fol.125.6.d. 

If a Tenant ſurcharge after Admeſurement made,although all be admea- 
fared, yet he who was not. party to the action ſhall not have the Second 
ſmptroneration , but ſhall have a new Writ of Admeaſurement, by Grees 

Vid Flee Nat 18.E4.3.fol.30. 
Cap 4 E. It Heth for him who hath not eſtate but for terme of life 5. Ed.3.f0/.43. 
3:63, acc, 


—_— — T_T . _w CO. | —_— 


V. Where ſecond Superoneration lieth, and where not. 


Jo faid, that a Writ de ſecumda ſuperoneratione ſhall not be. ſaid to be 
JF Judiciall made in the Common Bench, but where the Admeaſurement 
was niade ('oram 7afticiariis and not by the Sheriffe ,, but if the Admea- 
ſurement made by the Sheriffe be removed «by Writ of falſe Judgement, 
and after the/ Judgement is affirmed here this: Court ſhall award a 
fecond Swperoneration, becauſe the plea is before them &-c.But Danby faid, 
ifthe matter become here, be irfrem6ved duly, or not duly, the ſecond $#- 
peroneration ſhall be awatded, and ſtand untill it be reverſed by Error &c. 
M7 Hl fol. 22+ Admeaſnrementt 2. Fitz. Nat-Br.136, | 
New Admeafurement lieth for him, who was nor party to the firſt ation 
being now prieved , foa ſecond Swperoneration for the party alone to: the 
Wrir of Aameaſnrement 18. Ed. 3.fol.3. Admeaſurement 7. And ſuch Te- 
nant in new Admeaſurement ſhal not render ſuch damages as the Statute of 
w did give in the ſecond Swperoneration, nor ſhall he forfeit his beaſts 
Fitz.N, Br. fol.126. | 


Common 
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Common. 


I. Common appendant, and how it ſhall bs uſed, 


but that he is ſeiſed of a Mannor &c. to which &c. and ſhall not £24 Fitz. 36 

preſcribe, for ſo it ſhall be intended that he claimes right of H. 8.4. Common 
Common by preſcription, and not by reaſon of appendancy, by Martin, Wy 
and the Court granted it H.4,H.6. fol.22. Commor 3.45, &d .fol.13. Com if common right 


701 1. | © Canu0c begin at 


Aman alſo ſhall not uſe this with his own beaſts, other then thoſe ** 495 contre- 
which litter aud dung it, as Horſes, Oxen, Kine, and Sheepe, and.not with'} E—_ 
other. By Pri/ot and Mole, and Prior ſaid, that a man ſhall not preſcribe —_—_— 
to have Common appertaining for all beaſts. Alſo they ſay,that a man may 4 H Aceh 
preſcribe to have Common appurtenent for certain times, and upon con- H.6.10, to al- 
dition ; as for example, ſo long as they ſhall be dwelling upon ſuch Lands ledge it to be 
or untill his land be owed &c,37 H.6. fol. 3 4.Common 7. My, freſo tees 

Note by Newton cleerly, that he which claims Common appendant os _ 
ought to claim it Ratione Hfeſ[nagsz, otherwiſe it is not good, and the if- end i bulongs 
ſue was taken accordingly 22 H:6.fol:43.(ommon 4.vide Þ:11 £4: 3.Com- 99 19 arable 
men 12. where challenge was made becauſe he- claimed Common appen- III vs 1 
dant toa Meaſe which could not be admeaſured,and yet admitted good. LITE 4 

A man may well uſe Common in the Waſt of G. appendant to his Meaſe ——— y 
andLands in C, with Beaſts couchant and levant there, although that they £5 cax manure 
did work from day to day at his Plow in B. where the Towns did not en- the land only 
ter-common &c, M.10 Ed:3.fol.56.Common 16. Vid. as E 

T horpe, Baſſet, and Banck, ſaid, if a man had uſed atall times a Com is a Rolevins 
mon with his Beaſts couchant and levant in one certain place time out of man »r/ſcribed 
mind &c. that this Common ſhall in Law be adjudged appendant, and he bave Coms 
ſhall not have it as in groſſe, if he cannot prove that he claimed it at all 7% *Pvendane 
pra among the Commoners as in groſſe ec. 22 Aſ1iſe:Pl:; 36. Common aye or mes 

Ge. Vid. Next be- 

Note, per (hoke and Danby, a man may have Common in a Piſchery fore, FIT 
g——_ to his Free-hold, as well as Common of Paſture 4. Ea: 4. 29. 

ommon 8. 


In a Replevin of Beaſts, the Defendantavowes the taking indus ap- 


N Ote, If a man claime Common appendant, he ſhall ay no more, Note by Hales 


provenicne of Waſt, leaving fufficient &c. And note, that the waa ox 
all be according to the quantity of the Land of the Plaintiff, tro whic 
E 2 | &c 


(ommon. 


&c. And he ſhall not have Common appendant to the Land newly ap- 
proved : alſo it ſhall be according to the quantity of his Land in another 
own where the Towns enter-common &c. 16 Ea:3. Common 9.10 Ed: 
2. Common 22. 
The Lord ſhall have Action of Treſpaſs as againſt a Commoner, that 
ſhall break his approvement for Common appendant, where had ſufficient 
left, and that ſhall come id iſfue in the Action 10 Ea: 3. fol: 15. Common 


I5. 
If a man be diſſeiſed of his Common appendant, and alieneth the Land, 
and taketh back an Eſtate &c. he ſhall not have an Aſliſe of Common by 
wilby, which was granted, becauſe now he hath the Land to which &c.by a 
later Purchaſe: Alſo it is agreed there,if a man purchaſe the Land in which 
>» &c. that yet this Common ſhall revive by ſeverance of the Land back a- 
gain,as by Alienation &c.and yet it was extin& : Scot,this is for the Vici- 
nage where others Common there. Alſo, when all was in one hand, he 
ſhall uſe this as Paſture, rhough not as appendant 4. Ed: 3.fol:45.Com. 17, 
Yet ſee P:11 Ed:3.Commos 11. Iſſue was taken, if both the Lands were in 
one hand &c.and ſo the appendancy extin&,notwithſtanding the ſeverance * 
afterwards 14 4ſ:P:21. the Aſliſe awarded notwithſtanding the unity of | 
poſſeſſion was pleaded, Common 18. vide of Extinguiſhment 11 H:4,fol: * 
5.14 H.4.fol:6. 7 
Uſurpation ſhall not gain Title to Common, unleſſe he have had poſſe(- 
fion time out of mind 10 Ed:2z.Com mon 22. | 
The Statute which gives Common appendant to the Feoffee of the Lord 
is to be underſtood of Feoffments made before the trme, whereof the me- 
mory of man &c. not after 18 Ed.z3.fe/.30. Admeaſ.7. See there, and ſec 
17.Ed.2.Common 23. 
:6 E.Co.1.8. A woman ſhall not have Dower of Eftovers appendant not certaine , in 
adjudged ac» like manner if they deſcend to many heires, one only ſhall have them, and 
ca #ingly of the others allowance from him &c. M:2. Ed. 2. Dower 123: 
Common in- In an Aſliſe againſt the Lord who furcharged the Land, fo that the T&- 
Pull by —_ nant cannot have ſufficient, as well as if he had approved more then he 
lowence for *.» ought by Berr.32.Ed.1.Common 29. 
" Ald. ſaid, that the Lord ſhall never avow the taking damage feafant 
of beaſts Couchant and Levant upon the Freehold to which a man hath 
Common fappendant for the ſurchage, before Admeaſurement be made 


10 E4d,z.fol.56. 


a — 


bY —_—_— 


11. Common appurtenant, and how it ſhall be uſed, 


s E.43. 14H, 
= 4 _ EO Ote; If a man preſcribe to have Common by reaſon of his Land for all 
= —_ = edaricr of bealts, this ſhall be ſaid to be Common appurtenant, and 


made in groſs NOT appendant Yt ſupra 37+ H.6 fol.34: Common 7+ 
by 5 B77, A 


Commin. 


A man Grants to T.a Meaſe and Land cum communia 1n mori: & brene- 
#52, this is common appurtenant a the quantity of the per 
[Opinion, and it ſeemes by Hil that he ſhall have Common in T »rbex; 
alſo, if there be ſuch uſage there &c. I 5.eAſi/e P.5.Common 13. &c.vide 
15.Bien 15.£d.3. ſſiſe 3.and there that an eſpeciall Grant of Common, 
and no Town limited is void. 

Treſpaſs of Trees carried away bythe Biſhop, the Defendant as Tenant 
to the ſame Biſhop in B. juſtifies the taking by preſcription for ſach of 
the Tenants which firſt came , as of the boughs of the Trees blown 
down by the wind, or cut down by the Biſhop and which he and his 
Anceſtors &c. as terr-tenants have uſed as Common appendant to the 
meaſe of B. &c. and it was a good juſtification, but it ſeems, that this is a 
profit appurtenant, .as he which preſcribes to have common of Turb 
to dig, and fell at his pleaſure, this is appurtenant by y/i/by &c. T,14, 

d. 3. Barr. 277» 

A man grants quandam aſſertam terre cum communia tarbaris quantum 
pertinet ad duas bevatas terre in T. this is appurtenant, becauſe new! 
granted, alſo Herle ſaid, that Turbary cannot be appendant unto Lan 
7 Edi follqz. Afſiſe 1 34- 

Common appurtenant may be well uſed inthe night,s E4.3.fol.41. 

If I be enfeoffed of Land, by reaſon of which I ought to have Come» 
mon, and Iahen to another the Land, who uſeth not the Common, but 
fells it overhis alience ſhall never have the Common, Eq, 1, (common 24, 

A man grants quandam aſſeriam terre cum communia turbaria, quant un 
pertinet ad duas bovatas terre, yet this is in groſle not appurtenant, becauſe 
Turbary cannot be appurtenant to Land by Herle, 7 Ed.3.fel. 43. Aſſiſe 
1 34: ſce before Section 4. & quare. | 


— 
— — — 


FH. Common in groſſe, and how it ſhall be uſed. 


B* grant of Common , whereſoever, the beaſts of rhe grantor have 
gone, the Grantee ſhall have in the place where &c. although that af- 
rerwards it {} all come to paſſe rhat the grantor had no beaſts, otherwiſe it 
1s of Commor, whenſoever, for there it behoves at all times, thatthe 
grantors beaſts firſt were in &c. were of ſuch grant in Fee whenſoever, 
&c.9 H 6. fol.56.{ommon2. ». / 
Note that he which hath Commonin groſſe by preſcription, as he and 
his Anceſtors &c. without number,ſhall uſe it with what beaſts he will,and 
may well agiſt beaſts ro bethere, by Bab./artin and Paſton, ſo of Com- 
mon for 20 beaſts granted to me, it it be not expreſſed of mine own, as al» 
ſo if one preſcribe to have Common for his own beaſts, he cannot put in 
others,” by 2artin 11 H.6.(ummon 3. M 


30 


Common, 


Tf a man-grant me Common for my life for ten beaſts by the yeare, or | 
ten Cores of Wood by the year &c. [ do not take this profit for two 
or three years, I cannot by this take ſo much more the next years which 
foflow, for this is a thing annexed to the Land, and I ſhall have remedy by | 
Wit of annuity per Cnriam T.27 H.6 fol.10.Common's6- | 

A man grants Common of Paſture to R. in Paſtwris ſis to go with his © 
beafts ; and the Opinion ſeemed that he ſhall have Common according to 
that which he hath uſed after the Grant, without alledging rhat the beaſts 
ofthe Grantor went there Hill 11' Ed, 3. Common.10. | 

" A man prants Common by Deed, winch he willeth to be infra metas 
bonaas of the Common of tuch a Town, tlte' Jary foundinan Aﬀete that 
the Grantor theld all his Einds in this Village in ſeverall; and that the 
Grantee was ſeiſed &c. and it ſeemes recovered upon the matter. But 
ifthe Grantor had a place in the Town which was Common, and another 
which was ſeverall upon ſuch Grant, the Common only '{hall- be charged 
by Hill.14. Affiſe.P:22.Common 12. | | | 

When a man” Grants Land, and a Meaſe with Common , this ſhall 
be taken to be Common” appurrenant, and not in groſs &c.15; Af. P.5 
Common.13. 

In 'an Afﬀfife of Common claimed by prefcription in/ groſs, and fonnd 
that rhe Plaintiff &c. at af! rimes had uſed the Common not witltheir 
Beaſts Couchanr ih any certaine place, but with'beaſts oftheir Granpes, 
and with their beaſts driven to Faires' &c:waereupon he recovered : Here 
agreeth 22. Aſſi/e.P.36. Common 19. vid. Diviſion1.cap.7. that uſage made 
fach Common to be appendant. 

A man Grants eighteen acres 6fLand, parcell of his Land in B. foniliter 
cum communia paſture in omnibut terris ſuis, the Cormon ſhall heunder- 
ſtood of all Lands in the ſame Town, and intends Common without num- 
ber, and the Grantee in an Afliſe made title, that after he granted the 
Common to /.P.,who was ſeiſed, and regranted unto him, and he was ſeiſed 
untill &+c.-all found accordingly. But that /.P. was not at any time ſeiſed 
by the Grant, nor put in beaſts, nor had any beaſts to pur in, yet the plain- 
tf:-tccovered by Award; becauſe the Common. is. 1n.him: by the on of 
without Livery: of any, man , as Grantee of.an Ayowſon may well grant it 
before he hath-preſented, and: the Grantee: ſhall have a 2 uare smpedit at 
—_— avoidance &c, 36.446, Aſiſe.P,3, Common 20. Vide Common 2.4. 

Eolofaw 237 =: a | | 3: | 

Note, Common, Way, nor Eſtovers appendant., cannot. be made in 
Srois, nor ſevered as Common appurtenaat, Villathe regardant, and Ad- 
vowſan appendant may 5 H.7.fol, 7, --- | 

ByGvrant of Houſe-boote and Hey-boote , the Grantee ſhall have no» 
thing for new building #d.1.Comnion 28, + | 


by | } 


nin? > Fo 7 t T YV 7 Commer 


Common. 


IV. Common for cauſe of vicinage, and how it ſpall be uſed, 


Ote, that by the opinion of. many, that no Lord ſhall claim Come 
N mor by reaſon of vicinage, but onely fuch Lordas is ſeiſed of the 
Town in poſſeſſion, and he ſhall have common. for him, and his freehob 
ders and his free tenants, and hes for term of years, 22 He. 6,fo/. 51: 
Common F. ; 

Common by vicinage , is by preſcription, and the Lord approving 
ſhall leave ſuch Commoners ſufficient Common, according to the quanti- 
ty of theirLand,16 Ed, 3. Common 9, W.2 cap. 46. - 
> Beaſts working in one Town , may well Common in another Town, 
which do not enter-common, by reaſon of the meaſe and Land in that 
Town, and their lying there &c, 10.E4.3.f0.16. Common 16, 

If he which hath Common appendant purchaſe the Land in which &c. 
and afterwards the Lands are ſevered by alienation &c. the Common is 
remiſed,. and is now by reaſon of vicinage, 4 Ed.3-fol.45 .Common 17. 

Soif a man ſeiſed of 20 acres of Land arable, enfeoff me of parcell 
thereof,. I ſhall have Common inthe reſt, and this for cauſe of vicinage, 
17 Ed.2. Common 23. | 

Choke held clearly,that preſcription to have common by vicinage, could 
not be laid in inhabitants, which are not a corporation, but in the Lord 
for them, yet it ſeems by Danby and Littleton, they ſhall preſcribe in the 
uſage well enough, 7 Ea.4 fel. 24.8 Ed. 4. fol-43. Preſcription 16. | 


_— 


— 
——_—_— 


V, Approvement. 


FP an Aſſiſe of Commonin an Acre of Land &c. the Defendant alled- 
I 9ed that the Acre was but a Rood, and that had an ancient meaſe, and the 
Rood adjoyning, and becauſe his Meaſe was not ſufficient for his.neceffa- 
ries accordigg to his eſtate, he did build upon parcell of the ſaid Rood to 
charge his houſe, and of parcell madea Curtilage, and ſhewed how much 
otevery thing &c, and he ſhall nor be compelled to take iſſue, wherher 
the houſe was ſufficient for his Freehold before, bur the Statute ſhall be 
underſtood, that he ſhall amend it according to his Eſtate to be ſufficient 
for his dwelling &c.by Green 32 *4-3.and 32 Af5.P.5,(ommon 14, 

Vide the Statute Anno 3.E4.6.cap.z-. Approvements.3. That a man may 
well approve in his Land or Waſt to make a houſe and and adjoyning to 
the quantity of three Acres, or to make Gardens or Ponds, to the quan- 
uity of two Acres, .notwkhſtanding Common claimed there &c. 


VI. Common; 


(Common. 


V I. Common. 


IN Treſpaſſe by the Lord for caſting down a ditch, the other juſtifieth 

for the uſing of his Common appendant , the| Plaintiff- faith , that 
he as Lord approved it and left ſufficient, and the other was compelled to 
anſwer thereto in this Action, although the Statute ſpeaks, 5nquir.veri- 
tatem per aſs.cc,10.E4. 3. fol.15.( ommon 15, 

Note,that a man for his Common appendant may break down the hedge 
made upon the ſame Land, whereof e&c. but if the hedge which inclo- 
ſeth it be made upon other Land in which he hath not Common, he can- 
not break it, but a parcell thereof to have a neceſſary way &c.16.H.7.fo/. 
10.Common 36, 

The Lord cannot take the beaſt of him who hath common appendant, 
dammage feaſant, before admeaſurement made, bur he may approve 
againſt him &c. which was granted, 10 Ed. 3.fol,56.Common 16. 

Note per Curiam, if a man grant me Land and Common &c.he cannot 
approve contrary to his deed, inthe waſt whereof the Common ec. H. 
3.Ed.2.Common 21, 31 30 27. 12 Hen.z. Common 25. 

If the Lord will make a Dike for approvement, and the Commoners di- 
ſturb him, it is a diſſeiſin. Likewiſe approvement is well made by this 
which he after the gaining ſuch parcell to himſelf, without the encloſing 
with hedge or ditch &c.32 Ed.1.Common 27. 

If the Lord fell all his Land in the Town, faving his Seigniory, yet he 
may approve upon the waſt, and \ſhall have the agiſtment there, it ſeems 
nor, it he alien all his Land with the appurtenants per How Juſtice, 32 Ed. 
I. Common 29. and ſee there that an alliſe lieth againſt him if he ſhall ſur- 
charge, as well as if he approved more then he ought per Berr. 

He that approves of the waſt ought alwayes to leave ſufficient Com- 
mon to the Tenants and neighbours, 17 E.2 (om. 23. & 6H.z. Com.26, 
16 E.3+( ommon 9.and by the Statutes of Aforton cap.q. and W.2.c4p. 46. 

An Aſliſe lyeth of a lawfull approvement, as to the ſufficiency of pa- 
ſture, if he have not a ready way to the Common, or from the Common 
to the water for his beaſts, 11 H.4. 25. In like manner, he that grant 
to me Common for a certain number of beaſts, every where in ſuch a for- 
reſt &c. now he cannotapprove in any part of the forreſt without my 
aſſent, although heleave me ſufficient, and more, and if he doth, an af- 
ſiſe jieth, Anno 12 Hen.3, Common 25. 

Note, if the Lordalien parcell of the waſt, this is approvement, and 
the Feoffece ſhall hold this in ſeverall againſt the Commoners by Srene & 
Autf. but Scrope and Berry. ſaid, that ſuch approvement was at the Com- 
mon Law, and this not the approvement which the Statute giveth, by 
which the Commoners ſhall not by ſuch alienation and encloſure of the 
Feoffee be outed from their Common there &c.16, Ed 2 .#arr, Char 
ters 3Is It 


Way. 


Tf a "man hath Common appurtenant in three Townes , the Lord 
of oneof the Towns may well approve, leaving him ſufficient &c. and 
this is underſtood having regard ro the Common which he hath left 
in all the three Towns, having regard to the quantity of his Free- 
hold, to which &c. by Herle Anno 4.E4.3, 1t.D, Aſſiſe 178. So lo that 
Lord who firſt approves prejudiceth not the others, becauſe it is a great 
miſchief that none of the Lords ſhould approve &c. 

If a Lord plow the Land, fo that the Commoner cannot have his Com- 
mon, he ſhall have an afſtſe: fo if he in whoſe woods I have common 
of Eſtovers, cut down all the wood &c, by Aarkbam and Rickjill,there 
I ſhall have a Quo minns. Hanck, this is true, and this 2 uo minus is an 
Aſliſe, 42.H.4.ſol.11. Action upon the Caſe 24. 

Approvement for the Tenant againſt the chief Lord,18 E4.3. 43. vide 
Aſſe diviſ,17,cap.3+ a goodcale. 


wW 


ay. 


To whom the ſoilof the Common way belongs, and who ſhall have 
the Trees and other Profits erowing therein 


Ote by the Juſtices, that in the Kings high way the King hath 
nothing bur paſſage for him and his people, but the Freehold, » E 4.9.Pur 
andall the Profits, as Trees &c. continue to the Lord of the P:<Nure or 


ſoil, 24.8 -d 4 fol:g. Way 1,2 E4.4.9.Treſpaſs 95. agreed by Littleton Nuſans upon 


[l 
and Danby, andrreto agreeth 6 Ed 3 fel.23, and there note alſo, if the | n_ in 


King be bound to make a bridge-to travell over my water, the ſoil 1s mine, the Leer. 
and the fiſhing in the water, and the way belongs to the King &Cc. 8H 75.b. 
And if Nuſance be made in the high way by digging &c.the King ought *4<'7 E. 3-Br- 


to caule the puniſhment for the Nuſfans, and the Lord ſhall have his a- —_ | hl 

tion for digging his Land, by atesby, which Needham granted, and he in the ſoil of 

which jultifiech the taking in ſuch way,it behoveshim to ſet down, that it is big» way is in 

bo Kings high way, and (o hath been time out of mind &c. 24.8 E4.4. = 6 & = 

|, anno',and he 

fel. 9. Way I. Vide 2 Ed.q. fol.g. may difrais in 

| [uth abigh way 

27 H,8. 27, acc. but ſee there by Firzh. 1f a man make a Ditch croſſe the bieh wiy, and 1 and 

My boyſe riding in the night fil into the ditch and am buyt. 1 ſhall have an Aition' upom the Caſe 6g4in; 
vim who made the dutch , although it be iy the Kings bigh way. 


F IL. © Diferente 


Way. 


n. Difference between the Kings high Wy, and the Common 
Way. 


' LD Juſtice ſaid, that there is a way to a Town, which is a Com- 

mon way, and not the Kings high way. Parn, I hold all wayes to 

be the Kings wayes, but Common wayes I.hold thoſe, which ſerve the 
people of Towns to go in their own fields,&c.6 Ed.3.fol.2 3-ay 2. 


- 


Em. 


ILIT,. #hat the Lord of the ſoil may do in the high way. 


 T Ote, that the Lord may not do any thing in the high way which may 
impair it, or ſhall be Nuſans to the Pa engers, bur he may cut down 
hills ro make it even, or make any other profit, which is no Nuſans &c 


32 Ead.3.Barr 261. 


pl 


—_— 
— w——_—_— 


C——_— 


IV. Where a water ſhall be a high way, and that after the conrſc ; 
changed, it 


NC T herp ſaid, if a water were a high way, which water iffued by : 
the ſoil of another Lord, and for one caule or other the water chan- } 
ged his courſe upon the other ſoil, yet a man ſhall have an highway there, * 
as before, as he had before in the ancient courſe, ſo that the Lord cannot |} 
hinder his courſe made anew, and faith, that Sf. 7 Herle adjudged this 


in the Eyer of Nottingham 22 Aſs. P. 93. Barr:'302. 


_— 
__ 
—_— 


Cs 
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V. When and how a way ſhall be extin& and determined, aid 
where it ſhall be granted without deed. 


—_ 


2! way dependant is extin& by Unity of poſſeſſion, 11 H. fol 5. 
3 H.6.31, In Yet it is held, if Tuſe a way for my Mannor between two acres, and 
Treſpaſs the . alien all but them, the alience ſhall have the way, but if I alien- thoſe» two 


Ain ford acres onely, I hall not have the way by them, per Hill 20. Ed.z. Admee 

appiiytenant io ſurement 8. 

y Pr faiting weed in C N 
1e/criplion ts go te © aryes of "iu C, the Plaintiff ſaid, that ſince time of #ntmory,, 1. 

was feiſed-of the Land wherein a + Dejendant did claim the Wa) 8d of 1þe #ood,and be opinion Was, 


thatzoe way gs extind# by the mity of poſefpon. _ 


s « 
; = 


Way. 35 
In a partition of a Mill and a Meadow , the way over the Meadow was H.13.Ex, is 


allotted to him that had the Mill, and it was good withour Deed, and he — 


ſhall have itas long as he hath the Mill, and an Aſliſe thereof lyerh, yet of j,,, ware 
2 Way in groffe which is granted to a Freehold,no Aſliſe will lye,although «;0ed which 
that the Grantee purchaſe the Land afterwards , to which he muſt go by was ſuſpended 


this way, 21 Ed. 3 fol. 2» Nuſans 2. That Nuſans lyeth not of a way in - Fg bk pe 


eroſle, 11 H. 4. fel. 25. Note,where « 


man juſtifies 

reaſon of « way be ought to chew the certainty, vit, that he ought to have a way from ſuch a place to pbc4 « 
placezas from bis bouſe to [uch a Cloſe,or to the Chuysb,& be ozght to ſet forth the quantity of he way,viz,/s 
many feet, if be make title to the ſoul, 39 H. 6.6, See Book Entries, be ought ts claim certainty to go, carry, 
and recarry, and muſt shew from what tyme, and to what Freehold it is appendant. Yet ſee 11 Hy, 82. the 
Defendant preſcribed m a way over a bridge in B. t0 bis Manner in S. to-carry vials and neceſſaries over 
the bridge, aud did n6t shew to what place, and yet bolden good by Hanckford, vid, 3o H. 6,7, and 8: 
Vid. 20 Aſſſ.is. 4 man 5ball not ave an Aſſiſe of a way, waleſſe it be appendant, and for a way in grofſe 
#» afſiſe of Nuance lies, but an attion upon the caſe, 34 Aſi» 13. 


a Ro 


V I. Way by Preſcription, and remedy for the impayrement 
thereof. 


I of the caſe _ him who had plowed his Land over that 


which the Plaintiff, &c. time out of mind &c. had a way to fuch a 
Meadow, &c.and iſſue joyned upon title of preſcription,and found for the 
Plaintiff; And at laſt the Writ abated by award, becauſe he oughr not to 
have this Action, but an Aſliſe of Nuſans , a had he the poſſeſlion of the 
Way, but not ſo ready, &c. 2 H. 4. 1. Action upon the caſe 24. as upon 
the courſe of the water turned in part, ſo thatthe Mill could not griad fo 
much, &c. An Aſliſe lyech, by CMarckban there. 


—_—_—_—_ 


=$ —_ — 


VII. here 4 Way ſhall be appendant to a Mannor,or Houſe, &c. 
or by rea/on of Tenure. 


A Crion upon the caſe for raiſing a wall whereby be could not have his 

way which he ovg)1t to have, Ad ecelefram ratione tenure ſue,&c.and 

the Writ good, which faid Rat-one tenwre:although he had it but for years, _ ſhall not 
Note there, This apy” rs wherethe way is {traightned, but where the — 
whole is ſtopped, the Alliſe lyerh by the terr-Tenant, but ifchis be done.by wy, ;f ic be 

a Stranger, an Action upon the caie lyeth: And in the Afliſe it is neceſſary not 6/aimed to 


to name ali the terr-Tenants although bur one had ſtopped it, &c. 33 H. wo ng 
19! claim- 

ed fron ſome Freehold to the bigh None Church , by Finchden 4x E,3.8.vid.go.H 6.8.39 Hs, 6, 
2 | 


'6.fol.26, 


36 Way. 


6. fel. 26. Action'on the caſe, 13. And ſo it was adjudged 44.28.and 29 
Eliz. in the Kings Bench in Giles Caſe, ſo it was adjudged in the fame 
yeare in the Lady Greſbams Caſe , for itraightning of a Way 1a © ferly 
Parke. . 

Inan Acton of the 'caſe againſt a Prior, for not repayring a Bridge 
which he ought to make by reaſon of his Mill, and which he and his Pre- 
deceſſors have made time out of mind, by which Bridge, ithe Plaintiff and 
thoſe whoſe Eſtate he hath time our of mind, &c. by reaſon of his Mannor 
of $. &c. uſed to paſſe with ViRualls, &c. It was a good Title to the way 

- without clayming it to any certain Free-hold , but preſcription is Title 
enough to paſs a Bridge, and then where he pleaſeth, Tx, 11 H. 4. fol. 82 
Action on the caſe, 30, 


OO — ——— 


- — md 


V ITT. U! bat perſen ſhall be compelled to make a Way or a 
Bridge. 


* 7 Pon a Commiſlion to enquire who ought to cleanſe ſuch a Brook, it 
V was preſented, that it had not teen cleanſed time out minde, and that 
no man ought to cleanſe the ſame; and moreover that the Abbot of D. 
had the Lordſhip over ſome part thereof, and the Earle of 9. the Lord- 
ſhip of the other part, and that they had the Fiſhing there, and that four 
Townſhips, viz. &c.had their paſſage in the ſame River, and thereupon 
the Opinion was that it ſhould be cleanſed by the Townſhips, and the 
Lords in Common, and if the Townſhips had not the Paſſage, the Lords a- 
lone ſhould do it for their profit of Fiſhing &c. 37 Aſi, P. 10, Barr. 
305. 

The water that runs between two Lordſhips, is only to him in whoſe 
Lordſhip the Spring is, and ſo ſhall continue, although that by long conti- 
nuance it be driven in ſome'places all into the Soyle ot the other Lord and 
his Soyle increaſe , bur if ſuch increaſe of the water be by ſodaine foud 
and violenceof water, the other Lord ſhall not loſe his Soyle thereby 
22 Aſſiſ.P.g93.Barr.302, 

Note, That he who hath made a Bridge. of Almes time out ofmind &c. 
ſhall alſo be bound thereby, as if he had been charged therewith by reaſon 
of his Land &c. 44. Ed. 3+fel.31. Barr.203. 

Vid, 41, Ed.3, Hethatis charged to cleanſe a Dike by preſentment ſhall anſwer after- 
17. Ace, wards to the continuance of cleanſing it at all times after the preſentment 
and an Abbot ſhall anſwer for his own time, where the Preſentment was in 

\ therime ofhis predeceſſor 5; H.7.fol. 3. Barrio. 

Note, it is held if a man have land joyning to the Kings high Way, that 
hes bound to cleanſe the Dikes without any preſcription, but if other 
land lye between the Way and his Land, there it ought to be bound; by 
preſcription &c,8 H.7fol- 5, Barr-l58. yp 

it! 


Wag... 

It wa@Preſented that the Abbot of C.ought.to repaire ſuch a Bridge, he 
for his diſcharge alledgerh another preſentment betore, which was, that 
he ought not to repaire but two Arches of the Bridge, &t pontem ultra 
ip aque tt non fines ejn/dem pentis, yet becauſe it was all one Bridge, 
andiCappeared not there, who ougbt to repaire the reſt, ſo of no value, 
he was put to anſwer over 47. Aſſiſe P.37. Aſſil. 353. 


And note there, although the Soyle be anothers, yet he may well uſe it 
for makilg Reparations without his leave &c., 


_— 


I X. Aſſaſe of way, ard when it lyeth 
N an Aſliſe de /ibero tenemento, and the Plaintiff made his plaint of a 
way over the land of the Defendant, and it was challenged, becauſe this 
is no profit but eaſement, and adjourned, and now an , becauſe that 
the Writ is de libero tenemento, and the plaint of a way which is no freehold, 
&c. the Plaintiff took nothing, but was amerced, 34 ef. P. 13. Aſ. 
317. 

An Aſliſe of Nuſans lyeth for a way which is all topped up, and this by 
the Terr-tenants or one of them, Otherwiſe an Action upon the caſe 33 
Hes: 6.f0l.26. Action upon the caſe 13. Vide aiviſion 7. cap.1. * 

Hanck ſaid, that an Aſliſe lyeth not for not doing, as tor not repairing, 
not cleanſing, &c. But where a man doth that which he ought not to do , 
the Aſſiſe lyeth, as by raiſing a Nuſans, or by ſtopping, &c.and tor nor do- 
ing, an Action upon the Caſe lieth, which T hirn: granted, Trax; 11 H:4.fol. 
82'Action upon the Caſe 30. | 

[n an Action upon the Caſe for ſtopping an hole by which the water and 
the fiſh did run readily from his Weares in his Mannor of /:the Defendant 
ſaith that he himſelfe hath a Weare more neer, &c. and that which he 
made was in amendment of his Weare, and in his own Soil, and deman- 
ded Judgement, &c. And for that the Writ abated : For the Defendant 
being Terr-tenant where the wrong is ſuppoſed to be done, the Plaintiff 
ought to have an Aſliſe of Nuſans by Gree», P.31 Edw:3. Actionupon 
the Caſe 38. 
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X. AdTion upon the Statute , 44d the authority of ? be Marſhall of 
the Kings houſ/ old, 


A Declaration in an Attion npon the Statute of Labourers, Liveries, for- 
Jeiture of Marriage and others e&-c.and the forms of the Writs. 

Ix an action upon the Statute of Labourers, declaring that the Defer- 

cant a certaine yeare, day and place took one A. our of his ſervice, and 

was compelled to fet down the day which hee retained the ſaid . in-cer- 

taunty, and the iſſue was, who firſt retained him, H.3-H.6, fol. 31, Aion 


upon - 


37 


Aion upon the Statute. | 


opon the Statute. Vide Firzh upon this matter abundantly. fol, 1 

In an Action upon the Statute of Liveries againſt divers, ſuppoſing that 
7 ſeyerally &5c. and declares that every one of them had received 
and.it was good. As in a writ of Decies tantum, the Plaintiff dec a- 
gailnſt every ofthem ec. 44.8 Edw.4.fel. 22. Action upon the Statute 5. 

Information for the King upon the Statute of Livefies , bee ſhall nor re- 
heatſe the Statute, nor alledge the certainty upon what Statute it was 
founded, and yet good : But ſhall alledge that e. ſuch a day , he did give 
unto B. in ſuch a place a piece of cloath to make him a Coate, and that B, 
the ſame day received it, and made him a Coate, and uſed it, and it was 
held naught , becauſe hee did not ſhew where he uſed it. Haſſey alſo ſaid, 
thathe ſhall be puniſhed for the receiuing, though he never uſed it. Vide 
the Writ H.5.H 7 fol.17. Action upon the Statute 7. 

. In Treſpaſs, declaring for hunting is. his parke &c. and found for him, 
yet he.could not have Judgement accorWng to the Statute de parco fratto, 
hecauſe he did not make ſpeciall mention rhereof in his Writ M. 47 E4.3. 
fol.10. Aion upon the Statute 13. See the ſame reaſon given in another 
duch like ation by Bab: P. 9g. H.6.fol.2. [ndgement 10. yet to Paſton it ſee 
med, that he ſhould have Judgement upon the Statute , becauſe ir is gene- 

rall, #/ 1.cap.20. 

In Treſpaſſe againſt many, ſuppoſing they had broken his Parke, and ta- 
ken his wilde beaſts ->c. One came and pleaded not guilty,and it was found 
that he went into the Parke to hunt but killed not any, and aſſeſſed dama- 
ga, the Plaintiff releaſed the others , whereupon Ha/ls awarded, that hee 

ould recover againſt him, and that he ſhould be taken and had to priſon 
or three years, and make fine to the King, and at the end of the three years 
ſhould finde ſurety for his good behay.our afterwards, otherwiſe he ſhall 
abjure the land.y H.s5 fol.1.7#dgement 62./:/tm:1.cap.20. 

Upon a nave /e intruſit marnucagio nov (atisfafto by an Abbot, ſuppo- 
ſing that the Aunceiter held of his Predeceſior Land and Rent, and that he 
offered him a.convenient Marriage, and he r-tuſed, and intruded himſelfe 

| in the time of the Predeceſlor, no agreement being inade with the Plaintiff, 
ou CS-part- andall held good without alledging the no agrcemeat made to the Prede- 
in Pal- " 

mers Caſethe Ceſſor, T.11 H 4.fol.$2 Action upon the Statute 8. | 
Lord ſbat! bave In this Action the Plaintiff declaers of a tem:ire in Knights Service , and 
the Fines le that he tendered a convenient Marriage, viz. CM: the daughter of &-c.and 
_ witheut no tender without ſhewing the woman... go £4. 3. fol. 6. Aion upon the 
— C.; : af, Statute Vid.g Eliz. Dyer 255. It the Plaintiff in his Writ and Count ſuppo- 

26. Br. 612, ſetha tender, yet gives advantage tothe Delendant to traverſe it. 
toh,8br, 362, In intruſion ofa Ward , declares the tenure, the ſeiſure ot the Ward, 
62, the tender of the marriage, and that he retuſed, and married himſelte eiſe- 
_ Tot 63 where within age, and entred at his full age , having made no agreement 
the St on wn, with him &c,the writ was good, which made the Delendant keyre to his 
31 4/5:{.16, father alone of Lands given 1n ſpeciall taile to the father and RT 
ee 


Aion upon the Statute. 
ſhe ſurvived, becauſe in the perſonalty, as raviſhment and ejetment of 
Ward, yet Fisch argued to the contrary , becauſe the heir ſhall bave 
anſwer to the Tenancy, although he held nothing of him, 43 Ea. 3. fol, 
4. Aftion upon the Statute 10, | | 

Upon a quare intr»ſit by the Leſſee, declaring, that as the Guardian 
ec. and untill full age of rhe Defendant, to him piggy by the Leaſe 
which R, of whom T7. the Father of the Defendant held in Knights ſer- 
vice, thereof made to the Plaintiffe, and ſaid how that the Plaintiffe was 
poſſeſſed untill the twentieth year of King Hey. the father &c. That this 
Defendant being within age, that is to ſay, two years before his full age, 
abated &c. the Wardſhip of the Plaintiff deteined untill the day 
of the purchaſe of the Writ, and although it appeared, that if he were 
within two years of his age, inthe twentieth year of Ed.2 that now he 
is of full age, ſo that he detained the Ward to theday of the Purchaſe of 
the Writ,which was in the ſixth or ſeventh years of E4.3,fo contrariety in 
the Declaration, yet becauſe if it were more, yer it istwo years. Likewiſe 
the alledging of two years is a ſurpluſage ot the Declaration &c. all was 
adjudged good, M,7.Ed. 3.fol. 58. Attion wpon the Statute 19, Seethere 
the Declaration in Ceſſatve ſhall be to ceaſe for two years, yet it is free 
to tender the arrerages of twenty years, if be arrear ſo lopg &c, but this 
is given expreſly by the Statute, &c. 

In valore maritagii, the Plaintiffe declared that the Anceſtor held of 
the King, that ater his death he ſeiſed the Land, and the body of the De=- 
fendant, and granted it to him, that ke tendred him a convenient marri- 
age, and the Defendant refuſed &c. & nota, that the detaining ofthe 
Lands after the full age of the heir, ſhall .in no wiſe be ſatisfaRion to the 
Grantee of the King, unleſle that the Land be ſued out of the Kings hands, 
torthe Grantee ſhall render the value to the King &c. T.4q3 Ed. 3. fol. 
20. eAtton upon the Statute 11. 

In a torfeiture of marriage the Plaintiffe fuppoſed. that he tendred a 
convenient marriage; which the Defendant refuſed, and refuſed the agree- 
ment made at his full age, contra formam Sratuts, and good for this, 
fontra formam Statuti is not underſtood to-be. but as an action was given 
dy the Statute, bur that the value &c. and note, that by the Statute the 
Lord is at his election to retain the Land for the double value ,.,or to de- 
mand it by ation, 18 E4.3. fcl.18.eAttion upon the Stat#te1 5 2. Ed.2.A- 
(ton upon the Statute 23. | | 

Forteiture of marriage upon the Statute of Merton, he declared not, 
that the Defendant married himſelf within age; .nor in what. place &c. yet 
all good : bur without tender within age bs 5.6 lyeth not, Hen. 14.Ed.3. 
Attion upon the Statute,16.the Plaintifte compelled to. alledge what. wo- 
man he tendred 28 Ed. 3.fel. 92., Aftien upon the Statute 18. . 

Forfeiture of marriage by the Ailigne- of R of whom the Anceſtor held 
&c.. and declaredupon the tender and refuſal within age, and the marriage 


*2r&ement not made, and upon this.mattes recovered the double _—_ 
e 


Aftions upon the Statute. 

the marriage of himſelf, for the generall allegation of (the agreement 
not made) ſhalbe intended Bol to that which he ought to recover, 
ſcil. the double value, alſo the Plaintiffe declared that he was pofleſſed 
of the body of the Defendant, whereby he needs not to alledge that he is 
heir of him that is dead &c. and alſo in as much as he was poſſeſſed, he 
need not make any mention of the Grant of R. Hil 14 Eq. 3. «Attion wpon 
the Statute 17, 

In forfeiture of marriage, it needs not ſuppoſe in the Writ, that he is 
ſeiſed of the Wardihipr of the Land, for this is a feverall action, 2 &d. 
2. Attion upon the Statute 23. 

See the Writ before, and it ſhall be a good plea to the Writ, to ſay, 
that the Plaintiffe is now ſeiſed of the Land, fo that he may take the value 
according tothe Starute, but when the heir had the Land it ſelf for him 
who is the affigne, a&ion lyeth &c.Temp.Ea.1.upon the Statute 36. 

In a forfeiture of marriage it ſhall be a good plea to ſay, that His an- 
ceſtor held of another by priority, 2 Ed 2. Atton upon the Statmie 23. 
7 Ed.2. Aftion upon the Statute 32. 

In a forfeiture of marriage where he demands the double value, he 
ought to declare upon tender and refuſall, but where he demands bur the 
ſingle value, he needs not tender 31 Aſs. Pla. 26, Aftion upon the Sta- 
IMte 22. 

ban ation of a woman raviſhed cam bonis ec. againſt R. and a wo- 
man, the ation is good, although the woman were dead, or divorced at 
the time of rhe action brought, and ſo not his wife, 43 Ed.3. fol. 23. A- 
(ion npon the Statute 12.44 A/ pta,tz. agree, for it 1s not to recover 
the wife, but damaves in this ation. 

The King ſuech a Writ, which ſheweth (as it is ordained by the Sta- 
tute) thatit any man be put upon an enqueſt, and take of the one part 
cr the orher cc. and the Writ ſheweth that #. and R. did take, and the 
Writ was directed to the Juſtices of the Bench 5c. and the matter ap- 
-pearin_ 0t Record, it ſhall be as ſufficient for the King as an Indi&ment 
&c.8E1 ; v1.30 Attion upon the Statute 2.1, 

T. brought a Wrir againſt A Sheriff of S. in theſe words, Rex coro- 
nat. &c. 341i 1.>c. PoneN. e*c. eftenſur. quare cum inter fc. ordinat um 
god nulius Vic. poviat tn inquiſit.&e. aliquor nec aliter, nec alio modo quan 
ordinatumeſt per Statutum, & fi &c-puniatur &c, Predift. Vie.qns in quads 
anquiſitione jnter R. petent, et pred. T .tenentem de Manterio at D.homines mi- 
nuts ſufficient. nimis remotes, et magis ſuſpeftos contra &Cc.per quod idem 1. 
Manerium preaiftum amiſit &c.and theStarure «Artic; ſnper Chart faith, 
that the Sheriff or Bailiff ſhall pur upon the inqueſt, the neareſt, the moſt 
ſufficient,and Jealt fuſpected,; & declared thar the Sheriff pnt upon the In- 
queſt five which Were not ſufficient, becauſe they had noc an 100: ſhillings 
in Land, and dwelling far of, /ci/icer twenty miles, and faſpe&ed.beeaule 
they had raken"of K. to ſpeak for him, and forced the' other tb ſpeak for 
R., andthe Writ andthe Record was viewed if they were 6nthe Fnquelt 


beforc 


Action upon the Statute. 


before they were put toanſwer, and did not recover damages, but on- 
ly for delay, not according to the value of the Land &c. 8 £4 3.f4,30, 
ation upon the Statute 20. | DER 

Contra formans Feoffaments againſt a Prior, for that he did dittrain him 

to do ſuit at his Court of T. the Defendant alledged this at the prayer of 
the Plaintiffe, Predeceſſour of the Detendant in allowance of ſuit-due to 
the Court of the Prior of P, for hiseale &c. they were at iffue upon the 
{er{in of the ſuit to the Court of P.time out of mind, cc. 3 E.2.action 
upon the Statute 24. ; 
Contra formam Feeff aments againit Band E. his wife, declares that they 
diſtrained him to do ſuit at their Court of {. contrary to the form, &c. 
where he nor his anceſtors did uſe to do this ſuit  c. and it was good 
without ſhewing of the feoffment, they were at iſſue of the ſeilin ot the 
ſuit ro the Court of C. time out of mind #c..3 M.Ed 2. Action upon the 
Statute 25. 

The Major and Commonalty of L. breught an action of Treſpaſſe 
upon the Statute of Foreſtallers againſt /. declaring that he was a common 
foreſtaller &c. of beaſts and wares, and ſold them again at double ec. 
and becauſe no certain fact was alledged, the plaint abated ; CM. Ed. 2. 
action upon the Caſe 26. 

1. brought an ation againſt C. for that he did abet and procure Alice 
to ſue againſt him an Appeal of the death of her husband, by which he 
was impriſoned and afterwards acquitted, and the Writ and Declaration 
adjudged good, without alledging that the Appellor is not ſufficient, yet 
an action otherwiſe lieth not, and although that he had declared of Dama- 
ges of 1000 [.where the damages by award, for which action alone lyeth, 
were onely 10041, M.3 £4,2. Action upon the Statute 28. 

Action brought againſt the Bayliffe of the Biſhop of . for amercing 
him for a ſmall Treſpaſſe contrary &c. and therefore wrongfully, thar 
whereas this Plaintiff ſued Actions of Treſpaſſe againſt many in the 
Court, &c. at ſucha day, at which day he was effoyned by an eſſoyn a- 
gainſt all, and challenged becauſe there were not ſeverall efſoyns againſt 
every one, and thereupon a non-ſuit was awarded, and he amerced a mark 
and diſtrained for it, notwithſtanding a Prohibition delivered to the 
Bailiffe in the preſence &c. ;and the delivery of the Prohibition not 
traverſed, if the amerciament were offered by his Peers, A. 10 Ed.2. a- 

ction upon the Statute 34. ? 

Note, the Writ founded upon the Statute ſuppoſed that a man had d:- 
ſtrained his Beaſts of his Plow, where he might have found others, &c. li- 
eth not but only between Lord and Tenant, by Stone and T hora. Juſtices, 
for it 15 not granted to him which cannot ſue a Replevin, and plead the 
fame to Avowry, and out of his Fee is no plea here, becauſe the Attion 
conteſſerh the contrary, and the Aion lieth before the deliverance made, 
or atter, for the wrong, CM.18 E4. 2. ation upon the Starute 35. ſhews 
unto you, 


G That 
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Attion upon the Stathte. 


That it 1s provided, exc. that every free man ought to make an Attorney 
at the County, Hundred, Court Baron, &c. And that he —_ the 
Kings Writ to the Court of the Prior of B. holden,&c. and prayed him for 
to receive an Attorney for him, and he would not : And becauſe that the 
Mannor was ancient Dzmeſn, and the Plaintiff wasa Tenant therof, and to 
be raxed by the Prior &c. ſono free-man, for he ſhall 
not have any Action, but Right Cloſe, or Monſtraverunt, the opinion 
was that the Action did not lye, Temp. Ed.1. Attorney 106. 


EY ——_— eee ——_s 


IT. Bar iz: Ation upon the Caſe, 


N an Action upon the Statute of Labourers againſt the Maſter, it is a 

g00d Bar to ſay,that a long time before &c. he retained him at D.in ſuch 
a County &c. H,3.H 6. fol. 31.4ition upon the Statute.1. jp 

Not guiity is no plea inan Action upon the Statute of Liveries, nor in a 
Decies taxtum, but he muſt anſwer to the Writ , as, that he did not give 
contrary to the form of the Statute 8&c.A.8, H. 6. fol. 10. ation upon the 
Statate 2. 

K is no Bar in an Action or Information upon this Statute againſt him 
who took &c. to fay,he did not ule it; for yet he ſhall be puni y Hu/- 
ſey,s H.7 fel. 17. ; þ 

In a Writ De parco frafto, the Defendant faid, that the Plaintiff, nor © 
his Anceſtors, nor thoſe whoſe Eſtate he hath, never had any Park there, ? 
nor had any Grant but of the King, &c. And it was held no good plea, * 
without ſhewing {peciall matter that it is incloſed, and juſtifie : But he } 
may plead not guilty, and give this matter in evidence. NeWtos ſaid, that 
15 T0 the action, \M: 18. H:6. fol: 21.Paſton ſaid, that it was no Park 
at the Common Law, wherfore he ſhall not preſcribe in it. 

Upona Pare intrufit maritagio non ſatisfatto, it (hall be a good Bar, 

that the Plaintiff did not tender him a marriage, &c. And note, that no 
words do make a fufficient tender without ſhewing the party, H:40.E4: 3. 
fol:6.A&ion upon the Starute g. 
»» In a YValore maritagis, it ſhall be a good Bar againſt the mean Lord, to 
lay, that he hath detained the Land after his full age, and levied the value: 
But it is no plea againſt the Grantee of the King without alledging this de- 
tainer to be wholly after this, that the Land was ſued out of the ands of 
the King, for otherwiſe the King ſhall be anſwered for the profits, of what 
age ſoever the Heir be, ſo that it ſhall not be intended that the Grantee 
had any to his own uſe , for the other ſhall not have an averment that the 
Land was more worth which the King had,T7:43 E.z3.fol;20.eAttion up- 
en the Stat' te, 11. 

Ina forfeiture of Marriage, they were at ifſue upon the tendey of Mat- 

riage 


Afion upon the Statute. 
riage within age, and it was found for the Plaintiff who prayed double da- 
mages: But Hi/awarded bur ſingle damages, Zia damna non davtar pey 
ſtatutum, andalſo Fori;-fattura quoad damna in duplo non intelligitur but 
when the Heirs marry themſelves within age; and here it was confeſſed 
that he was married at full age, P:1 6 E4d:3.a&tion upon the Statute 14. 

In a forfeiture of marriage, the Defendant ſaid, that the Anceftor of the 
Plaintiff whoſe Heir he is, did enfeoff 7. of the Land to hold by paying 
twelve pence forall ſervices, which /. did enfeoff his Grand-father before 
the Statute to hold of him, & ec. and he could not compell the Plaintiff to 
anſwer to the Deed of his Anceſtor to 7. but if he were fubjet to the 
Diſtreſſe of the Anceſtor of the Defendant, he ought to have anſwered, &c, 
andifſue joyned uponthe Tenure, 18 E4. 3. 18. attion npon the Statute 
16, 

Upon the Statute of Merton, the Defendant ſaid, that he married him 
ſelf at full age, without thar, that the Plaintiff rendred him marriage with» 
in age, iſſue taken therupon, £t alii contra, H:14 Ed.z. attion upon the 
Statute I6. 

The Detendant ſaid, that he was born at D. and married himſelf at full 
age, iſſueoffered, but he durſt not demur without traverſing the tender 
within age, and the Venur awarded where the tender was afligned, Hil: 14 
Ed: 3.attion upon the Statuta 17. 

In a forfeiture of Marriage alledged the tender certain, Vt oporter, the 
Defendant faid, that he was of full age at the time of the tender: «15s cow 
tra,P:28 Eqd:3 fol.g1.attion upon the Statnte 18. 

Not ſeiſed of the Land, &c. is no plea ; Alſo it is no plea to ſay, that the 
Plaintiff was ſeiſed of the Land, and that he might retain it according to 
the Statute, for he had his choice, &-c. Burt it was a good plea to ſay, that 
his Father held of another by priority, notwithſtanding the ſeiſure, ec. 
T.2 E4.2.Action upon the Statute 23. Of Priority,7 Ed,2. attion upon the 
State 33.apreeth, 

No plea to fay, that the Plaintiff retained, cc. forthe reaſon aforeſaid ; 
And alſo it might be that he was Heir to the Meſn who had no Land, 18E84.' 
5. fol. 18. a&ion upon the Statute J 9. 

The Defendant ſaid, that he had certain Lands of one D. in Knights 
Service, and that he claimed the Wardſhip, and had the Wardſhip of our 
body, and granted the Marriage to one #. who married us to his Siſter, 
&c.And ſoraſmuch as that the Plaintiff might have recovered againſt him, 
who deforced him ot his Ward, Judgment, ec. and no plea, becauſe he. 
anſwered not to the Tenure, nor the tender of the Plaintiff, wherfore he 
did plead as afore, ſo that the Plaintiff was never ſeiſed of the body, nor 
of the Cuſtody, Iſſue taken, Alis e contra, H. 3. Ed. 2. attion upon the Sta- 
Tute 27. 

Note, that the Lord who recovers all in Damages in this Action ſhall 
not have execution of the Land — was in his Wardſhip, for the Sta- 

py Lute 


Attion upon the Statute. 
rute ſaith, Teneat reryum guwoſque,which is to be underſtood by way of 
retainer, and not when he brings his Ation, P: 33 £4. 3. attion upon the 
Statute 1. 

In a Writ of Raviſhment of a mans Wife, and his Goods againſt two, 
it isno plea to ſay, thatthere was a Divorce made, &c. nor that the wo- 
man is dead, nor that one of the Defendants is a woman, 43 Ed. 3. fol. 23. 
action upon the Statute 1 2. See concerning this 44. Bookof Aſſiſe, P.13. 
ation npoy the Statute 22.agreeth, 

The Defendant faith, that this X. who he ſuppoſed to be his Wife, at 
the time of the marriage, was but ſeven years of age, ſo that ſhe could not 
aſſent, and ſaid, that ſhe never aſſented afterwards, ſo that ſhe was never 
his Wife ; and by the opinion it ſeemed to be a good plea, for before the 
aſſent at age it 15 no marriage to any intent, for no divorce ſhall be, and 
although there needs no new marriage yet it is meet to have words of af- 
ſent, and thoſe of Matrimony, as, / take you tomy Hu:band, &c. Yet Ing. 
ſeemeth, that he f1all anſwer to the wrong , ſuppoſed if himſelf hath no 
right, 1.47 Ed. 3. «(tion upon the Statute 37. 

' Jng. faid therealſo, if the Lord marry an Heir female within age, and 
: ſhe conſent not at the age of twelve years, the Lord ſhall not marry her a- 
ain. 

A. ſued a Bill before the Juſtices of Aſliſes, ſhewing that he following 
his buſineſſe before the faid Juſtices, and that one R. aſſaulted him before 
the Caſtell in their preſence, and with force and armes took his Wife from 
him, and led her away with his Goods, and the Detendant pleaded not 
guilty to all, and was found guiky by the Inqueſt, and was taken preſently: 
And note, that the woman was of the aſſent with 4. and would not have 
an Aſliſe proſecuted againſt him by her Husband, and her; &c. yet the 
Plaintiff recovered Aluſe,39. A/i/e P.1. 

A man was outlawed art the ſuit of the party in this Action, he was alſo 
indicted for the ſame matter, and outlawed at the Kings Sut, and after- 
wards came into the Chancery with the party, who acknowledged an a- 
greement made with him, wherupon he had a Charter of Pardon, reciting 
all the matter : And this was alledged in the Kings Bench againſt the par- 
ty, and againit the King, but the acceſſory who was indicted at the Suit of 
the King (this notwithitanding) was put to anſwer,q2 Aſ.P.16. Ch: 15. 

Contra formam Freffamenti againſt a Prior who diſtraued him to do fuit 
at his Court of C. the Prior ſaid, that the Plaintiff held of him by doing 
Suit at his Court of P. and at the defire of the Plaintif for his caſe he did 
exchange this Suit to the Court of C in allowance, &c. the Plaintiff tra- 
verſed the Seilin of the Suit at the Court of P. which was the Iſſue, A/. 3 
Ed 2. action on the Statute 24. vide the other Suit ſtood at the election of 
the Prior, whether he took rent for the Suit upon compoſition, ec. 

A Writ, for that he diſtrained him to do Suit at the-Court of D. againſt 
&.and E. they fay, that he holdeth of them as of the Dower of G. and the 

Inher.tance 
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Ation upon the Statute. 
Inheritance of C. by Suit at the ſaid Court, of which the Anceſtor of (\, 
was ſeiſed before the limitation ;, and hereupon at iſſue, 44.3 E4,2.ation 
upon the Statute 25. and had aid of C.vide Fitz, Nat. Br fol.163. 
It is no plea in this Action, that the Plaintiff gave him no Prohibition, but 


itis a good excuſe to ſay, that the Amerciament was offered by his Peers, 
and that he only did execution but as Bailiff, &c. 4.10 E d. 2.aCtion on the 


Statute 34.vide Fitz. Nat. Br,fol.75. 


_—_—__—————— 


It. Where Statutes made in England ſha'l bind th.m in Ire- 
land, | 


Ote by Haſſey, that Statutes made here ſhall bind thoſe of Tre- 
N land, which was not much gainſayd by the other Juſtices, though 
ſome of them were of a contrary opinion the other Term, 1. 1 H.7.fel. 3. 
ation on the Statute 6, 


——— ——— 


— —_— 


IV. Upon the Statute of Wincheſter againſt them of a Town, 
upon LH: and Cry not purſued. 


Ote by Knivet, $i he who was robbed, where Hue and Cry was levi- 
I Ved, and not purſued, ſueth thoſe of the Town (as well he may) tor his 
danages,& recovereth,he ſhall not have a Capias ad ſatisfaciendum againſt 
them, becauſe no wrong is ſuppoſed to be in them, but they are charged 
by a ſpeciall Law, H.42 Ea.3.fol.11.E xecution 34.He may fon an Elegie 


EC. 


————_— 
_ — — 


V. Where an Aﬀtica heth which giveth Rationabilem partem 
bonorum, 


I: Debt by w. and A. his Wife, againſt the Executors of the Predeceſ- 
for of A. Plaintiff , declare, that according to the of the County of 
North. that the Children unadvanced ought to have their reaſonable part. 
of the Goods of their deceaſed Father , that they detain the reaſonable 
part of A &c. The Executors ſay, that it:e was married in the life time of 
her Father, and by her Father, and demanded Judgment, &c. and after- 
wards aver that this marriage was a convenient advancement, &c. the 
Faintiff who is the Husband had no Land, nor yet hath, but after they 
wereat iſſue, whether ſhe were married by her Father, z E4.3. tin, North. 


Debt I 30, 
In 
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Aion upon the Statute. 


Tn a detinue by A. againſt the Executors of his father, the Writ al. 
ledgerh the Cuſtome of the Realm, that the wife ought to have the third 
part, the-children the third part, and the reſt the Executors, and he de- 
mands the third part as onely child ec. The Action is not maintenable by 
Law. by Berr. and Herle, and Bern, ſaig, the great Charter is to be un- 
derftood of the proper goods. of Infants which were in the keeping of 
their father &c P17 E4.2.detinue 58. but it lyeth onely upon a particular | 
Cuſtome of one County &c. q 

Such a Writ was maintained upon the Cuſtome of a Countrey, M. | 
34. Ed.1. Detinae 60, and Malm. ſaid, that he had ſeen ſuch an Action } 

rounded upon the Statute of Magna (harta, and it was held no plea to 

ay, that the Plainti® had a ſiſter not named, for if ſhe will not ſue, ſeve- | 
rance—lieth not here, by Heigham, but fee H.13 Hen.g. Severance 30. | 
where two ſued an Action of detinue, as heirs for the goods by the Cu- 
ſtome of Gavel-kind, and the one made default, he was ſevered, becaulſc 
they might ſue ſevetally,videall agreeing and the writ and the Declaration, 
Tr.1 Ed.2.Detinue 56. the Defendant alledged Land demiſed unto him by 
his father , he ſaid, this was for debt, not for advancement, and de- 
murred. 

In detinue dechared, that the Cuſtome of Suſſex is, that the heir ſhall 
have his reaſonable part of the goods of his father, who died inteſtate, Þ 
and alledgeth that they are come to the poſſeſſion of the Defendant, and *! 
the opinion of T horp was againſt him, becauſe he demanded no certainty, ? 
and perhaps the Defendant is Adminiſtrator, and ſhall be charged with all } 
to the Ordinary. Uffer, this Cuſtome hath beenallowed at all times be- | 
fore the Ordinary, et in Eire P.39 Ed-3. fol 9 Detinue 38. 

The Heir ſhall maintain fuch an Action againſt the wife of his father by 
the Cuſtome of $zrrey, which giverh him in every Mannor or houſe of 
his father, the principalls in every place, as the beſt bed, Table,Por, Plow 
&c, The Wife pleaded in Barre by the Cuſtome, becauſe that ſhe had a 
joint eſtate with the husband, H.zo F4d.3.fol. 2.Detinue 51. 

A woman brought an Action of Detinue againſt the Executors 
of her husband, and declared upon the Cuſtome of the Land, that if he 
have no iſſue or iſſue, if they be all advanced, that ſhe ought to have the 
moyety, he had goodsto the value of 1000 |. debr, and died without il- 
ſue between them, ſo the Moyety belonged to her, and the Declaration 
was good withont alledgingthat he had no iffue, and if he have, the Exe 
cutors ought to declare it, and this was tothe Action for part, and after 
they pleaded to the Juriſdi&tion of the Court, becauſe the matter is ſpiri- 
tuall, and they have not yet performed the deviſes in the Will &c. 44. 
ZO Ea.z.fol.25. Detinne 52. 

Vide ſuch a Declaration, H.x7 Ed. 3. fol. 9, Reſponder 1 5. and where 
one Exccutor ſhall anſwer without the other by the Statute, P.3 r. £4. 3- 

Reſponder 6,agrecth; and 21.28 H.6 fel 4. Reſponder 47. agreeth 7 Ed, 41 
fol.29. and the wite had Judgement againſt all the goods of the deceaſed, 
an 


Action upon the Statute, 


and ſhe declared upon the Cuſtome of the County to maintain her 
Action. 
See Fitzh fol, 1224 et Glanvile lib.7.cap.6. 


——_ — 


re a, lk. ca — — — 
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VI, AGdionupou the Statute for regrating in Markets, 


N an Action uponthe Caſe, declares that he hath Fair and Market, 
and how the t bought certain beaſts, and,ſold them again in 
the ſame Market without » om. whe : That another Action was 
in the Common Bench for the Treſpaſſe is no Plea, P.7 H.q-fol. 
44. Attion upon the Caſe 26, 


_— 


—_— 


VII. Adion wpon the Statute againſt publiſhing of News. 


2 T homas Seton Juſtice brought an Aion againſt one Lacy, who 
alled him, Traytor, Thief, and Robber, in the preſence of &c. the 
Defendant pleaded not guilty. Andnote, that falſe reports &c.whereby 
diſcord or ſcandall may ariſe between the King and his people, or the 
preat men of his Kingdome, an Action lies, and the Defendant was found 
puilty and impriſoned, and the Juſtices adviſed how to increaſe rhe dam- 
eges, 30 Aſſiſ.P.19. Atﬀtionof the Caſe 41. and he ſhall be impriſoned 
untill he have found in Court him by whom the words were ſpoken, 
viae the Statute, and the Juſtices and other men ſpecially named, 2 Ks, 3. 


Cap 5.Weit 1.cap.33.vide 2 R.2, cap. 5.12 R.2, cap, 11.4nd 1, and 2.P. 
and M:cap.3. 


—_——_ 


V HI. Aion u;on the Statute, that the Sheriſſ would not ſet 
his ſeal to a Bill, 


Man delivers a Writ to the Sheriff þy Bill, and becauſe he refuſeth 

to ſeal it, others do ſeal it, and according to the Statute, and now 

the Sheriff returns 2arde, and the party prayed to have a Writ to the Ju- 
{tices of Aſliſe and had it, and all = circumſtances were found for him 
by the Jury upon an inqueſt of office, and dammage of fourty ſhillings, 
and would have had double damages, but becauſe none of the Statutes do 
give it, heisto have the damages given by,the Jury, and all this with» 


out putting the Sheriff to his anſwer, 29 Aſ«.P.58 Aſ1.395+ Helm, 3, 
cap. 39. Ai2. Ed.3.cap.5. 


Ix. 


PF 


+7 


48 


Attion upon the Statute. 


IX. AGion upon the Statute that no man ſhall ſhip away Wog! 
but ſuch as ſhall find ſureties to bring in Bullion, 


AX Information in the Exchequer, that ſuch a Merchant hath ſhipped 
Wools without finding ſurety ro import Bullion for every ſack ac- 
cording to the Statute, and a Writ was awarded to the Cuſtomer of the 
Town, and gave him day ſb pena to bring forth his ſureties, and the 
ſurety of this Merchant, at which day he made an eſpeciall return ro be 
diſcharged by the generall words of the Statute, 36 Ed.3.cap.11.3Yoo!; 
912. and4 5 E£4.3.cap.4. which grants that no Impoſition ſhall be de- 
manded of the Commons, nor of any ſack of Wool, but the ancient Cr- 
Rome of half a Mark, and that no impoſition ror charge ſhall be put upon 
Wools without the Parliament, and the opinion of the Juſtices was that by 
them the firſt Statute of 14. Ed. 3.cap.21. Cuſtome 1.2. was not repealed, 
yet the Statute of 11 R5.2. c«p.2. was alſo put, 4 Fd 4.fol.3. Barre 309, 
14 Ed. cap. 4, 


——— — —— 


— —— ea 
—— 
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X. AGion upon the Statute, that a man ſhall not diſtrain 112 One 
Connty, 4nd drive into another, and upon that, that he ſhall not 
d:ſtrein ir: the high fireet, nor ont of h1s own fee, 


A Writ upon the Statute for taking of his beaſts at F. in the County 
of Derby, and driven to T. in the County of Notr. the Defendant 
alledgeth how he holdeth this Land in S. of him by ſuit at his Court of 
N. inthe County of York, and that he did drive them by T. being in 
his next way towards N. and there detained them untill agreement was 
made with him, and it was held a good plea, Þ 14 E4.3.Bar.275. & vi- 
de 22 Ed.4. jol.11. agreeth,and that the Lord may lawfully drive the beaſts 
to the Mannor, by reaſon whereof he holds of him in another County, for 
the Tenant may how notice of the driving, and this was the miſchiefat 
the Common Law, and 4. 1 H G6. fel. 3. agreed per Cnriam, but H, 30 
Ed.z fol. 5. the contrary was adjudged, and that the Plaintiff recovered 
damages, taxed by the Court againft the Lord who made the like juſtitica- 
tion of the Mannor out of which &c.in another County, and as to the 
Caſe of 14 E4.3. it was anſwered, that there the Queen was Lord, who 
isa perſon exempt &c. and the Plaintifi recovered, /ed-multi dixerunt 
-u04 male, for the Statute ſpeaks onely that the Lord ſt all be amerced 
Cx. Diſtreſſe 16, 
' In a Writ uponthe Statute, for that he took his beaſts ont of his fee, 
xhere he was no officer of the King:the Detendant ſaid, how that a Wither- 
»4m was to him dire&ted, by which &c. and pleads this to the Writ, e 
the 
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Aion upon the Statute, 
the Court charged it not, but to plead upon the cauſe of the taking &c. 
A.ig Ed. 3.Bar.281. 

In an ation upon the Statute for taking beaſts in the high way for a di- 
ſtreſſe,and the Writ was at the beginning, as de commwuns conſilio ſo groun- 
ded upon the Statute, and in the end fat 4 contra legem & conſuetudinen 

»7l5e, and this is at the Common Law, ſo contradicting, bur faith, that 
the Statute made the Law and Cuſtome, by which it is good, allo it it is 
nor needfull ro ſet down the price, becauſe the Writ alledgeth the uy 
to be for a diftreſſe, and not that he claims a property, neither is it nee 
rullin the Writ ad grave damnum & contra pacem & ce. M, 19 Ede. 
Wr it 842. 

Vide 6 E4.3.fol.23. The Iſſue was in the like ation, if the taking were 
inthe Kings high way, vide to what wayes the Statute reacheth. 

The Tenant may org reſcew from his Lord, which hediſtrain- 

- in the high ſtreet, or not have ation upon the Statute, 17 Ed.z. 
ol.43. 

Bur it ſeems he ſhall not have an advantage of the Statute in a Replevin, 

becauſe he may have an aCtion upon the Statute, 4 H.G, fol.2, 


—— CC — 


— —_—— 


X I. AGion upon the Statute, that a man ſhall not ſell corrupt 
vidual, 


Tz Acton ſuppoſeth, how that the Plaintiff quandam buttam Rumney 
de prefato A. bargam. preditt. A,ſciens illam eſſe corruptam, & non ha- 
bilem , warantizabat eſſe habilem & non corruptam, pro quadam pecunie 
ſumma, and habilem was excepted againſt, becauſe it is with H. and taken 
away; alſo it is not needfull to alledge the certainty of the ſfumme in the 
Writ, but in the Declaration, and Afartin and Babington ſaid, that the 
Warrant is to no purpoſe, becauſe an action lyeth without that upon the 
Statute, and lyeth upon the ſelling of the ſervant of the Defendant by 
[1z Commandement, otherwiſe he may traverſe the fale, 9 H.6.fel.53. 
—_ upon the Caſe 5. A. 4 Ed. 3: cap, 11.A.!23 Ed. 3. cap.b, Als 
R5.2.8. 


——_— 


P——_ 


XII, Aion won the Statute, that a man ſhall not pay s Fine 
pro pulchre placitando, 


A _— brought by the men of A. againſt the Pior of C. for 
that he diftrained them to make a Fine pro puw/chre placitando contrary 
to the Statute, Anno 13 Ed. 1. Atrachment $ Hartb. cap,11,1 Ed. 3. 


cap.8, 
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Afions upon the Statute. 


XIII. 4dion upon the Statute of Admcaſuri mint, 


Dmeaſurement lyeth well againſt a Lord of parcell of the Town, 
Ax: 2 Tenant who is not his Tenant,and it is a good plea to {ay that 
he hath a Coparcener and prayeth aid &c. for Admeaſurement ſhall not 
be by parcells, P. 32 Ed. 1. Common 29. See the (aſe and Merton 
Cap. 6. : - 


0 _ — —— 
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-XIV, Au AGien uponthe Statute that be ſhall deliver a Copy of 
a Libell, 


Pon Debate of an Adminiſtration, it being ſeverally granted by two 

Biſhops, the one private upon ſuggeſtion, that the goods were in 
divers Dioceſles, the other ſued a Prohibition upon the Statute to deliver 
him the Copy of the Libel], and furceaſe in the mean timeout of the 
Chancery, and for not delivering hereof, nor ſtaying the proceedings, 
he ſued an Attachment upon the Prohibition, rehearſing the Statute a- 
ques the Officer of the Court, and did ſfurmiſe in the Common Bench, 
that he was in danger to be excommunicated, and by adviſe of the Juſtices 
he ſhall have a ſpeciall Prohibition of the Court upon the Statute, {to ſur- 
ceaſe the ſuit untill he hath a Copy, becauſe he hath an Action here de- 
pending; becauſe he had not delivered it before : So note Prohibition of 
the Common Bench, having Action depending there for the ſame canſe,or 
for wrong done unto him for the ſame matter, 44.4 Ed.4 fol.37. P robiby 
tion 8. 2 £4. H.5.cap.;. 


DO _ 
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X V. Leclaration ia an AGion before the Marſhall and Stew.rd 
of the Kings hou(e, ard Barre therein. 


Ote by the Juſtices it was declared, that a man ſhall not havean A- 

Rion before the Marſhall or Steward of the Kings houſe for Trel- 
paſſe, or upon any Contra made within the verge, but where the one 
or the other party is of the Kings houſhold, and if he do otherwiſe, the 
other ſhall have an ation upon the Statute, Articuls ſuper chartas cap. 3: 
To Hev.6. fel.13. Attion upon the Statute 3, andall that he hath done & 
therwiſe ſhall be null by the Statute. 

Action againſt F. and declares that where none ſhall be ſued in the 
Marſhalls Court, where one party 1s not of the houſhold, that the De 
fendant had there vexed him &c. the Defendant pleaded that there is n0 
ſuch Record , the Plaintiff durſt not demur , but fatd, there is =o 

Recor, 
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Adions upon the Statute. SI 
Record, iſſue taken upon it e#c. P.7 H. 6.fol.30. Bar.7. and upon ſuch 
ue the Writ ſhall be ſent to the Marſhall and Steward, to certifte how 
it was, 10 H.6 fol-1 3. Eftoppel 18. | | 
Action uponthe Caſe upon the Statute, concerning a ſuit before the 
Marſhall &c, and declares thar the Defendant fued him there, where ne 
r the one nor the other were of the Kings houſhold, and it was good, 
thereby the Defendant would haveeſtoppell by the Record of the Court 
here, which is, 2wod talis ſequitur ,uerſns talem de Hoſpitio Domini Regis, 
and it was no eſtoppell, becauſe he is to defeat the Record by this Action: 
45 the admittance of a ſuit in the Court of Rome ſhall not conclude me to 
have a Premunire &c. Trmm.3 H.6.10 Hen.6.fol 13. Eſtoppel 18.. . 


nk, — WTT— 


X VT. ConſiruTions for all Statutes in generall. 


Ote by all the Juſtices clearly, if a Statute be made of ancient time, 
N and never putin ure, yet itis a good Statute, and of effe& to be 
put in execution upon occaſion, 11 H gon 186, and therewith a- 
greeth 4 Ed. 4 fol.3.upon the Statute of Wools ſhipped, -and Bullion um- 

rted. 

" dive that a Charrer of legitimation made to an alien born by Hey. 6 is 
not avoyded by the AR of Parliament, by which all acts of the ſaid Hen. 
were repealed by generall words, as it was adjudged in Bagots Caſe,g Ed. 
4f0l. 2. Denizen.1. vid.q E4.4 fel.3 .toncerning generall words of Sta= 
tures. 

The Chancellour faid, thata Merchant ſtranger ſhall not be bound by 
our 5tatutes which are z#troduttive nve legir, but otherwiſe it is of thoſe 
which are declarative antique legis, and ſome ſay, they ſhall not be 
bound but onely by thoſe Statutes which are concerning forfeiture of 
merchandiſes, and thoſe ſhall bind as well aliens, as Denizens, 2. 13 Ed. 
4.fol,g. Denizen. 2, 

The King grants to the Prior of Edingtoy, and his fellow Friars, and 
their Succeſſours, That when any Tax, Tallage, Tenth, or fifteenth ſhall 
be granted, that they, their Goods, Chattels, Lands and Tenements 
ſhall be quitted and diſcharged, and after the Clergy by Parliament grant 
a Tenth to the King, and the ColleRors pray to be diſcharged for the 
Prior &c.and notwithſtanding that the thing was not aCtually in the King, 
at the time &c. and he himſelf party to this grant, who was one of the 
Clergy, yet the opinion was, hae the ſpeciall grant made before 1ſtould 
not be ayoyded by the generall words of the Statute, which gives the 
Tenth of all the Clergy , as thoſe of Loxdon ſhall have a Writ of Right to 
recover Lands in tarl, notwithftanding the Statute of #7. which gives a 
Formedon, for ſuch a general thing ſhall not exclude any ſpeciall, per For- 
1e/cxe, butthe Statute ſhall bind all choſe who are at the Common Law, 
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at the time, and ſhall not exclude eſpeciall Priviledges, A. 19 H.6 fol 62, 
Grant 10. 

The Kings grant to the Prior of Lewes, that he ſhall be diſcharged from 
the Colle&tion of the Tenths and Fifteenths during his life, atterwards 
the Clergy by a Parliament Grant to the King Tenth, Proviſo quod xulls 
perſona Eccleſiaſtica be diſcharged with the Collection, & the Biſhop writes 
to the Prior for the Colle&tion & c.who ſends the Kings Letters Patents,and 
the opinion of Forteſcue was, that he ſhall n6t be diſcharged, for by this 
means every one which ought to collect ſhall be diſcharged, and the Bi- 
ſhop charged to colle&, which he ought not : hodve contra, M10 H.6, fel. 
12.Grant 11 & vide Tr.26 H.6.fol., it was admitted a good grant. 

The King in Parliament grants to F, and his heirs the Hundred of 2. 
and afterwards by generall words all Hundreds were annexed to the Coun- 
ties by the Statute, yet ſuch a generall a& ſhall not take away the inhe- 
ritance granted before, M. 18 Ea. 3. Petition 1, See the Statute by ex- 
preflſe words repeals grants of the King of Hundreds for life or otherwiſe, 
and after, but the Sheriff had allowance &c. of the form &c.2 Ed, 3, 
cap.1 3:Sheriff 7. 

Hugh De#þencer. was banifhed in'the time of Ed. 2. by Parliament, and 
after this baniſhment was repealed, and afterwards he made a Feoffment 
co one A. and after in the time of E4. 3. this repeal was aniented by the 
Parliament, and adjudged that the baniſhment ſhould ſtand in force, and 
all his Lands ſeiſed, and the Land alſo of A. and the opinion was, that 
this later Statute ſhould have reference to make void all ats after the firſi 
baniſhment, and note, that this laſt Statute was made after the death of 
Hugh, yet all good, as anattainder of a man after his death by Preſent- 
ment, per Scot is good, Trin. 15 Ed.3.Petition 2. 

Rediſſeiſin lyerh not but upon a Plea which commenceth by Writ, and 
before the Juſtices, and not upon frefh force in a Town &&c. alſo it to 
be per promos Juratores, & alios Merton cap.z3.M. 14 Ea.2. Rediſſ.g.and by 
the Statute of }/.2.cap.26. Rediſſeiſin is given upon recovery by default, 
Reaic. vel alio modo ſine recognit. aſs. vel Jurat. 


——Y 


X V II. Where the Satute ſhall not extend to all, that is within 
tbe expreſſe Letter thereof, 


Ti Statute of z. gives Counter-plea to avouch generally, to lay 
& that the vouchee nor none of his Anceſtors had not &c.and {aith not 
his Anceſtors whoſe heir he is &&c.yer. if the younger Son be vouched as 


beir,. where his father was ſeiſed, the Counter-plea ſhall be good, if him. 
ſelt had not been ſeiſed, becauſe not heir, &c. P.12 Ed.3; Connter-plea d 


Kencher 71. Shard ſaid there. that the younger ſoa had not an anceſtor 
C withjn 
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within the entendment of the Statute &c. and he may give the ſpeciall 
matter in evidence, vide 10. Ed.3.fe,.30.agreeing in all, 


OLI NEAO} OL IEA OY OLI NEAOEOLZ, | 
CD IAG Ee 
Action upon the Caſe. 


I. Where an ATion of the Caſe lyeth againſt a Sheriff, bis Officer or 
Bailiff, againſt an Attorney, Eſcheator, or other (officer, who 
doth embezil, forge &c. | 


Vide F.n. by, 


Une holds, that upon a recovery in Precipe againſt me by the Defen- mp fr the hawk 


dant, where I was not ſummoned, and the ſummoners, viewers and ſeems to be thar 
pernors are dead, I ſhall have an Action of the Caſe againſt the She. if be /wnme- 
riſe. Lure 1 H.6.fol.1, Attion upon the Caſe I. the book at large foems 27999975 and 
otherwiſe, but 6 H. 4. fol.3. agreeth, vide 26 Book, of afiſe, P:48. infra the191i, deeb 
CAP.7- | not ye, ſeeb. 6' 
In Treſpaſſe the Sheriff returns a Nox eſt invent#s,whereby an alias ca- Þ) 1+ 59.E-3: 
pias is ſued, the Defendant comes, and faith that he 1s ſufficient, and may '* 4[s 10. vide 
be ſummoned, and prayes a writ againſt the Sheriffe to anſwer the King, ?* h.6, 46, 
and him for the falſity, -P, 31 Ed.3. Proceſs. 55. b 4. — 
An Action of the Caſe againſt the Sheriffe who returned 5. exattns, two of the ſuns 
where __—_ oy 4. rolls 9 H.6, fol.60, and $1. ; momers were , 
Againſt the Sheriffes deputy, and the Attorney joyntly for embezelling 97% = He ® 
a record &c. and a Writ of deceipt lyeth, = = enind the Chorif? the gages 
for the imbezeling of his Deputy, H. x 9 Hen.6.fol 30.and a bill againſt the he __ the 
Cuſtos brevium tor embezcling a Writ delivered unto him 24. 7 H.4. Sheriff, for is 
fel.6. might be that 


If an Attorney or any 'other ſue in my name, without” my will I ſhall on dere” did 


_ M Action 7 H.6.fol 43-Attion wpon the Caſe ; Debr. vide Fitz. N. [ſummon the 
4 . F,. Ky party. 

Note, this difference was agreed T.1 5. Car.in Thurftons Caſe, whete he 590 £4 
that hath cauſe of ARion ſueth a man, and impriſoneth him, by reaſon Þ*' 36 1-1f an 


of which his Creditors come upon him, and he loſe his Credit, thus'no _— hy 


Action upon the Caſewill lye againft the party who brings the Aion, without s war- 
but where one commenceth a ſuit againſt another in the name of a vower, rant appear and: 
and without his privity , this is Maintenance and a licentious a&; anid ©*74/* an att 


an ation upon the Caſe will lye againſt him for ſo doing, por na, of 


A Bill againſt the Sheriffe in the Exchequer for quaſhing an efſoyn 
LTD ; buggy iruR E.. 
ot the Plaintiff uy a Reptevin, withour the aſſent of the Sokorn c bocif4.s ace, 


with. 


Afions upon the Caſe. 


with their conſent &c. falſe Judgement hath lyen 26 Book of Afiſe,P1a,gs. 
Bill 12, 

Where ſummons were returned in a Formedon, where it was not 26 Book 
of Aſsiſe, pla:48 Bill 12. and this ſeems brought in the Exchequer upon 
his accompr, although that the party might have his action of deceipr 
—_ as at Exigent, if the party render himſelf and finds ſureties, an 
hath a /xperſedeas, and yer the Sheriff will outlaw him, he ſhall have an 
action of deceipt, or an Action againſt the Sheriff in the Exchequer up- 
on his accompt, M.53 Ed.z. Errar7F. 

Vid.14 b.7.zo., Action againſt the Eſcheator for returning an office contrary to that 
24 E,4 1. and which was found before him by twelve men, and ſhewed the office and the 
2. yer return certain, and it lyeth becauſe here he is not Judge of Record, but 
Hs « priſoner Officer of Record, H.yg. Hen.6. fol.60. Attion wpon the Caſe 6. fo if he re 
to go at liberty, Eurn an Office where none was found, 21 E4.4,f61.27.6 nota, this is Law, 
efore the Debs whether the office be found virtwute brevis or virtute officis, g H.6.&c. 

be ſaiafied Petition in Parliament, ſuppoſing a falſe Statute Staple, forged by the 
Gi preg 5g Defendant, and this was ſent into the Bench indorſed by writ to examine 
the parymay The Major and Clerk of the Staple, and the party, and although there'is 
have debt a- now no Major, yet if there were at the time &c. he ſhall be examined, 

$69 bum, i} and his examination ftand of force, 17 Ed.3.fol 49.andita querels 22, 

Pleaſe. Viae Fitzh, fel.965.B. that deceipt lyeth for forging a Statute Staple. 
If an Executor be made a Defendant, and he which was not the Exe 
cutor confeſle the Action as Executor, this Action lyeth againft him,g Ed. 

4. fol. 13 deceipt 21. | 


— 


II. Where this Aion lyeth ſor diifurbing a man: to jue in the 
Kings Court, or in any other Conrt, or for procuring ſuit in the 
Kings Conrt or any other,or for not holding a Court. 


A Ction of the Caſe, that where he cometh by return of a Writ de- 

pending againſt him in the Bench, the Defendant had arreſted him 
&&c. was abated for another defeR inthe Declaration, 7 H.6.fo/,45, 4- 
flion upon the ( aſe 4.&c. 

An Action againſt an Abbot who ſued him for Tythes in the Court 
Chriſtian, where he had Lands given him by his Anceſtor in recompence 
&c. betore the memory &c.44.8 t 4.4.fel.13.P rohibition 9. 

He which had releaſed with warranty in certain Land, procured by col- 
luſfion one who had right ro ſue for the Land, this Action lyeth, and in 
warran'i4 Charte the procurement was found, the Defendant here was 
outed and traverſed it, 34.E4,z. fol.20. decespt 28. | 

The Demandant in a Writ of Right in ancient Demeſne ſhall have A&ti- 
on Cc. it the Lord will not hold a Court for malice Md. 11 £4.23. e4''' 


on (Fe 


- Hihians upon the Caſe; 
an e&c.46. and if a Writ removed out of the ancient Demeſae, if the Bai- 
litf yer proceed and give Judgement againſt him,it ſeems this Action lyeth, 


but there it was upon his departure in deſpite of the Court, 14 Ed.3 fe 
Aion & £.39- 


— 


ITT. Aion upon the Caſe for falſity in bargaining, and where 
Warranty of a thing jold i: material, 


Ction for this, 2nod venaidit vinum corruptum, & pro quadam pecu- 
nie ſumma, bouum & habilem Warrantizabat, Martin and Babing- Vida B.6.D), 
row ſaid, the Warranty is to no purpoſe, becauſe the Statute is, that no 75.upon a have 
man ſhall ſell corrupt viRtuall &c. and Martin faid, that the Action lyeth gainof wax. 
againſt him who commands his ſervant to ſell corrupt victuall, and ſhall 
not traverſe the ſelling of it by himſelf, but where he did not command &c. 
9 H.6.fol.y3. Aition &c.5.7.H.4.15. ſo de panno raxco, drink and meat cor- 
rupt ibidew, but Fitzh.fol.g4.otherwiſe, and ſaid, that where there is no 
warranty that he ſhaſl make his ſences Judges in the Caſe of wine, as * well 
as where he hath bought a horſe, which hath an apparant malady,fo/. 94. 
And Bryan ſaid, if a man ſell me twenty ſheep to kill, if ae COr= 
rupt, ſhall nor have an Action of deceit,if he did not warrant them &c. 
bur if I ſell dead mutton which is corrupt, the Action lyeth without war- x;,, gr,o8. 
ranty, and this by the Statute that no man ſhall ſell corrupr victuall, per 4. acc,$.h.7.4t 
Nele 11 Ed. 4.6. deceipt 23: ſo of corrupt Wine, 7 Hy. fol.15. Attion acc., 
upon the Caſe 27: 
If a man ſell me cloaths, and warrant every one to be of ſuch a length, 
where they are not, it hath been ſaid, that Action lyeth , becauſe the 
_ cannot be judged by ſenſes, without collaterall means, but other- 
wiſe it is of the colour &c. the warranty is void, if the buyer had 
lis eyes, by Fairfax: and Check faid, if a ſtranger warrant a thing 
ſold by me, it is void : ſo of the ſervant who ſells for his Maſter,for the 
warranty ſhall be parcell of the Contract ( but Covenant lyeth here , 
if he have done it) and if a man undertake to cure me, and he bid his 
ſervant, that he cure me not, the Action lyeth againſt the Maſter alone : 
and the warranty that ſuch ſeed ſhall grow, is void, but good rhar the ſeed 
is of fucha garden, or Countrey, for this the Bargainee could not know, 
11 Ed 4.fol. 6,7. deceipt 23, See Littleton ſaid, if I be abſent fromthe 
thing warranted, itis good, although it might be judged by ſenſes, 54 
dem, and 14 H.6.fol. 22, Afton e5c.9. 
Action lieth againſt him who ſells a horſe with warranty &c.which be 
did know to be diſeaſed in his legs oreyes, T.7 Ri.2.Ley.42. 
A man fells wood, ſhewing him parcell thereof, and warrants the reſt 
to beas good, if it be not, an Action lieth, 14 H 6.f0l.22. Ation &c.9. 
A man ſclleth anhundred ſurples of Wool with warranty, the war- 
ranty 


= 
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ranty, the Warranty is as well the cauſe of Aion, as the corruption &.” 
and the warranty is traverſed, x7. 19.H.6.fol. 49. Attion &c.10. 

34 0 b.6 Warranty made afte? the Contra is held void co bave action of deceit,or 

$1 Ve MY on, this ation, although it be by the ſame perſon, 5 H.7.f. 41. but ſee Firzh. 

E.4.8. If the f.98. that if the warranty after be by deed, he hath remedy, but that is 

ſale be at.one by Covenant &c. - 

time and the He that hath taken my horſe wronfully, and ſelleth him as his own pro- 

wanton a .r, per goods, and I or another for my debt take the horſe in Execution, this 

place, the att. Action lyeth for the vendee, 42 beok of A/s.pla.8. Attion © c.42. 

on will wot tie If tlie vendee of corrupt wine, for good taſt and accept it, he ſhall not 
tave this action, P.7 H.4.f.15. Aftion &c.27. 

Mat lacin | If a man buy hay of me ina Meadow, and do nor carry it away in con- 

®.R.lewas . Venient time, ſo that it putrifie and corrupt my graſle, I ſhall have this 

adjudged if the Ation, H.13 H.4.cAttion upon the ( aſe 48. 

Mannor Lord Tf a man ſell me twenty quarters of malt, and convert the ſame to his 

ſenerh forth | own uſe, it is ſaid I ſhall have this Ation, bur Finesx ſaid, I ſhall have 

— ts an Action of Detinue, Lxere 20 H.7.f.9. and ſhall recover damages for 

the Parſon,and the miſdemeanoour, ibidew, but if he ſell me corn in his Barn, and he 

be will wot convert the ſame to his own proper uſe, it is clear the Aion lyeth, be- 

rake the Titbe cauſe it is a thing certain, Kin/mell, but in the firſt it is not certain that I 

yoo ods _ ſhall have the malt, ſo no property before the delivery, 20 H 7.9. 

lies againſt bim TR 
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A I'V. The form of a Writ in an AGion, and the Pleas to the 


Writ. 


A Writ ſuppoſing that where a man cometh upon the return ofa Writ 
in the Common Bench, the Defendant arreſts him in Londos, and 
declares that the Defendant arreſted him comming , &c. and he ſued a 
habeas corpus, and was diſcharged, and afterwards he comes back again in- 
to L. and the Defendant arretl him again knowing &c. and he came for 
his evidences-&c. and the Writ abated, becauſe it contained not all the 
matter, 7 H.6.f.45. Attion &Cc.4. 

A Writ ſuppoſing that the King had granted to the Biſhop Franck 
pledge, et aſſi/am panis, in all his Lands and fees, and that he was ſeiſed of 
the Town of Sar. and was diſtnrbed &c. and the Writ was held naught, 
becauſe it did not ſuppoſe him to be ſeiſed of the Town at the time of the 
Srant, althoughit were in the Declaration, for the Writ ſhall be as certain 
as the Declaration, fave in the day and quantity of the Land, per Priſct, 
M.38 H.6.f.9. Attion &c.14. infrac.10.11 Hen.q. 

A Writ was, that pro quadam pecunie ſumma venaidit, and the certain 
ſum was in the Declaration,and therefore held good, & Warrantizabat ha- 
bilew 1s not talſe Latine, 9 H.6. 53. eAtion &c. 15. 

A Writ ſuppoſing a Retainer pro quadam pecanis /qmma, good with- 
gub 


Attion upon the (aſe. 
out ſhewing what ſumme, becauſe the quantity is not materiall to main- 
tain the action, 11 H.6. f.18. Aftion &c. 7. plus infra 16 H. 6.and to this 
ſeems to agree 3 H.6. fcl.36.ard 37. Rolf pleaded over, yet without any 
ſumme he took upon him and covenanted void, ibidem. 
A Writ ſuppoling an Aſſamp/it at London, the Defendant ſhall ſay 4/- 
[umpſit at 9. without that that at Loxdoy, good to the Writ., 19 H. 6.fol. 
49, Aition &c.1 0.agreeing,with that viz upon ſelling andwarranting ſup- 
poſed in one County, when it was in another, 14 H.6 fel. 22. Attion &6.9. 
Another Writ depending for the ſame Treſpaſs in the Common Bench, 
is no plea to the Writ &c.H.7 H- 4. fol.44. Attion &c.26, 
Three Joynt-Tenants having a way over the Land of two men, who are 
ſeverall Tenants, and ploughed their Land ſeverally, ſo-that .the way 1s 
impaired, the three bring this Action againſt them both , ſuppoſing 
that they had a way over their Land, and the Writ was held good, 2 Her. 
4» fol. II, Attion © Cc, 24. Vd.11 h., 
A Writ was brought that whereas, habeat chimin ad Eccleſiam ratsone 9 _—_ 
tennre (ue &c: that the Defendant quendam murum levavit per quem mu- , abs 7 
rum chimin,&c. here non potuit held good, although art firſt is haber, and in jy 1s "caſe the 
the percloſe;habere non poteft (videntur contraria ) and it was excepted a= Attion heth, 
cainit, becauſe ratione tenure might be upon a Leaſe for years, and then #7 4e of . 
he ſhould have another form of the Writ, removing the Seifin of the V/«#**- 
Leſſor and Leſſee, 33 H. 6.26. 
An Action againſt him who was reteined to buy a Mannor for me, is 
well brought, where the deceipt and reteiner &c. although that the Man- 
nor be in another County, but the Writ abated, becauſe it ſuppoſed a 
reteiner &c, and declared that the Defendant bought the Mannor for 
himſelf,and nor;for the Plaintiff: but in debt, accomprt forgery, the Writ 
ſhall be generall, the Declaration ſhall be ſpeciall, 4. 16 H. 6. Aion 
&c.44. 
The Writ was that the King had granted him certain Land in Ward,and 
that the Defendant had levyed ſuch a ſumme in certain Lands of the Ward, 
belonging to the Plaintiff, it ſeems it abated, becauſe he ſhewed not in 
what Lands, but by Fitzh. Norton anſwered that this appeared in the De- 
ClarationP-11 Hey. 4. f0l.64. Aftion&c.29./upra Attion. 38 H.6.Caſe,2. 
A Writ brought and declared upon an: undertaking for curing a horſe, 
and good, and this Writ ſhall be contra pacem, 43 Ed. .fol. 33.45 Ed.z. 
fol.17-27,Book of Aſs.p/a.56.but ſee Fitzh.fol. 29.E. That this Action 11 all 
conclude contra pacem. 
A. Writ brought for not encloſing Land in one County, by reaſon of 
Land in another County, good and well brought, where the Cloſe which 
&c, Hill 11 Ri.2. Aion &c,36. But covenanting in / ondox tO Cure in 
the Strond, and he impaired in the Strond, and cured not, the Writ good 
in the one or the other, at the Will of the Plaintiff, per Thirning, and 
the iſſue is, the venir, ſhall be of the one or the other, P.11 Ri. 2: Attion 
KC. 37. 
I A 
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A Writ claiming aneſtray by Franchiſe within his Mannor, and claims 
it not as appendant, nor by grant, and good. Otherwiſe in a 2«0 War- 
rantoe. Buere, for it ſhall be intended to be appendant to the Mannor, al- 
though Srowff ſaid it might be claimed by uſage, &c. but he was compelled 
to anſwer, that the Defendant was ſciſed of the moyety of the Mannor 
with the ſecond ſtray, M.13z Ed.z. 3.Writ 674. 

A Writ for ſtopping an hole in ſuch a water, at his weares in F. and 
ſheweth not whether the hole were in the Soil of the Plaintiff or of the 
Defendant, and yet good, but being vs & armis, it was abated by the 
ſhewing ot the Defendant that it was in his ſoil, 31 Ed. 3. Aion &c.38 
Fitzh. fol. 46.H. 

A writ brought, and preſcribeth to have ſtrayes in his Mannor, and 
that he ſeiſed three beaſts for ſtray, &c. and the Defendant took them,and 
did not ſay where he took them, and held good, for it ſhall be intended to 
be in the ſame place,and he ſuppoſe an aſſault made there,and there ſhall be 
but one 4b. inthe writ, 31 E4.3. Writ 333. 

Declares that by reaſon of Land, he ought to repair a wall, and ſets not 
down the quantity of the Land, yet good, 29 Ea. 3.fol.32. Attion &c. 50. 

The writ was, 2xod reparare debet aquam 5n C. and did not, whereby 
ſo much Land adjoyning was ſurrounded, and ſaid not in what Town the 
Land adjoyning is, þut the word adjoyning is as much in effec as (there) 

ſo it ſhall be intended in the fame Town P. 29 Ed.z.7.3 2. Atton &c.50. 
vide Divigon 10, 


——O— — 


V, Barre with traverſe to the point of the Writ, and Barre with. 
out traverſe, 


\ 7 Trap one declares of wine ſold, it not being good, it ts no barre to 
ſay that it was ſufficient and good, without traverſing, without 
that that itwas corrupt, and if my ſervant ſold fach wine without my 
commandement, l ſhall ſay generally that I ſold it not, and I ſhall not ſay, 
that my ſervant ſold it without my commandement &c. without that, that 
I ſold it in any other manner &c. M.g H.6.f.53. 

Action againſt an Abbot, alledged Preſcription, that he ſhall find a 
Chaplain four times in the week in his Mannor, and not any Seifin of 
Maſſes, becauſe it is not manuel, but he ought to alledge the times cer- 
tain when the Maſſes ſhould be. And it is no plea to the writ ; that the 
Abbot holds by ſuch ſervice; ſo he ought to have a (es. if he traverſe 
not the Preſcription, becauſe it may be, that he ought to find two Prieſts 
H.:21 HG. f.46. Attion &c.12. 
— Onedeclares to havea Leet with all profits, fines and amerciaments, 
& the Defendant ſhew that he hath uſed ro have the amerciaments of his 
&rvants there, he ſhall traverſe without that, that the Plaintiff bad - 

c 
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the profit &c.and ſhal not ſay without that, that he had a Leet in any other 
manner , and if the Defendant being amerced for not appearing, alledge 
that he hath uſed to be warned by een dayes, &c. here the traverſe ſhall 
come of the Plaintiff, ( /ci/.) that he was lawfully warned, and if the De- 
fendant alledge uſe to difturb , the Planriff ſhall trayerfe this alfo if he will, 
and in theſe caſes the Defendant ſhall not traverſe, 34.38 .H.6. f.16. action 


e.15. 
Action for claiming and Nying in wait to take the Plaintiff for his Vil- ;;1, 3 14in 
lain. Itis a good bar that rhe Plantiff is Villain regardant to #. &c. and /ur ia cale 9, 
that he as ſervant to R. lay in wait &c. without that that he claimed him 27. E. 4. 3. 
as his Villain, and ſhall nor craverſe generally the point of the Writ, 2. Ed. 5+£.4 33-46c. 
4. f. 5. action &c. 16. 
Action brought for corrupt Wine fold , rhe Defendant ſaid that he 
accepted it by his taſte , the Plaintiff ſaid , that the acception was upon 
condiing; that it ſhould indure until &c. and it not endure, the Defendane 
ſaid that he did accept it without that thar there was any ſuch condition 
&c.P.7.H. 4.f. 15. ation &c. 27. 
A Writ againſt a Farrier for pricking a horſe , he faid that he did it Vide F. N. 8. 
well without that he pricked him, 46. Ea. 3. f. 19. action &Cc. 35. 14. H.6 Aﬀion 
An action for not repairing an hedge which he ought to do &c. the be af 
Defendant ſaid, that there are ſtraggling Buſhes, withour that that there 7, 4.6, 47.1f « 
was at any time a hedge there, and good, H. 11.R. 2. ation &c. 36, Farrier take up- 
An action for ſelling me a horſe which was a ſtrangers, the Defendant oz hin to cure 4 
faid, that he bought him of a ſtranger , without that that it was to a ſtran- _ » and by 
ger at the time of the ſelling ro the Plaintiff, 42. Aſſiſe P.8. ation 4 "rene 


in 
QC. 42. dicines hil bimy 
An action for a houſe burned by the negligence of the Defendant , he this a&ion lies 
faith that a ſtranger entred into his hoſtry in deſpite of him , and by his 
negligence &c. without that that by his nor fafe keeping of his fire &c. 


Sa1d that this is double, but the traverſe hath made it good &c. H. 3.6, 
Double 31. 


M———_— 


VI. Where an Adion, &*c. lieth againſt bim who js retained 


to do a thing an4 miſdoeth it 5 of takes upon him to a, 
and doth it amiſs. 


Ction for this , that he retained him for a certain ſum of money , 

to be of his Councel, for the obtaining of ſuch Lands to him and his 
heires, fora Leaſe for years &. and that the Defendant took upon him 
to do it, andindeceit of him, diſcovered his Councel , and by his Coun- 
ce] one R. hath purchaſed it for years, and though the Retainer and 

Aſſnmpſit be double, yer he ſaith that this Aion is as a Covenant , _ 
L 2 1a 
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Fide 14. b. 6. 
A 6110n ſu (e 
42/e $,by J nnc 


Attion upon the ( aſe. 
ſhall ariſe upon the whole matter and bargain as it was , and here the 
Retainer being traverſed , ſhall make an end of all, H, 11. H. 6.f.18, 
Attion & c.7- 

If a man take upon him for money, to travel for me for a Leaſe, and 
he labour for himſelfe , this Action lieth for miſdoing. As it he promiſe 
to enfeoff me, and enfeoff another , and the ſum was put into the Decla- 
ration. 3. H. 4. fol. 14. Afion & c. 20. See, It is ſaid, that upon ſuch 
retainer and purchaſe tor himſelfe , an Action of deceit hieth. 20. H 6, 
f.27. but 4. 16. H. 6. Aion &c. 44. is agreed, 13. H. 7. and here the 
aſſumption is traverſable. 3. H. 7.f. 14. 

In Action upon an Aſmpſit to cure an horſe at L. which he did nor, 
it is a good plea, that he aſſumed at 0. which he hath done, without that 
that he aſſumed at L. For it may be that after the curing at ©. he might 
come diſeaſed again ar L. at which time of good will he applied medicines 
to him , after which the horſe died. Andf I give one counſel to give a 
a medicine to an horſe, which is given him, andhe die, no action lieth 
againlt me, if I take not upon me to cure him, andtraverie it &c. AsifI 
have a malady in my hand, and he put a medicine to my heel, for my 
hand no action lieth, if he tooke nothing , and for that he did negl1igently 
apply a medicine, is nothing to the purpoſe, without taking, per Newton 
and Paſton H. 19. H. 6.f. 49. Afion upon the caſe &c. 10. and the Writ 
ought to contain the place of undertaking &c. 48. Ed. 3. f. 6. Writ 
627. &C. 

But ſee 43. E4. 3. f. 33. ation &c. 33. In an action againſt a Chirur- 
Sion for that his Patient died inthe default of the medicine , he ſaid, that 
he cured him as well as he could , without that chat he did impaire him. 
and Thorp ſaid, that a man hath been indicted, that he kild a man through 
the default of his medicine. It ſeems the matrer ſhall be tried by Chirur- 
gions, whether the Medicine were contrary or hurtfull to the Diſeaſe. 
And 2xeve , it there be not a difference between a common Chirurgion, 
and another man who gives Phylick, and is no Chirurgion ec, | 

It a Chyrurgion or Smith &c. warrant to cure, and doth what he can 
or ought, and doth not cure, yet no action lieth againſt kim. 48. Eq 
2, fol. 6. 

[fa man be retained to buy Land of 7.S. for me and f. S. die, he is di. 
charged, and may now purchaſe to himſelfe p.r Cotron M. 16. H. 6 
action, &c. 44. 

An action againſt a Smith for pricking a Horſe, without undertakings, 
&c. Fitzh. fe. 94. and he traverſed, without that he pricked him &c. 46: 
Ea. 3.f.19. attion 35. 

He which took upon him to do a cure for money ( for ſo was the De- 
claration) gave a contrary medicine, and did hurc, and afterwards applied 
g00d medicine and cured, yet an action doth lie, er fic e contra P.11, R. 2. 
«tion Cc. 37. 


Attion upon the Caſe. 


Tf he which takes upon him to carry my Horſe over the River, ſurcharge 
the Boat ſo that he periſh , I ſhall have this ation for this mil doing, 22, 


Aſ. P. 41. atfjon & c. 40. | 
So if a Ca ake upon him to carry glaſſes , and he break them, this 


action lieth. 2 H.7. f. 11. | | 
Note in all caſes of taking, if it be not for any wages, no action of the 


caſe lieth, 2uia nudum pattnm : But it ſeemeth if he had a Deed, action of 
Covenant lieth, 3. H. 6, f. 36. 


OO — — 


V LI. #here Aion lieth for non- feaſance, or of the thing which 
is erounded on Covenant, 


| iþ exe upon a Covenant to make a ſtranger releaſe to the Plaintiff, 
which he did not, action lieth for non-feaſance : and if a Smith rake 
upon him to ſhooe my horſe, the action lies as well as if he had pricked 
him &c. 14. H.6. f. 18. a&ion &c. 8. So for building or covering a houſe, 
if he covenant and do it not : So to plow my Land, and doth it not, or 
doth it in a time not ſeaſonable, where he might have done it ina feaſona- 
ble time, 14 H. 6. f.18. 3. H 6. f. 36. To ſetup a Mill and did not. 
But if my ſervant denie to go with my Cart, this is mis-feaſance, 
ibid. 

And note, although I have a Deed of Covenant, ſo that the Covenant 
lieth for non-feaſance, yet for mi-feaſance I ſhall have this action, 20. H. 
6. f. 36. 

It was adjudged that this Action heth not for not building of an Houſe: 
Hulls faid, he might have his a&tion upon the Statute of Labourers AA. 2. 
H. 4. 7. 3. aftion &c. 23. and by Vavaſoxr, 3 H. 7.f. 14. ation &Cc. 20. 

3ut note, the Judgement was becauſe it ſounded in covenanr, and ſhewed 

none, bur it is not law to any intent ; for, for not doing the Writ heth 
well by Fizenx , who faid, if a man fell me his Land for 201. and II pay 
1m, and he will not make me an eſtate, this action herh , and I ſhall noc 
be driven to a /»bpana M. 21.H. 7.f. 41. action &c. 45. 

It lieth againſt h.m who by preſcription ought to finde a Chaplain three 
Cayes in a week in my Mannor, and doth not, 22.H 6. f. 46, action 
Ec. 12. 

It a man by reaſon of his Mill ought to repair a Bridge, by which | 
lavea way, by reaſon of my Mannor , to carry victuals and other necef- 
laries, and he do it nor, fo that © c. I thall have this action, So if my Land 
be ſurrounded by a Dike not repaired, which he ought &c. T. 11. H. 4 f. 
$2. action &c. 30. 45. Ed. 3. f. 17. action &C. 34. So if he repaire not his. 
inclofure whereby my Land is depaſtured &2. H. 11. Ric. 2. action &Cc. 36. 
So for not repairing a Wall or Bank of a River, whereby my Land is fur- 
tounged, But in theſe caſes the Plaintiff muſt ſuppoſe ſpeciall damages to 

bimſclte, 


! 1.2, 2. ation 
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GL ATion upon the Caſe. 
himſelf, as it ſeems, 29 Ed.3.fol.32- Ationc*c. 50. and upon a common 
Nufance made, he that hath ſpeciall Nuſance ſhall have this Action,27 H. 
8. f.27.7 H. 4 f.8. Briefe 226.] | 
It is ſufficient for a Chirurgion or a Smith &c. t did what he 
could, and it ſeems that this is iſſuable 48 E4. 3. fel.6. per Chandiſh. 


V 111. ATion Oc. againſt him thit maketh or raiſeth any thing 
to my prejudice, and where upon a Nuſance done, and where 
this Aion or Ajſuſe of Novel diſſeiſin of inheritance, 


HE Writ ſuppoſeth, that they had ten acres of Meadow, and a way 
to it over three acres of the Defendants, whereof they were diſturb- 
ed, and this was by plowing of the Land &c. Marckham, If a man raiſe 
a Mill or a Dike croſſe my way, a Nuſance heth, and it he plow my 
Yid;z7 b.8.31, Common, I ſhall have an Aſiſe of Novel difleifin : So here though it be 
27h.6.27, faid, thatall the way isnot topped but impaired. Andif a man turn the 
”; ow water from my Mill, ſothat it cannot grind ſo much &c. I ſhall havean 
ey 9.7- Afiiſe, not this Aion, and if Ihave Eſtovers,and he cut all the Wood, 
Vida. pert, I ſhall havea 20 minus(vide 4+ Ed.4.f.2, that this Quo minus is an A- 
89.Luttereſls tion upon the Caſe) and by Thirs If I pull down the Nuſance done to 
Caſe. my Land, I ſhall not have an Aeon upon the Caſe, becauſe none was gi- 
8 Blix. Der V> and the Writ abated, 4.2 H.4fol.11. Attion &c. 24 but Priſot 
250.27 bn faid, that for ſtraitning of a way, an Action of the Caſe lyeth Quare 
27.28 E,z,þr, arftavit, and if all the way be ſtopped this Action lyeth, and if by the 
Nuſance 11; terrxenant &c. Ailife lyeth, 33 H.6.fol. 26, Attien 31. vide accordingly 
14-M.29Elix for water ſtopped, and not all, this Action lyeth, and if all be ſtopped, 
po frag _ 4 an Aſliſe of Nuſance lyeth, 14H. 8.f. 38.&c. i - 
accordingly.” If a man grants me yearly hay and ſtraw tor two kine inthe winter, in 
Is Eliz Dyer his houſe for life, and I am ſeifed and diſleiſed, I ſhall have this Action, 
320.C,5, part, and not an aſliſe per Aol and Littleton, P.4 Fad.q.f.2. Aion &c17. this 
Os. was the opinion of the Juſtices there. 
Action for this, that he is a Bailiff of an hundred, and ought to have of 
every Brewer which breweth, which ſelleth three gallons of the beſt Ale 
for 7 d. &c. and he brought the Action againſt many, and preſcribed in it, 
and it was holden, that for chis he could not have an Aſliſe, becauſe he 
had notthe Freehold, but the uſe of the office tor a- time, and therefore 
this Action did lie,T ri. 19 R.2.4Ation &c.F1. 

Action brought for ſetting up a horſe mill, whereby the Tenants and 
reſiants do grind with the Defendant, who time out of mind &c. ought to 
grind with the Plaintiffe, and it was holden, that there was no cauſe of 
Action asainſt the Defendant, 22 H.6. f. 14. yet to ſet up a fair, 
in naſance of my fair, is good cauſe of Action,and it is inquirable at the 
Sheriffes turn &c. a 

$L- 


Aftion upon the Caſt 
And if one ſtop my light, Nuſans lieth &c. 22H 6. f. 14.' Aon &C. 
11. and w. that no ation for the ſetting up of the Mill lieth, 12 H. 
147. un 


4. eſſe it hinder my water, or in ſuch a manner annoy me, orif 
t diſturb my cuſtpmers for coming to my Mill, Fair or Market, then this 
Aion lieth, 11 H.4.f.45. 9 H.6. f.45. 41 Ea. 3..24. 

A Schoolmaſter brought an Action for this, That whereas the Collati- 
on of Schollers to learn Grammar belonged to the Abbor, who appointed 
him &c. The Defendant had there ſet up a School, whereby his Schollers 
went thither, &c. this was damnnum fine injuria, and ſo no cauſe of Action, 
which it had been, if it had been an Univerſity incorporate, per Hanc &c. 
H.11 H.4.f.47. Afton & c.28. 

An Action upon the Caſe for not making a Bridge, Dike &c. but for 
breaking a Bridge, or ſtopping the water, ſo that I loſe my profit, Nu- 
ſans lierk, 11 H.4.f.82.and 14 H.8.f.38. 

If a man in his own ground tevy a Nuſance to my ground, I ſhall have 
a Nuſance or this Action, as it feemeth, but not an ailiſe of Novel diſſet- 
ſin, nor Treſpaſſe vi & armis, but where the Nuſance is in my ground, 
P.31Ed.3. Attion &c.38. 

Two Joynt-Tenants have a putter, which they un to repair, and 
the one of them breaks it, ſo that the other is dampnihed by the breaking 
thereof, he ſhall have this Action, H.2 H.5f. 2. Aion &c. 22. 

So upon a Lime Kiln ſet up, and the place ſpoiled, one Tenant in com» 
mon ſhall have this Action againit the other, 13 H.7.f.-26. 


—— 


— — ——_ I —_ — 


I X, Iſhere an Aion &c. lieth againſt him who difturbeth me 
by hindring things to come 10 my Fair, or from d:ſtreining. 


I a Miller will not ſuffer me to grind my corn without payment of Toll 
where I ought to grind Tolk-tree; I ſhall have this Action, and if he 
take Toll of me, Iſhall havean Action of Treſpaſſe Puare vs et armir, 
or I may have a 2#cd permittat againit his Maſter, per Thorp,q 1 Ed.3-f.24- 
Attion &C. 31 { itz. thinks that I ſhall have a general Treſpaſſe for the 
Toll taken, or an ation upon the Caſe, or a Writ to the officer out of the 
o_—_ to ſuffer me to grind, f.94.F. and ſee 29 Ed.3.f. 18. 5- 
Treſpaſle, vs et armis, for hindering people for coming to a Fair, where- 
by he doth loſe his Toll &c.quere. 

Action upon the Caſe lyeth for taking Toll of my Tenants in a Fair, 
= they ought to be Toll-free, 43 Ed.3.fel. 29. Aion &c.3.Firzh. 
ol. 94. 

Action brought and lyeth, for that he difturbed one from holding a 
Leet in his Mannor, and for diſturbing his Servants from gathering tithes, 
or tor diſturbing people from coming to do their offring at his Chappel,& 
tor taking his Servant out of his ſervice, three writs in Fitzh,fel. 94 H 19. 

«2, 
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Afion upon the (aſe. 
Ri. 2. ation &c. 52. So if one diſturb my ſervant in gathering my toll 
in the marker, &c, and ſee the form of the Writ and Declaration where 
one diſturbs __— 10. cap. 4. /9H.*6. f. 45. Count. 18. and the Writ 
was V; et arms, 10 it ſeems a general Treſpaſs , although the book ſpeaks 
of an ation of the caſe &c. 

If I ought to have amends for the breach of the peace within ſuch a Fee, 
& a ſtranger diſtrains theTenants for this amends,if they be Free-holders, 
I may diſtrain them, and ſhall not have this action, for it is no diſturbance 
to me, bur if the diſtreſs were demanded of his Villains , there the action 
would well ly, 13. £d.1. Leete 12, vide 43 Ed.z. fol. 29. 48 Ead.z.f.17. 
Covenant brought by a Mayor and Commonalty for taking toll of one 


of the commonalty, was good, although the party might have his action 
of Treſpaſs, 48 Ea. 3 fol. 17. 


—_ _—_— 


— —_ 


X. Declaration in an Aion upon the C aſe. 


A Declaration to find a Chaplain to ſay Maſle at certain dayes, how ir 
ſhall be, Divi/. 5. cap. 3. 23. H. 6. 

A Declaration for burning a houſe by his negligence, 3 H.6, 2 H. 4. 
fol. 18. N. parte 13. ac, | 

A. Declaration to have a Way appendant to his Mannor over ſuch 
Bridge, and claimeth not to carry &&c, from his Free-hold, nor from any 
other certain place, and good, 11. H, 4. fol. 82. ation 30. 

A Writ , ſuppoſing the Defendant did diſturb him to hold a Faire by 
three dayes, and declares by two whole dayes, and the afternoon of one 
day at firſt, and the forenoon of another day at the end, and holden good, 
becauſe it was upon the matter three dayes, P. 16, Ed. 2. ation 

Oc. 47 

A Declaration upon diſturbing one in taking Toll of every Wayne 
which commeth by preſcription, good, ox fic, if he claim this as parcel of 
the Faire, for Toll is not but of things ſold , if not by cuſtome, and a 
Declaration of ſeifin of a Fair, cam omnibus ad huju[modi feriam ſpeftanti- 
' bas, is good, and becauſe the Writ was brought tor diſturbing him in the 
taking of Toll of T. for a horſe bought, ſo as it was ofa thing certain, it 
ought to be ſet down of whom T. bought the ſame. Burt if the action 
were generally conceived for not ſuffering the people tocome to his Fair, 
this is good without ſetting down any thing bought or ſold &c. and the 
whole was abated, becauſe the Declaration was ill in part, viz. becauſe it 
was not ſet down of whom he bought the horſe, g. H. 6, f. 45. (onnt, 18. 
39, Aſſ.20 H.7. fol.1. 


X |, Whit! 


Aion upon the Caſe. 65 


X I, Where aGion &*c. lieth for ſlander , or defamation , or for 
claiming one as his Villaine , and where damage without 
injury, 


T,was ſaid that action lieth not for claiming one as a Villain,and fo pub- 
liſhing, and lying in wait, without ſaying over and above, 2d ix 
tants inſultibus, & aff raits circa negotia [ua ire non eſt auſns. P, 2 Ed, 4- 
fol. 5. ation &c. 16 per Lacon it ſeems that this allegation over 
is not traverſable. 
An action was brought for calling a Judge of the Common Bench, 
Traytor, Thiefe, and Robber, in the hearing of the Treaſurer &c. good, 
and it was tried by the Attornies of the Bench and Exchequer, 30. Book 
of Aſſiſe, p. 19. ation &c. 41. ſee the Declaration there. 
If one ſay to me, that another comes after me to kill me, by reaſon 
whereof I flye away ſo haſtily that I kill my horſe, no aQion lieth upon 
this, quia damnum ſine injuria : but if in ttuth one did lic in wait to beat 
me going to Weſtminſter, ſo that I dare not go thither about my byſineſs, 
aQion lieth per 7enny , bur of a doubt without cauſe, no ation 17-Ed.4. 
fol. 4. and Fairfax ſaid there, that a man ſhall have an action for 
threatning to beat him by a writing if he came out of his houſe, al h 
he ſpeak not to him. But Nedbaw and Billing, Juſtices ſeemed to hold, 
that for claiming one as a Villain, and for lying in wait, fo that he dares 
not &c. noation lyeth. They alſo ſaid, that no action lieth for calling 
fr Thiefe or Traytor , but they would adviſe thereon, 17 Ed. 4. 
ol. 4. 
No aQion lieth for calling a man Heretick , becauſe it is triable only by 
the ſpiritual Law : otherwiſe of bawdry, but adultery (tall be tried there 
Fre) , bur to call me Thiefe or Traytor , ation lieth here , 27 H.8. 
ol. 14. Dn 
In an action for calling one Thiefe , he declared of ſuch a Felony cer- P48 e 
tain, 27. H,8 fel.11. and 26H.8 fol.9. But Walſee Juſtice ſaid, that ation 46, 26. 44 £- 
lay forcalling one Traytor, without any ſuch ſpecialty alledged, and 30. 5x, Dobbins ec 
Book of eAſſiſe Þ.19, and it is not totes to call one Thiefe , becauſe the Franthns eaſe 
common fame is ſuch, 26 H.8.fol. g. 6.4. part, 16, 
It was agreed in the Kings Bench, 2. 9 Eliz. Regine, that an action 
lieth not againſt him that cals me Thiefe upon the Report of another. 
As ifhe ſaid that f. S. faid that Iam a Thiefe, and ftole, oc. 


X II, Aion npon Baylement , and where againſt the firit na ye, 
and whether be ſhall have this Attion vr delin: apon len- 
ding or Contrad. 


| Ction for this, that he delivered his Goods to T, who delivered them 
to the Defendant to the uſe of the Plaintiff, and the Defendant had 
them. Bryan.If Ideliver my horfe to a Smith to ſhooe him, and he delivers 
him to another Smith who pricks him, I ſhall have my action, but not 
againſt the ſecond 5mith, fic hic : bur the other Juſtices were of a contrary 
opinion, 12 E4.4. fol.13. Attion xpon the caſe 19, 
\ Action upon the caſe brought upon delivery of a horſe for ſafe keeping 
for a certain ſum, and he killed him &c. The Defendant faid, that at ano- 
ther time the Plaintiff brought his action of detinue for the ſame horſe, 
where he waged his Law, whereby he ſhall be barred now by Liezl, and 
Penney, Citterby contra 12 Ed.z fol.13. Eſteppel. 78. 
Tenant for life, the remainder im tale, if the Tenant barn the Deed be- 
ing delivered unto him , he in the Remainder ftall have his ation upon 
cafe, 9 £4.4.fol. 52. per Brian Detinue, 27, | 
And note that upon baylment of a horſe, derinne lieth, buc for miſuſing 


Him, action of the cafe, and Brian ſeemed to h61d, that ro break a Ring ot 
306.7 9- pod, which he hadgivento keep, the property not being altered, ſo no 
of deri 


1:E:4 8. Actionnpon the caſe, but nue herh. For he may recover the ſame 
21E,4,67, thing. Catezby, he may have the one or the other ation, bur if I deli- 
2 b,7,07, acc, yer cloath, and he cut it, and make Garments &c. now the aRion of the 
caſe lieth, becauſe he cannot recover the fame thing per Choke. And Brian 
took it for a Rule, that one ſhall not have an ation upon the caſe, where 
he may recover the ſame thing &c. 18 Ed. 4. fol.23. 
C. 5.ptyt.tz, Where ſheepare delivered to keep, and he ſuffereth them to be drow- 
the counreſſe of ned by negligence. So where one delivers a Cheſt to keep, which is loſt or 
Paloys Ga/e. broken, this ation lieth:-pey Townſend, H.2 H.7. fol.x x, Soif Ido deliver 
<4 a man a horſe to ride to Yorke, and he ride him farther, this action lieth, 
ibidem. 

Action brought againſt one for breaking of a Bag or Cheſt with money 

delivered unto him to re-deliver, or deliver to'his Teftator &c. and it was 
broken by the Defendant, and he converted the money to his own uſe 
Ir is ſufficient for the Defendant to traverſe the converſion to his own uk, 
HM.:20H.7. fel.g. 

If I deliver money to my ſervant to diſcharge an Obligation, which he 
doth not, ſo as the Obligation is forfeit , alchough here an action of de- 
rinue or account lieth , yet I ſhal have alſo this action by reaſon of the 
forfeiture, per Frowick &c. Daze, if he ſhall not recover * Anas for the 
miſdemeanor in the detinue brought &c. 24. 20 H,7.fol. 9, 


3 EF. 4.27, 


Detinue 


Alton upon the Caſe. 67 
Detinue [yeth not for Toll, becauſe there is no contra&, 20 H.7.fol.r. 


but for ſelling without paying Toll, Action uponthe Caſe lyeth, P,7 Hey. 
4f.45- Ation &c,36. 


—_—_— 
———— 


mLmm— 


XII. Attion upon the Caſe for menacing to diſtrejn my Tenants 


or my ſelf, or my men, or villains, 


Ittleton faith, that if a may faith to me, that if I will not pay him 

201. he will take my goods, and I pay him for fear, yet he ſhall be 
endicted as an extortioner, and I ſhall have an Aion upon the Caſe, bur 
if a man take my beaſts untill I make a Fine, I ſhall have an aRion of 
Treſpaſle &c. 2 ue finew &c. Danby agrees, and if threatned to be 
beaten, an action of Battery, 44.7 Ed.4.fel.31.Barre 91. See the diver- 
ſity between this Caſe and 17 Ed.4. 

Action lyeth not for menacing my Tengnts at will, if I do not alſo fup« 
poſe, that thereby they are departed &c. 9 H.6.fel.8. Ation &Fc.21. but to 
threaten to ſue them by Law for his Right, is no cauſe of Action, but may 
be well menaced, &c.if it be not of lite or member,g H.7f/.8. 21 H.6. 

/.29. 
E An Aion declaring of a battery of his villains, ſo that they departed 
from his Lands, H.31 Ed.3.Brief 33 3. 


JI —— y— "I 
ks ———____. 
— . 
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XIV. Where an Ation of the Caſe lyeth for burning a houſe, 


Þ is the Law of the Land, and.the common Cuftome of theRealm, 
(and hemuſt declare) that every man ſhall keep his fire, and that he 
ſhall anſwer for the negligence of the ſervant or hoſteler, and CMarck- 
ham was of opinion, that I ſhall anſwer for him that comes into my houſe 
my leave or knowledge, or into my Hoſtry, bur if he come in againſt 
my will and ſet fire on my houſe, ſo that it and other houſes be burned, 
there lies no Action againſt me, 2 H.4.f.18. Attion &c.25. it was granted, 
that if a ſtranger come into my Hoftry, and hath fire, and by tus negli- 
gence burn &c.that this Aion lyeth not, as it doth if he enter againſt 
my will, H.z H,6f. Ajon-&c. 31, 
Upon a ſudg(en fire in,my houſe, kindled without any cauſe known, by 
which my Nei kbours houts is burned, there lyerh no Action againſt me, 
42 Book of fe; Þ-8. Aftio KC,43- 


K 2 


F 

Aſsſe, 
XV. Where an Aion of the Caſe lyeth, and not Treſpaſſe vi & 
armis, becanje the Defendant came 10 the thing by the aft of 
the party, or lawful .@, and where it lyeth, becauſe the Plaim- 


tiff had mot an eſtate to maintain his AGion for recovery of the 
Land or the ting it jelf. 


F Tenant by Elegit held the Land after the tender of the money, and 
= trees, this action lyeth, for it lyeth not in accompr, and Treſpaſſe 
lyeth not becauſe he in by Title, 21 Ed.3.f.16. 

Vide C 5.part, For waſt done by Tenant at will, action upon the Caſe lieth per Browy, 

13 the Com®- 1, Hen, $f.12 &c.vide Littleton in chapter Tenantat will, that Treſpaſſe 

te/r of Salops  \yeth. | 

Caſe, \.F.n, Action lyeth for an Incumbent who is admitted and inftitnted againſt 

B.36.F. acc. "the Patron wh6& preſented him, and the Archdeacon, if he will nor in- 
duct him as anqther is inducted before him, Tr.26 H.8.f.3: 

If the Leſſor ouſte the Executors of the Leſſee of their term , they 


ſhall have a ſpeciall Action upon the Caſe, per Fitzh.f.92.G. 


——_——_—— 


—_——— 
— 


X V I. i#kere an AGion of Caſe ſhall lye for taking an eftray. 


r taking an Eftray, which I have ſeiſed within my Mannor, Action 
upon the Caſe lyeth, H. 31 Ed. 3. briefe 333. 24.13 Ed.z. Writ 


674. 


Alſviſe. 


I. Where an alſife ſhall be awarded, and where not, and where at 
large, and where upon the Title, 


nied , Procefſe was awarded againſt the witneſſes, and at the 
day the Tenant came not, no continuance was made although 
the Plaintiff prayed it, but the Aſliſe awarded in point of Affiſe; -without 
regard had to the Plea of the Tenant, or to the Procelle againſt the wit- 


\ VE: a Releaſe pleaded in an Afſiſe with witneſſes, this being de- 


neſles, 8 Bak, of eAſſiſe P. g. Continyance 9. 
/ NI) 


eAſv|ſe. 

So if upon an Aſliſe adjourned for forrein releaſe pleaded, the Terignt 
maketh default, the Afliſe ſhall be remanded to inquire at large, for upon 
the matter the ouſter is confeſſed, 11 Rs.2. Aſſiſe 72. And although the 
Plaintiffe would releaſe the damages to have Judgement, yet he ſhall. not 
have it without enquiry at large, T».30. Ed.z. F., As. 100. but if the 
releaſe had been found falſe, then releaſing damages he ſhould have Judge- 
ment, or otherwiſe a Writ to inquire of damages. P.22 Ed 3. F. Aſiſe 
125. and 8 Bock, of Aſſiſe p.15. Aſs, 190. Diviſ.232. & Divi/.z0.and 34 
temp. Ed.1. . 

In an Aſſiſe the Tenant faid that A.recovered againſt him in a dum fwit 
infra etatem of an elder date by a bil dicir, and prayed that his plea 
might be entred, yet the Aſliſe was awarded. 2were if it were becauſe he 
pleaded the Record to the Writ, and ſhewed it not 22 aſs.P.brief 758, 
wherethe Tenant recovered alone in Right brought by himſelf againſt 
the Plaintiff in the Court of the Lord, the aſliſe was awarded, becauſe it 
was not /»b pede ſigills 8&c.28 aſs.P.1 4. aſs, 266. 

In an aſliſe againſt A. and B. eA. by his Bailiffe pleads to the Aſliſe, 
B. pleads a Fine in Barre, the Plaintiff chooſeth A.for is Tenant, who 
comes in perſon, and pleads the ſame Fine, and a demurrer was if he ſhall 
have the Plea after the Aſlife awarded, upon the Plea of his Bailiffe, and 
the Aſliſe is awarded. y3/by, this is error, for the demurrer ought to be 
determined before the Aſtiſe awarded, yet Fudgement was given upon the 
verdi&, for by the Aſſiſe awarded, the Juſtice of Atliſe have forejudged 
him of the Plea upon which the Demurrer was, 20 E4.3. A/s. 1 23. 29 Book 
of Aſs P.6. Aftion and 48 Ed.z.fol.7. 

In an alliſe againft (. and D.de libero tenemento in Everwickh, and made 
complaint of ap officer, againſt'{": it was returned »1hi/, nec ef inventwy, 
and it was held that upon this return the Afſiſe was awarded, D. ers 
forth that the Office is removeable, andin divers Counties at the will of 
the King, yet the Afliſe was awarded; becauſe it was no Plea, 7.7 E4.3. 
F.aſ.135. and here, andin every Caſe where the Aſliſe is to be awarded 
by detault,' the Plaintiffe ought to make his Plaint for the information of 
the Courr, becauſe the Plaint is one of Rent and of Land &c. and fo in 
Dower, 38 H.6.F.afſ.23. 

In Ailiſe againſt f. and Af, his wife, P.and py. 7. and M. come by At- 
torney, © P, and w. by Bayliffe, who tor z. ſay, that the Land deſcended 
unto him from-S. his' father,” ' ſo he was in' without wrong, and for P. 
= fay, 'that the father of 1. died, #: being within -age, and the Lord 
feiſed him and granted him the Wardſhip,. F. and CAY. claim as the dow- 
ry of A. of the third part of the inheritance of S. father of y. and of 
the _—_— of the Lord, and underrook to attend &c. now firit the 
Aſsiſe ſhall bedwarded to enquire of - the Diſſeiſin, and of the other Pleas, 
and then to inquire whether f.4nd 2 hoid thethird part by the Mannor 
&c.T 13 Ed:z.afſ- go. vide Divil.49:- + 

The Bailifffaid, that an Asfiſe was purchaſed, pending another Asſiſe 

by 


Afilſe 


by the ſame Plaintiff held that he ſhall not have the Plea, whereupon the 
Alliſe was awarded, H.8.Ed.3.fol, Aſſi/.140. 

Where Bailiff in an Aſliſe of Rent pleads out of his Fee, the Afliſc 
ſhall be awarded to inquire thereof 25 Book Aſ,P.6. Aſſſe 232+ - 

In an Aſſiſe by an infant, the Tenant pleaded Releaſe of the Anceſtor 
with warranty by Fine, it was held chat the Infant ſhould theretoanſwer, 
and that the Aſliſe ſhall not be at large, becauſe he ſhall not inquire of 
the circumſtances of a Record which he ſhall not fund. 7elverton, tlie cir- 
cuſtances ſhall not be inquired of, but. it is to be conſidered, whether they 
ſhall inquire of other Titles in the advantage of the Infant, 22 H6Ffo/, 
51. sfiſe 12, vide 8 Ed.2.Af.4:4. whete the Ailiſe was awarded upon 
the Title made by the Infant againſt the Fine. 

And where the Infant was put to anſwer to fuch Fine, and made Title 
by feoffment of the conuſee to his Anceſtor averred that he died 
ſeifed &c. now it was held that the Aſliſe ſhall be at large, but his Title 
ſhall be entred and inquired, yet if this Title be found againſt him, and 
another Title found for hi heſhall recover per Cauriam 23 Book of Af. 


P.6 «A/:.263. vide Divi/.9.cap.7. 

A woman brought an Asſiſe of Rent, and made Title by recovery in 
Dower againſ his Father by default, The Infant aid, that his father had 
nothing but intail, anddied ſeiſed, and as to the recovery, he pleaded thar 


were never married, and the Biſhop certified that they were mar- 
ried, now he ſhall not plead a new Barre, but the Asfiſe ſhall be at large 
for him,and this ſhall acquit him of the Diſſeiſin,a8 Book of A/6/e, pla,52, 

In an Asfiſe of Rent, the Tenant ed to the Asfiſe, it ſhall not be 
awarded untill the Plaintiff hath ſer. down whar Rent is &c. 26 4{.P. 6. 
Aſ.234-. and if he faith that he holds at will, the Asfiſe ſhall be awarded, 
as it ſhall be upon defauſt,ibidew, nd 15 Aſ/;p. 4. vupondefault the Phain- 
tiff cannot have an aſſiſe, without ſhewing what Rear it is.&c. 

Inan Asſiſe, the Tenant pleaded a'Fine of his Anceſtor ec. that after- 
wards the ſame Anceſtor 'by Fine releaſed with warranty to one G, and 
died, the Tenanr demurred and the Asfiſeawarded, 29 «ſl. p. 1-4. 275- 
So if the feoffment of the Anceſtor be pleaded in Barre, andthe Plaintiffe 
— a Diſcent afterwards, and thereupon the Tenant did-demurre, 
7H.6,f 42. 

In an asfiſe the Tenant pleaded in Barre, the Plaintiffe made Title,and 
thereupon it. was adjourned, into the Common \Bench , -and did 
there untill the end of the Term. Bebington, If the [Defendant, demand 
come not, the Asſiſe ſhall be awardedat large, for where a Barre, is ples 
ded, and the Plaintiffe maketh Title! , if the Tenant demurr thereupon, 
hc hath relinquiſhed the Barre, and then.upon his default.the As/iſe ſhall 
be at large, burwhere an Asfiſe of Rent is adjourned upan the Tile, 
and 26 Law adjudge againſt the Plaintiff , nowalthough the Plaintific 
come not, tlie Plaintiffe ſhall not haye an Asfiſe, Me. 3' H16, fol. 


7/3. p 
Where 


Where a ſufficient bat is pleaded , and the Afﬀik ts awarded without 
injury thereof, this is error: & if in anailiſe of Rene the Tenant faith 
chat he is Lord, and chat the Plantiff is meſhe , and that he took ſo auch 
of the Reat of the Plaintiff, as of tus Tenant &c. and becauſe be faid not 
that he took the ſame rem, the Ailife was awarded, buc this is error , 
50 Ed 34. Affiſe 68. But where a good bar is pleaded, and the Plaintiff 
makes title , and the Plaintiff fairh, char the Afiſe came upon the title, 
and this is found, there ſhalbe no further inquiry, 6 H.7 fol.2. vide Divi- 

47. 

" in th affiſe after bar, and for replication in the Kings Bench in S»f. the 
bench came in Mad. now the Tenant demanded Judgement, becauſe the 
as{iſe is ſeaſed, and the —_— ſhall not be ſent out of the Bepch , bur it 
was holden that an asſife be awarded upona Nthil dicit, p. 19 Ed.3z, 
A o84- and 19 Book of Aſ.P4. and F. 

In an asfiſe of Land and Rent, the Tenant pleaded to the Land , that he 
was never ſeifed, and to the rent, that it iſſued out ofthe ſame Land, and 
the Plaintiff being an Infant, was not put to anſwer, but the asfiſe at larpe 
ſhall inqure of all, and ofthe circumftances, P.x 1 E4.3. Af .86- So where 
an Infant is demandant, and the exchange of his Father is pleaded , the 
asfiſe was taken at large, and found that he exchanged not, and 
moreover. that the 1 Plaintiff was not at anytime ſerſed &c. and 


yet the Infant ſhall recover, for the Tenent who pleaded our of the point 


of the Asliſe, ſhal not take advantage of other mater. Alſo the inquiry 
at large isall in favour of the Infant, ſo'they ſhall ayd him, but ſhall never 
do him hurt, M.7 Ed.z.fol.qx. Aſife 159. 

- In an Aﬀiſe rhe Tenant pleadeda Recovery againſt the Anceſtor of the 
Plamtiff, and ſaid chatanother Anceſtor died ſeited, and the Land deſcen- 
dedunto him apainft whom't*e. who died feifed, and theLand deſcended 
unto us, the'which matter Sc. & predit# Def. frmilirer , now it was hol- 
den becauſe'the Defendant haUnot anfwered'unto the title, bur, er predst. 
Def. fimiliter, this is as no rejoinder , whereby the Afife fhall not be 
taken upon the title, but in nature of an Aſliſe at large, by which rhe title 
is not confefſed. And if the Afﬀiſe finds the doing of the Anceſtor hang» 
ingthe Weir, and Judgenientbe'given, yer his Heire ſhall not avoid chis 
withourerror, arid the Tenant/{hall have advantage thereof. And if a» 
nother good'ritle had been-recorded for the Plantiff, he ſhould have reco» 
vered : and note, that it is to'be obſeryed when'the title is made without 
traverſing the bar, -Pig6r. Trfeems otherwiſe in reaſon, if he had traver- 
ſed the bar. 28 Book of eAffiſe'y. $2 £4: 3, Afſ. 99. and hereto agreeth, 
wherup6n pleading the Bar,'the Planriff makes his ritfe, and that not tra- 
verſed the Afliſe ſhall be'at Kitpe, 28 A(.. p. 48. vide Divi/. 23. and 
where a ſufficient bar is pleaded , as a recovery againſt the Plaintiff, and 
he make an inſufficient title, as that his Anceſtor died feiſed, pending che 
Writ, or after the Writ, and the Afliſe taken ar large without rejoinder 
yet they ought to inquire of the bar pleaded, aſwell as upon the ſeifin and 


diſleriin, 


72 Afriſe. 
diſſeiſin, and after recovery pleaded, ſeifin and diſſeifin ſhall not be found 
without ſaying how it came, &c.28 Af. Pla, 17. Af. 267. 

In an Ailiſe by an Infant , the Tenant Pleaded the Feoffment of the 
Anceſtor with Warranty, the Afliſe was awarded at large, and that found 
by diſſeiſin, 16 eAſ.P.9. Aſſiſe 207. and error upon a deviſe pleaded by 
the Anceſtor of the Infant in and proved there , and pro- 
claimed to put the infant to anſwer thereunto without taking the Aſliſe ? 
at large, 37 Aſſi/e, P. 5. Aſie 328. But the Infant was put to anſwer to 
a Leaſe tor years, pleaded ro be made to his Father by deed. But the Af 
ſiſe awarded 32 Aſ[.p.6, Mord.31. 40 A. P.34 Aſſiſe 342.39 Aſ.. p. 3. 
46 Aſſiſe P 13. the Infant ſhall not anſwerto the Deeed , but there the 
Deed was inſufficient. 

In Afliſe upon bar pleaded, the Plaintiffe made his Title by Leaſe of the 
Tenant for life &c.upon which the asfiſe was awarded,now becauſe the ti- 
tle is not anſwered nor traverſed, the asfiſe ſhall be at large,and if another 
title be found for the Plaintiff, he ſhall recover. In like manner other mat- 
ter found for the Tenant ſhall be good, as the Leaſe found upon condition, 
and that he entred for the breach thereof &c. upon this the Plaintiff ſhall 
be barred, al though the Tenant plead another barr.28. 4ſi/e P:48. Aſſiſe 
273. Plea17.and 17. Aſfiſe p.18. Shard agreeth. Wilby, the Afiſe ſhall 
be there upon the Title, and upon the ſeafin and diſſeiſen , but if the Title 
were traverſed and found, they ſhall not enquire of the ſeiſen, bur of the 
diſleiſen and damages Title 9, vide Div1/.2. 

An Asſiſe againſt Husband,and Wife, who confeſſed the ouſter by 

. plea, and upon default of the Husband the Wife was received, and pleaded 

*-the fame Plea, and it was found again her,.yer the asſiſe ſhall be taken 
of the ſeilin or difleiſin &c. and thereupon this being found, no diſſeiſor 
named, the Writ abated. Belkyap. If in an asfiſe brought againſt two, 
the one confeſſeth the ouſter, and the other pleadeth to the Asfiſe, and he 
is found Tenant, and that no diſſeiſor is named, the Writ ſhall abate, and 
the plea o a ſtranger ſhall not hurt the Tenant, 44 Ed-3. fol.23.Aſſiſe 58. 
11 H.4.fol. 
J1nan Asfiſe the Tenant made his title as Heir, and that thePlaintiff is the 
ſon of. the ſon of our Father born before the eſpouſals &c. the Plaintiff 
faith that his Anceſtor was ſeiſed, and the King ſuppoſing that he had 
forfeited for treaſon ſeiſed , and upon his death we have Livery becauſe 
found no Traytor, the Tenant demurred to. this, andthe asfiſe awarded 


in point of asfiſe,and upon the whole matter found,the Plaintiff recovered 
A1,2. Ea.;.fol. Aſſiſe 179, 2. Al p-9-29. Aſſ-p-1. : 
Upon an inſufficient bar pleaded the Plaintiff ſhall have an asſiſe at 


large, 11 H. 7. fol. 28. So where they demur upon a bar, and upon a& 
journment, this is judged no bar nor eſtoppel, 39. Aſ.p.3.46. ef. p. 13 
vide eAvowry Divi/.44. and 38. 


I 1, pphert 


Afje 
IT, Where a man ſhall recover an Aſſiſe j-, releaſe of damages 
ei 


without enquiry of the ſeiſon or di 
ſhall be in right of damages. 


iſin, and where it 


Nan Asiſe againſt the Husband and Wife, and T. the Husband and 

Wife pleaded a recovery', T. pleaded to the asſiſe, they faile of the Re- 
cord, the Plaintiff recovered damages and ſeifin of the Land without 
taking the asſiſe againſt T. 44 Ed.z fol. eAfſ. 57. But if the Husband 
had made default at the day , and the Wife had been received, although 
ſhe knew nothing to ſay in bar , yet the asſiſe ſhalbe taken at large. $50 
where the infant tailes of the Record , A. 14 Ed, 3. Aſſiſe 110. agreeth, 
that by failer an /Nnfant ſhall not be an artaint, a Diſſeiſor without Verdict 
of asſiſe, 36 Ed. 3 Af. 443. vide Divs/. 1. and 22. and Divi/. 9 failer in 
mortd. 

Upon Record of a Retraxit pleaded, and day | over to have it at 
the day, in the bench he failed , becauſe the Juſtices found it not, the 
Plaintiff releaſed damages and had Judgement 15 Ed. 3. 4. 96. So ifthe 
Plaintiff upon the bar makes title upon Record , and at the day brings it, 
the asſiſe ſhall be in right ofthe damages 29. «4ſſ. pla.1. eAſfſiſe 275. 

And where'a man ſhall have Judgment without releaſe of damages. Vide 
Divi/.1.cap. 2. 30.Ed.1z. Aſſiſe 10. 

In an asſiſe againſt Husband an Wife, who plead a Record and faile, 

ſhe being received, the Husband ſhall not be faid to be a diſſeiſor by /the -; 
failer : and if the Wife plead a Record and confeſs the ouſter, yet no®” 
Judgment ſhall be upon this found againſt her without verdit of the diſ- 
ſeifin. But if in a Precipe ſhe be received upon the default of the Hugband, 
Viae le: Diverſte H.11 Hen.4.fol.51. & vide 26. Aſſiſe pla. 35.\and if ſhe 
plead the Deed of A.and it is found againſt him , and moreover that the 
ſame A. held jayntly with the Wife, and that ſhe ſurvived, row ſhe ſhall 
recover and bar the Plaintiff 39, Af.p.16. Aſſiſe 327. 
It a man pleadeth a Deed in Bar , and confeſs not the ouſter , and after 
waves his bar, the inquiry ſhall be only of the ſeiſin, and upon finding 
thereof the diſleiſin ſhall be adjudged by the Plea, A1.1 3. Ed. 3.+Aſ. 117. 
and this may be, be it an Afciſe of Rent or of Land. 

And it is faid, that where upon a bar pleaded, and title made,and found, 
the _—_— ſhall be only of the ſeiſin and damages &c. Jr feemeth this is 
underitood in right of damages, 17. Aſ.pla 18. 

But ſee where the Deed is pleaded in bar, and the Plaintiff makes a title, 
by which he waves the bar,and alledgeth the Land to be in another Town, 
becauſe he would fay nothing elſe?, the afsiſe was awarded , and it was 
there ſaid, that when the Tenant waves his bar Pars. he uſed to take the 
alsiſe for the dammages, 1 A/7. p. 17. Aſs, 1$1, But other ſay, that the 
alsiſe ſhal be at large, ifhe-wave the bar and plead to the afsiſe &c.Yide 11 

Aſs. pla. 23. L Ir, 


74 


In an afiſe againſt the Husband and Wife, and T. the Wife pleads to 
the afiſe, the Husband rakes the whole, and voucheth the ſame T. who 
warrants and pleads a Record and fails, now the Wife may pray receipt, 
upon default of her Husband, for he is not out of the Court, but ſhall have 
challenge to the aſsiſe, and the afsiſe ſhall enquire whether he be a Diſſei- 
ſor, 16 E.3. Receipt 104. h 
:- 'The Tenant. pleads a Recovery > qa T. in Error, and that he entred 
upon the Plainciff rer-Tenant , without a Scire- fac. by which the afviſe 
was awarded in right ofthe damages, 28 A/s. p/a. LT. af}. 268. Vide Di- 
viſ. 28. 


——_ 


— 


——— A —————_—_ 


111. Where Aſſsſe ſhall twice be taken, and where a Mortdean- 
ceſter or Juris utrum ſhall be twice taker , and where not, 
pen L ands ſciſed into the Kings hands. 


Nan aſsiſe againſt two, the one pleads to the Aſsjſe the other that he is 

not Tenant, but to the King. This ſhall preſently be inquired of by 
the akiſe, if the Eſcheator be not preſent. But if the King cerrifie that he is 
ſeiſed, whether this be pending the Writ or before , the Court ſhall ſur- 
ceaſe, 38. Af]. p- 16. Ayde de Roy 91. Vide 30. Bookof Aſſiſe P. 5. and if 
this be found after Procedends, the aſsiſe ſhall again be awarded, 12 H. 6. 
fel. 1. And the afsiſe ſhall not ſtay, if the Eſcheator be preſent, nor ſhew 
the cauſe of the ſeiſure, 9 H. 7.fo/.10 vide 16 H.7. fol.12. An afsiſe by 
Amit. and \Neece, the Tenant who was Husband of the Mother,and Neece 
her Daughter pray aid of him as Tenant -by the Courteſie, and alledge 
that ſhe 1s within age &c. whereby the aſsiſe ſaid for the whole , becaule 
it ſhall not be taken by parcels. So where the Tenant pleads a feoffment 
of the Tenant by the Courteſie with warranty in bar for one moyety, and 
voucheth the Neece for the other moyety who is within age , the whole 
ſhall be ſtayed ca»/a dia 41 Ed.3. fol. 7. Counterplea of aid thereto ina 
Mortdtanceſtor, 49 Aſ.P 37. Vouch. 207. 

In a furs 4trum by three ſeverall ſummons,the Tenants were eſſoined, 
and after made detauir, and che Jury awarded againſt the one, and thc 
one ſummoned alone, and taken by Ns/; priue , and the whole held di 
continued, becauſe there was no mention in the Record of the reſt. But 
if the Record had mentioned rhe others and their ſeveral Pleas, theVerdit 
ſhould have been good, and he ſhould have recovered thereupon. For a 
Atortd. of f 1r:5 atrum may be well taken by parcels where there are ſc 
veral ſummons, and all meationed in the Record , 17 Ed. 3. Diſcent 49. 
otherivile 1t15 1n an aſsi(e, becauſe no ſummons, 

Mortd. againlt three by teveral ſummons, they all vouch, the Voucher 
of the on? is Counterpleaded, the fame ſhall notbetried by the afsiſe, be 
caul? it ſhall ngt be taken by parcels, and hereupon {cilin found , —_ 


Mie 
ſhall be inquiry further ofthe points of the Writ, 16 A. P. 3. and if the 
one Tenant vouch forraign , all the aſsiſe ſhall be adjourned , althongh 
there were ſeverall Precipes, and upon default of the others, the 2(iſe 
ſhall be awarded againſt them, bur not remanded to be taken , until the 
ifſue be ended between the Tenant and the Vouchee, and then all ſha!! 
he remanded, 17 Afſ- P. 9. 

In an aſsiſe againſt two, the one took upon him the whole, and pleaded 
in bar, the other prayed aid of the King : the Plaintif# faid chat he which 
pleaded in bar is Tenant &c. Now the afiſe ſhall inquire who is Tenanr, 
and if the other be found Tenanr, he ſhall have aid, and after a Proceden4s 
the afsiſe ſhall be again taken : and if ina Aforrd. the Tenant vouch , and 
this is Counterpleaded, the afsiſe ſhall be taken, and if the Counterplea be 
found for the Tenant , he ſhall have the Voucher. So upon aid counter- 
pleaded &c. And then for the Vouchee, or Prayer, the aſsiſe may be taken 
another time. So if the Vouchee vouch over , and it is Counterpleaded, 
M.rs £4.4. fol. Af.33. So where he which hath pleaded to an aſsife by 
Baliff, and pleads a fine in his proper perſon after 20 Aſſ. P. 6. Af. 215. 
and the aſsiſe ſhall not be taken upon any Ifſue after the choice of the 
Tenant,until the afsiſe have inquired who is Tenant, 35 Af.P.3. A.330» 
Vide 12 H.g fol.2. 

The cauſe of ſeiſure by the Eſcheator is not material, otherwiſe it is of a 
ſeiſure of him who hath a Commiſsion to inquire and ſeife, for his ſeifure 
without inquiry is void, 30 Af. P. 5. 

In an aſviſe againſt B. and C. BY. as tenant of one acre pleads no ſuch 
town, ©, as tenant of the reſt pleads jointenancy by Deed, the aſsiſe ſhall 
not be taken againſt PB, until he jointenant be warned whereby day ſhall 
be given to P. until &c. and then one afsiſe ſhall ſerve for all, H.19.E4.2. 
Alte 407. Aſſiſe P. 21. 22 Aſſ. P.6. and where the jointenarcy was 
pleaded to parcel, and the other maintained that he was tenant of the 
whole, the Aſiſe ſhall ſtay for the whole, 19 Ap. P. 14. 

In an afsiſe by two, the tenant pleads releaſe of the one, and that he is 
ready to hear the aſsiſe againſt the other, now all ſhall be adjourned , for 
the afsiſe ſhall not be taken of the moyery, 26.eAſ.P.19. 

The diſſeiſin was found, and damages aſſeſſed, and before Judgment the 
tenant cuts<down trees to the value of 20 1. and upon this alledged by the 
Plaintiff, the aſsiſe was cauſed come back, and found damages for this 
alſo , and Judgment given upon the whole, and good, Trin. 1 Ea. 3. fol. 
Damages, 116. Audita qutrela upon a Deteafance of 50 1. whereot he 
hath paid 201. and tendered the reſt at a day; Ifſue was upon payment al- 
ledged, and found for the Plaintiff, who prayed his damages, and proceſs 
made to the fame Jury to inquire of the damages &c. and no challenge 
admitted upon the matter , which was before the firſt inqueſt taken, 
P.22.Ed. 3. fol. Bar 283; 


L 2 I V. Ele@icn 
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I V. Eledionof the Tenant in an Ajſiſe, and how and when the 
Asſiſe ſpall inquire thereof, and where it is at the perill of the 


Plaintiffe. 


In an Asſiſe againſt two, the one as Tenant pleads in Barre, the other 
| fro no Tenant is named, the Plaintiffe makes Title at the Barre,and the 
other faith, that to the plea pleaded &c.and rhe Title found for the.plain- 
tiff, and that both are joynt-tenants. This finding of the jointenancy is 
void, becauſe the Plaintiffe ſhall not be compelled to chooſe his Tenant 
but where one of them takes upon him the whole, and pleads &e. and 
there if he have miſtaken his Tenant, the Writ abateth, and he ſhall be 
barred, but he is not compelled where the one pleads in Barre, and the 0- 
ther to the Aſiſe, per Littl. 33 H.6fel.35. aſſ.1g. bnt where the one 
pleads in Barre, and the other joyntenancy, and the Plaintiffe chooſe him 
who pleaded in Bar,and the other is found Tenant,now the Writ ſhall not 
abate, bur the Plaintiffe ſhall anſwer to the joyntenancy (the Reporter 
ſeemed of a contrary opinion) 44 E4.3f.23.afſ. 59 and where the one 
pleaded joyntenancy and the Plaintiff did chooſe T. for his Tenant, and it 
was found that neither of the two, bnt that one of another name was 
Tenant, and ſeiſin and diſſeiſin found, the Plaintiffe ſhall recover 42 Book 
of af. P.1 aſl. 345: 

In asfiſe againſt $.9. and R.S. as Tenant pleads a plea, Y.and R. plead 
as Tenants, without that that S. hath any thing, and plead ancient De- 
meſne, the Plaintiffe ſa;d chat he was ſeiſed untill diſſeiſed by them all to 
the uſe of x. who aliened to perſons unknown, and took the profits, and 
as to the Plea pleaded by x. and R, joynt-Tenants no Law &c. and upon 
demurrer it was holden that now #7. alone ſhall not have this Plea, and 
if two plead in Barre Joyntenancy, and the Plaintiffe faith, that they are 
ſeverall Tenants, they ſhall not plead a new Barre ſeverally : and if one 
of the Pernors profits be in fat, and another in Law, _ they plead fe- 
verally, the Plaintiff may ſay that the one is Pernorin Law, and anſwer 
ro his Plea, and not to the other, 21 H.6.f.57. aſ5.38. 

But where the Plaintiffe hath choſen him who pleaded to the Asfiſe by 
Bailiff for his Tenant, where the other pleads a Fine in Barre, the firſt in 
his proper perſon pleaded the ſame Fine in Barre, and held good, becauſe 
the Plantiffe had Jokes hin: Tenant, and ſo enabled &c. but becauſe it 
vas inthe Countrey, to take the Asfiſe of the Seiſin and Diſſeifin, he was 
vas ouſted of the Plea Sc. Dwere if error, 20 Asfiſe,P.6 Aſſ. 215. the 
ſame was adjudged accordingly by Finch, becauſe by taking the Asiſe he 

was forejudged of all Pleas, 48 Ed 3.f. 7. Aſ2.64. but note there, that 
the Asfiſe found him who pleaded to the Asfiſe Tenant and Seiſin and dil- 
ſeiſin &c. vide20 Ed.z. Asfiſe 123. t 

In an Asliſe againſt two, the one (who was Tenant made default, Fo 

other 


eAſviſe. 

other took upon him the Tenancy, and pleaded in Barre, and the Plain- 
tiffe did not maintain him which made the default Tenant to have the Aſ- 
fiſe upon his defaulr, but anſwered to the Plea of the other, and the Asfiſe 
was found for the Plaintiffe, and that he which made the default diſſeiſed 
him not, he being outed by the Plaintiffe ſhall not have an Asliſe, 
but upon ſuch recovery in a Precipe, he which made the default and is 
rx 4 being Tenaut ſhall have an asfiſe againſt him who recovered, and 
not taken at default, 21 H.6.f. 57. vide 50 Ea. 3.f. 13.4fs. Otherwiſe in 
the former Caſe, and that he ſhall have an asſife Divi/.12, 

And note, that in a Precipe againſt husband and wife and T.where T. 
departed in ſpite of the Court, now if the Husband and wife fuffer judge- 
ment to be given without _— the whole, although that they be Te- 
nants of the whole and are outed by the recovery, they ſhall not have an 
Asſiſe of the moyety, 46 Ea. 3.fel.afſ, 62,vide 12 Ed.g.fol.1.Diviſ.25. 

If the Tenant faid nothing, and the Diſſeiſor anſwer as Tenant, and 
the Diſſetſin found, the Tenant ſhall loſe his Land, per Priſor 33 H. 6, fol. 
40. and if the one plead nel. tort. as he which hath nothing, and the 
other plead in Barre, and it be found againſt the Plaintiffe, whereby he 
takes nothing, and after he which pleads to the Asfiſe and hath got poſlef- 
ſion, and the Plaintiffe bring an Asiſe againſt him, he ſhall nor plead this 
recovery againſt him, 4.30. Ed.2. A/ſs{e 398. 

In an asſiſe againſt /. and others, the others pleaded Jointenancy to 
part, and as to | ap reſt, as Tenants pleaded in Barre, and /. as Tenant 
alſo pleads in Barre, and the Plaintiffe chooſeth him Tenant, and maketh 
his Title by breach of a condition, &c. and Judgement was given, where 
the point in iſſue was inquired before us, who was the Tenant, it was er- 
ror : ſo if the Tenant plead, no Tenant named, and it be found that he 
is &c. if they inquire of the Diſſeiſors before who was the Tenant, it is 
error,P.11 H 4.fol.66. Asfiſe 48. 12 H.G.fol; 1. Andif he which is cho- 
ſen Tenant pleads a Record, and fail at the day, yet no judgement, bur 
another day ſhall be given to have it, becauſe it is meet to have firſt an 
inquiry who was Tenant, 35 Aſs. P.3. Aſs. 320. agrees upon adjourn- 
ment of the demurrer before the Tenancy be tryed, 35 Aſs. P. 2. where 
there ſhall be error, 12 H.6 fol.,1, 
| Inanasfiſe againſt $, and M4, S. pleads a recovery of the ſameLand 
in another Town, M. as Feoffee of S, pleadsthe fame Plea, the 'Plain- 
tiff withont chooſing the Tenant demurres, becauſe in another Town,and 
after adjournment he did chooſe Af. Fenant , without chat that &c. 
Schard|tked it well, becaufe the adjourment 1s before the ſame Juſtices, 
and in. the ſame plight as it was in the Countrey, and he held the Recove- 
ry nv Plea, P.22 E4.3.fol- A[.126, 

In an Asfiſe the Tenant pleaded a recovery againſt another ramed, & the 
Title Platntiff mean between the Title &the Recovery,! The Painiiff ſhew- 
eth how that the Tenant aliened to another peading his Asfile , without 

anſwering his Title be mcan, or to the right of 2c Tenancy,vid.Div x1. 


4 
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Ave. 

So if he againſt whom &+, had entred uponthe Land by his affent with- 
out Feoffment, 25 Aſc.P.1-4/s 230.and where the one pleads: jointe- 
nancy, the Plaintiff may well fay, that the other was Tenantat the 
day that the Writ was purchaſed, and if upon this enquiry the yjointe- 
nancy be found, it ſeems that the Writ ſhall abate, but it thall there abate, 
becauſe the deed of the jeintenancy was void, 26 A/s.P. 2: aſs. 233. 
But note, this was upon Ilue joyned between the parties, but if upon 
the choofing of the tenant the enquiry had been ex officio onely, it ſeem 
it ſhontd not abate, becauſe the tenant which was outed, pleaded Jointe- 
nancy , and not in Barre, 26 Aſ,P.2. but Pige tho the Caſe mi- 
Raken , for it ſhall not abate by the miſchoofhng of his tenant , bur by 
the finding of the jointenancy. 

The one pleaded joyntenancy, the Plaintiffe faid, that the other was 
tenant , without that &c. that ar the day of the Writ purchafed &c. And 
it was found that at the day of the Writ purchaſed, the other named'gave 
to-him that pleaded jointenancy jointly &c.and found the Seifin and diffe:- 
ſin whereby the Plaintiffe recovered, P. 18 Ed 3. Aſ.77. | 

In an Asſife of Rent, the Plaintiff ſhall chooſe his tenant 17 Ed. 3. A/. 
75. & vide there he choſe the mean his tenant. 

In an ——_—— F.and Af. the one ſaid,that he had nothing bur in 
reverſion, and that there was'no ſuch F. i» rervne natura. CM. pleaded 
- jointenancy, the Plaintiffe choſe him tenaht , and Seiſin and diſleiſin 
tound, by which he recovered without inquiring if there were ſuch F,&c, 
42 Ed 3.eA/.128. 

Note, if every one take upon himthe whole, and plead in Barre, and 
the Plaintiff chooſe one for his tenant , and che other is found tenant, 
the Writ ſhall abate, 44 Ea 3. f.23. Af.59.But it was heldotherwiſe there, 
if he which is not choſen plead jointenancy,and is found tenant. 

An Asliſe againſt two, the one pleads to the As{iſe, the other as tenant 
to the moyery pleads in Bar, and the Plaintiff chooſeth the other tenant, 
& he which pleaded tothe moyeryhad nothing which'might maintain thar 
he 15 tenant, and fo found, and the Seifin aud Diſſeiſin found, yet the 
Plaintiff ſhall be barred for ever by ſuch triall of che tenant , at the char- 
ges of the parties, which is not where every one pleads in Barre, and 
the Court ae officio will inquire who is tenant , and there it ſhall not a- 
bate,&c. 20 Aſ.P.4Aſs 214.26 Aſs.P.2. 

In an aſliſe againſt f.and A. ?. as Tenarx pleads to the Aſſiſe, A. pleads 
as ſole Tenant, a fine to him þy a ſtrahger, and alledgeth the title of the 
Plaintiff mean between the granc and execution. Now the Plaintiff prayed 
the Aſliſe , and ſome thought that the Court ſhould not inquire who is 
'Tenant, but where the Plaintiff had choſen his Tenant, and if he be Te- 
nant, he ſhal have this plea , and'if the Plaintiff miſtake the Tenant , his 
Writ ſhall abate , ſome gain-faid this: andifone plead to an aflife, as 
Tenaut, andthe Plaintiff admit ic, and after it is found that he is not 
renant Lat the Writ thail not abate &c.8 A. P.1. 8 Ed 3. fol. 1. , 
An 


Able 
And whereevery one pleads in Bar as Tenant of the whole, it is error to 


enquire of the iffue, before enquiry who is Tenant 11 H. 4. fol: 66. 12 H. 
6fol:1 ſupra. $ 
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V. When the Tenant (hall plead a fter the Aſſiſe awarded upon the 
Pleaof bis Baile, and what plea © where after the Ajſije awar - 
ded againſt him, and where in gexjon after the Plea tothe Aſo 
ſe 


Þ* an Aſliſe all pleaded to the Aſsiſe by Baytifts —which remains 

for the default of Jurors, and at the day the one appeareth and pleads a 
releaſe with Warranty, and recovers, yet itwas ſaid, that the Statute did 
not help him, Fur a in Certificate after the Verdict againſt him, H.11 Ed.z. 
Aſ:85.12 Ed:3.Af: 116; 12 4 P:,37. 8 Aſ: Þ* 18.8 8 Ed: 3. fol: 39, 
wherto agreeth Divs/e 3 5. | | 

But where an Asfiſe is awarded upon the plea of the Bayliff, and fome 
arenow ſworn he ſhall nor plead a Releaſe in his own perſon, 29 eAſ]: 
P:18 Aſ:182. Vide the Tenant pleaded a Releaſe made after Verdict at 
the day-of Adjournment upon the Verdi, In like manner he ſhall plead 
the entry of the Plaintiffafter the Verdi&, but he fhall nor plead aRe- 
leaſe after 5/3 prons,21 4:3. fol:23. Af: 105: 

An Asfiſe againſt Infants, who ſeverally as Tenants of parcell plead to 
the Asliſe by their Bayliff, and the Aſsiſe awarded, and after they vouched 
R. by Leaſe for life, and he could not change, becauſe it is no plea wherof 
certificate wall lye, 8 Ed. 3:fe{:39 8 Af: F: 18, And an Infant was not re- 
ceived to plead diſcent after Afsiſe awatged upon rhe Plea of his Baylitf, 
and certain of the Afſiſe fworn 3 «A: P.11, Af.187.P. 3.Ed. 3. Age 68. 

Vide Divi/. 1 B, and the 4 (\, where he which plead toan Afiſe by his 
Bayliff, and after the Afsiſe awarded, was choſen Tenant, he could not 
plead in Bar,20. Aſ.P 6, 

AnAlstſe of the forth part of the Uſhery of the Common Pleas Bench, 
upon att inſufficient Bar pleaded; the Afiſe was awarded, the Plaintiff 
| ſhewed the Deed of the Office ro the Court,the Tenant itall not have view 

therof after the Aſiſe awarded,” Ed: 3:fol.57.Af.135.7 Af, P12. 

Alter Alviſe awarded which remained for. want ot Jurors, che Tenant 
pleaded that the Demandant had entred into part hanging the Wrir, and 
leaſed it to us for years, and itwas good, becauſe it was co the Writ : and 
if che Tenant alien to the Plaintiff upon condition, that if the Tenant do 
not, +. that all ſhall be vojd, and he do it not, bur the Plaintiff conti- 
nues ſerfed, rhe Writ is abated, M10 E4.3 fol.5. Aſſ-163 ſo he thall plead 


Par plea comes after the laſt continuance after the alsi!e awarded, 1o A/. 


V I. Pleas 
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V I. Pleas for the Tenant of Land in an Aſiſe of Common , Co- 
rody Ec. and where the Pernor of the Profits is not named, 
and where all the Tenants are not named. 


Þ* an Aſsiſe of Rent, the tenant of the Land pleaded owt of bu fee , and 
upon title made by recovery by confeſsion of the Anceſtor in Dower, 
the Anceſtor had it not but in taile , and we are in by diſcent , and faith, 
they were never married &c. and that certified againſt him , he could not 
haveanother Plea, although he were within age, 28. Af. P. 53, Aſſ. 274. 
Note that owt of 415 fee is no plea, if he ſhew not in fat that he is te 
nant per Pri/ot,32 H.6. fol.20. 

Upon ox of has fee pleaded,and title made by grant de mammerie recipien- 
do by the hands of T. and C. One ofthe Defendants ſaid , that the parcel 
whereof he is ſeiſed, the Grantor held in Demeſne at the time of the grant; 
and the other ſaid , that the Land whereof he is ſeiſed was charged but 
with 45. at the time &c, how the Grant ſhall enure: YVide Grant 7 Ed. 3. 
fel.g. A/lſe 132. 

An afsiſe of Rent, and made title by Grant to the Husband and Wife of 
8 |. for their lives, and if ſhe ſurvived him, that ſhe ſhould have 40s. now 
the Wite ſurvived, and brought an aſsiſe of the 8 1. and well, but the te- 
nant being a ſtranger to the Grant, may well ſay, That at another time ſhe 
brought a Writ and demanded 40s. only , 8 Ed 3. fol. 23. Af. 143. and 
yet the other was depending. Vide feeffment. Divi/. 3 4. 

An aſsiſe of twenty pence Rent, and three acres of Meadow, the tenant 
faith, that this iſſueth out of the Meadow, and three acres of Land whereot 
T. holdeth two acres, and T. holdeth one acre not named, and a good 
plea. And it was found that R. held the Land and Meadow of the Plaintiff, 
and aliened the Land to divers perſons to hold of him, before the Statute, 
and after the Statute aliened the Meadow to the tenant, to hold of the 
Chief Lord. Now befote the alienation of the Meadow the aſl. had lain 

ainſt R. without naming the others &c. But now the tenant holdeth bur 
parcel, and ſhall not abridge the Plaint, nor apportion the Rent in ab- 
ſence of the other tenants &c. Af. 4. Ed. 3. fol. 47. A(.165. 3 Ed. 3. A(l. 

175. 
it the Maintiff himſelfe be ſeiſed of parcel of the Land, whereof &c. and 
the tenant of another parcel, anda ſtranger not named. of another parcel, 
the whole ſhall abate, for he ſhall not abridge againſt him that is not na- 
med, but he may well abridge for the parcel of which himſelfe is ſeiſed; 
but rote, that the tenant which pleaderh this muſt ſer down that he 1s 
tenant of right, and that he holds not the whole of the Plaintiff as of hin 
ſelfe , for js jc, the afliſe lieth without naming the others, 3 Af. P. 18. 


. 188.4 Af. P.F5, Inlike manner the tenant which! pleaderh = 
ought 
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ought to tender his rent for his portion, and if the Plaintiff hath been ſei 
ſed of the whole Rent by the hands of the tenant , yet he ſhall plead this 
matter, 3 Ed.3. fol. 21. Aſſ.173. 3. eAf[ſ- P. 18. 

Lord and tenant before the Stat. the tenant enfeoffs divers of the parcels 
to hold of himſelfe, and others of another parcel to hold ofthe Lord, now 
the Lord ſhall not diſtrain the laſt Feoffees, nor have the aſliſe againſt them 
without naming the others , and the tenant, bur before the laſt Feoffmenc 
the aſciſe did ie againſt the tenantalone, as tenant of parcel, and hin - 
ſelf at the reſt, 4 A. P. 6 Rent granted of one Oxe-gang of Land ,” and 
if this be aliened, or recovered, ſo that the Rent be ſtayed that he ſhall 
diſtrain in the Mannor of B. and the Oxe-gang is ſold , yer he ſhall not 
have an afliſe without alſo putting the Oxe-gang of Land in view, 1 Ed.3, 
fol.21. Aſſ.109. 1 Aſ.P.10. Grant divi/. 4. &c. 

It is no plea to ſay that he holds as Guardian &c. for the Guardian ſhal 
hold it charged, 3 E4.3.Gnardes Divi/. 29. tenant ſaid, that he had no= 
thing bur by leaſe ofthe King of temporalties whereof &c. had aid , and 
after Procedendo, he excepted againſt the deed bearing date beyond the 
Seas, 27 AſeP. 43. Aſſe2. 155: 

The Tenant may well ſay,that the Eſcheator had ſeiſed the Rent for the 
King by office, or without Office. Iudgement if the King being not con- 
ſulted, &c.So that the King reciting the Grant of the Land , and the Rent 
reſerved ratifie it &c. Or that another is Tenant of parcel not named. 
Or where the Rent is ſuppoſed to iſſue out of the Mannor of T. and Hun- 
dred. The Tenant may fay that there are four Towns within the Hundred 
not named. Judgement &c. -But it ſeems it ſhall be no Plea, becauſe a 
hundred ſhall not be put in view, 3o Aſ*P.5. 

It a ſtanger take Rent by coertion of diftreſs, yet the aſliſe lieth againft 
the Tenant alone , without naming the Pernor. 30 «Af. Þ. 5. Af. 267- 
Vide 33. Ed. 3. Aſſiſe 456. in an alſliſe againſt the Pernor alone reſcous 
was made by the Tenant and another. 

An afſfiſe of ten pound Rent, all the Land is put in view, the Tenant 
who pleads ont of his Fee in general, ſhall not afterwards ſay , that heis 
renant but to parcel, for he might have alledged that at firſt , and have 
pleaced over ont of hs fee, but < Plaintiff admitred the plea, by which the 
tenant ſhewed , that the Pjaintiff hath recovered parcel of the Land &c. 
for the which cauſe the Rent was apportioned, 30 Aſ.P.12. 4. 300. and 
how it ſhall be apportioned. vide Avewry Divif. 35. 

And the Tenant may fay that the Plaintiff hath purchaſed part of the 
Land whereof &c. or that part is deſcended unto him, 34. Aſ.. P. 15. Af. 
318. vide Avowry Diviſ.35.36. 

Ita Stranger hath recovered parcel of the Land, whereof an aſſiſe brought 
for the Rent abated, becauſe he named nor the Recoverer, 8 £4. 2. 1t. Ca. 
Aſſi/e 392. An afsiſe of a Rent charge, not naming all the ter-tenants ſhall 
abate, unleſs that he namea Pernoy of the Profits tor the whole. But for a 
Rent ſervice, it is ſufficient to name the meſne for all, 33 Ed.3. Aſſ. 456. 

M Bur 
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F , 
Maſe. 

Bit i na Scire far. againſt T.of 20 8.rent asTer-tenant a Deforceor,where 
ten ſhillings-1s a Rent Charge iſſuing out-of his Land, and thereft 1sRent 
ſervice whereof he is meſne, the Writ ſhall abate forthe reſt , forthe 
Writ ought to ſuppoſe him tenant thereof, 31 Ed. 3. Wrir.331. 

In a Formedon of rent, to fay that a ſtranger is ſeiſed of parcell of the 
Land whereof &c. goeth to this ation, CM. 17 Ed.3. Writ 353. 

In an afliſe where ("#iinvira was brought of Land and Rent,the Tenant 
by receipt being party to the Writ, as to parcel of theRent, ſaid, that the 
Rent iſſueth our of the Land demanded &c. and this was a good plea to 
the Writ, and to another parcel ſaid, that B. was ſciſed of the Land, and 
leaſed it unto ). for life, rendring the Rent and died; his heireleaſed it for 
life ro another, rendring a Rent, and granted to us the reverſion, and /. 
the firſt Leſſee 1s dead, and this was the rent for which the Attion 1s 
brought, which B. granted to the Plaintiff, this is a good plea, forwhich 
cauſe rhe Plaintiff{aid , that Þ. was ſeiſed of the Rent'in tee, and ir appea- 
red by the plea of the Defendant, that he is not tenent of the Land, nor of 
the Rent demanded, 12 £4.3 mrit;257. vide Divif. 7. 

In an aſsiſe of Common appurtenancy , the Tenant ſaid that he is Lord, 
and one T.. was Tenant of the Free-hold ro which the Common appurte- 
nancy is claimed, and we incloſed againſt 7, who aliened ro the Plaintiff, 
and ſcemeth a good bar, 4 E4.3. Af. 179 and hereit ſhall be a good plea, 
that another is tenant of parcel of the Land not named &c, ib;zews. 


ro © 


V II. Pleas for the Permor of the Rent or Tenant, ec, and who is 
Pernor, and where the Ter-tenant ought to be named, and 
where mot. 


N a Writ of entry of Rent in the Pey, the Pernor may well ſay that the 
Land out of which &c. is ancient Demeſne, 4. 4 E4.3. fol. 53. Anc. Dc 
weſne 19 
In a Formedoy, it ſeems that the Pernor of the Profits ſhall not fay, that 
another is tenant of part of the Land, of which &c. not named , but the 
ter-tenant ſhall have the Plea, andit ſeemeth no plea for Rent ſervice. / ide 
Divi/, B.G, But it ſeems no Plea, that he holds not ofhim, for this is to be 
ſeen by the Alienation ofthe tenant in taile , and yet the iſſue ought to 
recover.And the Writ lieth againſt the meſnealone,who is not ter-tenant, 
nor the Pernor, but ſhall abate, if he be not meſne of the whole, 19. E4.3. 
Brief.468. M.33.Ed.z. Writ 921. and Vide that owt of has fee is no plea in 
a Formedon of Rent, becauſe this is true , yet the Lord ſhall fallifie a rec- 
very againſt tenant in taile, 44 -Ea,z. fol.tg. 
Nor-tenure of part of the Land out of which the Rent charge or Rent 
ſock &c. goeth to the whole, the Writ being pleaded by him who is - 
poſe: 


Aſgfe; 8 


Dd w$ | 

poſed to hold the Rent n 2 Scere fagias of it. So heis ſuppoſed Pernor of 
che Profits. But he ſhall ſet forththat he is not. Pernor but tenant of part, 
and it behooves him to ſay m fact, that it is not a rent-ſervice, unleſs it do 
appear by the Writ, and tine which names.not any ſervice &c. were. 
that ifhe be not meſne of the whole, or Tenant of the whole Rent ſervice, 
where there is no meſne, the writ ſhall abate, aſwell as ofa Rent charge, 
M33 Ed.3. Writ g21. and becauſe the Tenant do not ſer forth what Rent 
itis, 19 Ed.3. Writ 468. 

And it is no plea for the Pernor of the Profit of a Rent ſcharge in an 
Aſſiſe to ſay that another 1s tenant to a parcel ofthe Land : alſo although 
he be tenant of the Land, and it be found by yerdi&, not upon the Plea of 
the Party, that a ſtranger is tenant of part', this ſhall not abate the Writ, 
22 H.6 fol.23.af(ſ. 11. 

And if one diſtrainto my nſe, and I agree and take the renr, Iam the 
Pernor, 6.R.2. Aﬀ.71. 

Inan afliſc of Rent againſt the Pernor of the profits and Tenant, the 
Pernor ſhall not plead releaſe of the Rent, but may well plead a Releafe of 
all ations, 24.8 H.s. fol. [ncambent I5. 

Byjas (aid, If I grant my rent to T. and afterwards bring an Aſliſe a- 
oainft re Tenant, and againſt T. as Pernor of the Profits, and T. will not 
plead the grant, now the ter-tenant ſhall plead it, which Keble utterly de- 
nied, and ſaid that the Tenant ſhall not plead any plea, the Pernor being 
named in the Writ, 2 H.7 fo/.14. But if the Afliſe be brought againſt the 
Tenant alone, he ſhall plead any plea , and ſhall compel! rhe Plaintiff ro 
make his title, 5 H.7. fo/.3 4. But where the Pernor pleads in bar, or to the 
afliſe, the tenant ſhall not plead yn bar by releaſe or other matter. To 
Keble agreeth Pigor, and it ſeems it is becauſe he is not named as Tenant, 
but as a Diſſeiſor, 31 Aſ.P.31.4ſ.308 

In a Writ of entry ofa Rent the Pernox of the profits ſhall not plead 
ont of has fee, 18. Ed.2. Entry 73.50 neither in a Mortd. of a Rent, 12 E4. 
3- Hors ae ſox fee 30.21. 32.H.6, fol.20. Agreed by Priſet,betauſe he ſhall 
not compell me to make title,9 Ed. 4.11. | 

In analſliſe of Rent it was found, that one not named took the Rent to 
the nſe of the Defendant, and that he agreed , wherefore he was held a 
ſufficient Tenant and Diſleiſor , M. 6. Ric. 2. Aſſ. 71. Vide $ £4. 3. fol. 
Mrans de faits 15, If there be a Pernor not named, in that caſe the Writ 
ſhall abate, 33 Ed.z. Aſſ. 456. but he needs not name the ter-tenant. 54s 
1H.8.f0l.4. 

[f the ſervice of the Meſne be arrear, and a ter-tenant make reſcous, the 
alliſe lieth againſt the meſne alone as tenant , but it is neceſſary to name 
the other as Diſſeiſor. 17 Z4.3. fol.46. Aſ.75. 33 Ed.3.Af.456. 19 Ed, 
3. Brief 404. For the meſne is the tenant, and the ter-tenanc ſhall not be 
named but as Diſſeiſor , becauſe the meſne had not made the Diſleiſin, 
F y eFſ. P. 31. Af. 308. Fide Divil, 6, C. 3. Afiſe, & 8 Ed. 3. 
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Aſdfe. 
It is ſaid, that if the meſne alien his ſervices, and take them back again 


to him and his Wife, and the Lord diftrain &c. in an aſliſe the Wite ſhall 
be named, bur if he alien the rent, reſerving the ſervices,and after take the 


ſame again to him and his Wife , now in an aſliſe by the Lord the Wife 


ſhall not be named. 31 eAſ.. P.31r. 


Lord and Tenant by 11 s. Rent, the Tenantaliens to 7. who payes to 
the Lord 9s. and after makes reſcous for the 2 s, Now the Lord ſhall not 2 
have an aſsiſe of the 2 s. without naming the ancient Tenant!, becauſe he 7 
is not ſeiſed of the 2 s. by the hands of 7. Qwuere8 Ed. 2. Aſſ. 387, and © 


there it is ſaid, that he ſhall have an aſiſe of the whole Rent , not of the 
2 S. if he hath cauſe of ation. Vide Divs/.8.1 2.E4.4. 

In Nuſance you ſhall not name the Land of the Tenant to whom , as you 
ſhall.in an afsiſe, but Nuſance not without naming the Tenant of the Land, 
in which, and him that made it, but not againſt the Feoffee, TH, 18, Ed. 2. 
Aſl-374- 

HM for taking profit'in another mans ground , ſhall not be main. 
tained againſt the ter-tenant, without ſhewing him the Deed. But where 
it is againſt a Pernor of the profits, it ſufficeth to ſhew it to the Court, and 
the party ſhall not have Oyer thereof, if the Plaintiff confeſs not himlſeltc 
privy to the deed, H.8 Ea.3.fol.16. 


Err C—__c_ — 


V I 11. Where ſeiſin of one thing (hall be ſeiſen of another, to har: 
an Ajſiſe thereof , and of what ſeiſn the aſſiſe lieth, 


A Grantor of a Rent dieth before attorneyment, ſeiſin had after- 
wards is not ſufficient to have an aſsiſe. Bur if an Abbot diſſeiſed of 
his Rent dieth , and reſcous be made to the ſucceſſor that would diftrain, 
he ſhall have an aſsiſe, 3 Af. P. 5. Aſ.183. M4.32.H 6. fol.6 49 Ed.; 


fol.14. 


But Hill held the Judgment erroneous, where the Warden of an Ho!- 
pitall recovered upon a Reſcous to him made, where the predeceſſor w: 


not ſeiſed, M15.Ed 3.eAf. 93, 


The Heir ſhall never have an Asſiſe of the Seifin of his father, 5b;dev, 
but all the books are with the Succeſſor, where the Predeceſſor was ſetſcd, 
and the Seiſtn continued untill the reſcous, and the Title not diſcontinue! 
in the houſe by his death, 29 A/s.P.59. A[s.291. and there the ſucceſſo: 
ſhall recover the atrears due in the lf of his predeceſſor, whereto aprect) 
34 A/ .P.3.Aſiiſe 314. otherwiſe it is if the predeceſſor were not ſeiſcd 
in deed, 26 Aſs.P.z. 

w Poſles{ion of the Guardian is ſufficient for the Heir to maintain an A 
fiſe or Treſpaſſe upon the Statute of 5.R.2. upon the taking away of the 
ward, 2 E4d.4.f.5, So of the poſſelsion of a Termor, sbidem & c. Br 
Colour 47 acc, 
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eAſciſe. 

If the father enfeoff his eldeft ſonne within age, and after entretlr as 

uardian of the Infant to his uſe, and after enfeoffeth a ſtranger, this is 

ſufficient ſeiſin for the Infant to have an Asſife againſt the Feoffee, but 

\ot if the father claimed at firſt to his own uſe, 8 Ed 3.fel. 63 af.149. 
d aff. P.15.4ſſ. 107-& vide 16 aſ.P.9, | 

ntee of Common being ſciſed, grants it over to T. who regrants it 

him before any ſeifin had by putting in his beaſts, yer the grantor be- 

g outed, now he ſhall have an Asiſe upon this regrant, 36 4/7.P.3. 

emmoen 20. and the grantee of the Common being diſturbed ſhall have 

n Asſiſe without taking any other Seifin, 4 E4.2.4/5.452. | 

If husband and wife be joint-tenants of a Corodie, the hnsband releq- 
eth and dyeth, the wife demands it, and is denied, ſhe ſhall have an Af- 
iſe, for C#i in vita lieth not, 2 E4.2. (ni in vita 18, vide 17.eAſs.P. 2. 
yhere the wife had an Aſliſe of the poſſeſſion of her husband, withour 
dther Seiſin before, or after Coverture, 24.4. Ed 4.f.32. and the ſame 

iſe of Corodie agreed againſt H.6 R,2. Cs in vita 25, 

Tenant for life attorns to a/pgrantee of the Reverſton, and dieth, the 
prantor enters, and enfeoffs one ?. but the grantee comes upon the Live- 
ry, and becauſe he could not by the doore, he entred by the window, 
and being half in, half out, he was drawn forth, this was a ſufficient Sei- 
ſin to maintain the Aſſiſe, CM.8.E.3. Dwres 17, but Seilin for half a day 
after the death of the Tenant for life, was ſaid to be no Seilin, 12 H.3. 
Aſſiſe 428. See, the putttng his Plow upon the Land, and removing of it 
adjudged no Sefin to have an Aſliſe, 12 H.3. Aſ5.429. 

Attorneyment to a grantee of a Seigniorie before the day of payment, is 
ſufficient Seifin to have an Aſliſe of the whole, 34 H.6 f.46. Aſ.1or. 
vide Avowrie Diviſ.g. 5 Ed. 4 f.2. 

TheLord who hath been ſeiſed of twelve pence of the two Shillings of 
Rent, ſhall have a good aſliſe of the whole,12 £4.4.fel.7.eAſs. 31.8 £d 
3.fel.12.Aſſ.141. Andif there be Lord Mzſne and Tenant, the Tenant 
within age alieneth part to T. who payes part of the Reat to the Lord 
Paramount, this 1s a ſufficent Seiſin for him to have an Aſliſe againſt rhe 
Meſne for the whole 8 Ed.3.fol.5 3.a/5.147.29 lib, Aſſiſe.pa. 59. vide 8 £d, 
2. Aſr.387' Dwviſ.7.F. Heydon ſaid, that the Seifin of the Rent of one 
Termor doth not ſuffice for another, 5 Ed. 4. fol.2.vide 22 H. 6.1, 
Aſſiſe 10. | 

Seifin of Common of anothers beafts manuring my Land is good to have 
an Ailiſe, be the Common in grofſe or appendant, fo the putting but of 
anothers beaſts onely to take Seiſin, and I drive them out preſently,45 Ed. 
3.fol.25-Aſ.61.22 Aſs.P. Aſſiſe 228. Seifin of Land, to which &c. is 
lufficient to have an Aſſiſe of Common &c..1 5 Ed.z. aſſiſe 937. 

By recovery of Rent, where another had the profir, a man ſhalf be 
adjudged in poſſeſſion without ſuing Execution, and if the Sheriff pur 
tim in noſſeſſion by a Cled, this is ſufficient to have an Alliſe, 45 Ed.zF. 
25-31 Ead.z warr. of (hres 22.22 aſs, P.228.15 Ed.3-f. gt. So upon 


any 


-Aaſe 
any poſſeſſion;given by the Sheriffe, ſo if the. Sheriffe.put him in poſſeſſi- 
on to whom the Rent is rendred by Fine, this is ſufficient to have. an A( 
ſiſe 5 Ed.3. Fine 96. 31E4.3.aſ.444. vide 37 H.6.f.35. (.36. vide avowr) 
Divs/.9. 

One cannot diftrein the ſame beaſt by which is put in Execution th: 
fametime, 40 Ea.z fol22. 

The Lord grants his Rent upen condition, the Tenant attorns accor- 
dingly, the grantee refuſeth to perform the Condition, the Tenant atfter- 
wards payes the Rent 'to the Grantee, .the Grantor diſtreins, the Tenant 
makes reſcous, and he brings an Athiſe without naming the: grantee, 
Duzre 15 Ed. 3.afſ.95. 

A woman ſeiſed of Rent takes a Husband who diftrains, and upon re{- 
cous they have an Aſfiſe, and the Writ diſſeiſpuit eos, but it the re! 
ſcous had been before the marriage the alt ſhould have been Diſesſ6v: 
eam , 8 Ed f.12:af.141.3 All. P.5 Aſſ.183.vide15 Ed.4 0.18.7 H.7. ji 
2.1 Ed.;.fol. 

If the =_ be ſeiſed of Land after the death of my Leſſee: for life, ſuj- 
poſing that he held of him in Fee, 'and before the owtre /eauain ſued torti 
I enter and amouſted by a ſtranger, by this e#ſtre, I ſhall. not. have an 
Aﬀliſe, Bare: but if the Entry was after the ewſtre /e main awarded, 
and before the Eſcheator had taken it our of the Kings hands in the Cour- 
trey &c.It ſeems I ſhallhave an Aſſiſe, for it isas a licence to enter t9 
him who hath Right, 10 E4.3.fol.2. Aſs. 156. 10 Af. Þ.2. 

Seilin by the hands of him againſt whom the Precspe lyeth, is. ſuffici- 
ent to have an Aſliſe of the Rent, and Seiſin by the hands of the Guard: 
an, 'or 'termer vis ſufficient to the. purchaſer, 8. Aſs. ÞP, 14. Asfiſe 191.8 
H.6. 

The Son leaſeth Land to his Father for life, and other Land to his f:- 
ther and mother for their lives, and goes beyond the Seas, the father 
liens all in Fee, the ſiſter enters upon the forfeiture to the uſe of the ſon, 
if he be alive, if not, to her own uſe, - and upon outing him the ſan being 
returned, he ſhall have a good Afliſe, 11 eA/.P.11.Asrþ/e 196. 

If one parcener enter claiming to himſelf alone, this is a good Sc- 
ſin for himſelf to have an Aiſiſe of the whole, 26 Al. Þ. 2.Afliſe 23: 
But generall entry of the one as Heir givesSeiſin to all at their Election. 
but they may have a nwper ob1it againſt Fm who enters, {0 their poſſellion 
for their advantage &#c.29 Af.7.12. 

Wherethe one Parcener hath the other in Ward, and- claims the Rent 
to her {elf alone, ſhe being outed ſhall not have an Asſiſe without naming 
the other, 36 AM.P.1.AM. 325 

Where one parcener claims for all, enters upon the diſcontinuee, and 
being outed, ſhe alone recovers againſt him in Asſiſe, the others may we! 
enter with her, 21 Aſſ.P.19. Aſſ.106. 

Yet in {tis Caſe the Diſconcinuee ought to bring his - Asfiſe againſt he! 

who centred alone, for the wrongtull entry doth not give the others poſſe 
tion, 27 Afl.p.68.31 Aﬀſl.p.33. And 


E 
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And if one Heir in Gavel-kind enter generally , and they are vouched, 
the demandant may. well counterplead, that he which entred had nothang 
in the Landdiſcended, 43 E4 3. fol. 19. and therefore if the Heir of him 
which entred not be to demand his part, he ſhall nor ſay, 20: in/imml te- 

«it of his part, 43 Ed.3. fol.16.fol.27. 19 Hen.6 fol.45. 

Seiſin of Fealty is not ſufficient to take an aſsiſe of Rent, 20 H. 3- VideC.4.p47, 
Aſ.43 3. in bevils Caſe, 

Bur ſeiſin of a Roſe reſerved the firſt two years upon. a Leaſe for life, is 
(ufficient to have an aſsiſe of Rent due afterwards, 4.1 5.£4, 3. E xecntion 
63. 5.Ed.4. fol. 2. 
| Upon an Elegit the Sheriff makes livery to the Attorney ofthe Plaintiff, 

- BY but the Defendant will not! go out, whereupon the Attorney deparrterh - 
not, and uponthis ſeiſua the Plaintiff ſhall have an Aſiſe without taking 
the profits. 

And if a man recover in a Precipe, CMeortd, will lie againſt the 
Abator , but in the former caſe the Plaintiffe cannot enter withour 
Livery of the Sheriff upon pain ofan Af. 2 Ed. 2 Exeenticn 119.) Anda 
Leaſe-of a Woman who recovers in Dower before execution indeed , al- 
though he upon the Land in preſence of the Sheriff , who cometh to make 
ir, is held void, and.ſeilin of the rent reſerved. is not ſufficient to havean 
' WW alviſe. Pigor. Dnere. 'It ſeemes ſufficient, + 45 Ed. 3. fol. 6. Scire 
WT xc. 92. 

s The Heir in ward to the King ſhall nothave an aſsiſe againſt him who 
abated upon the King, for his free-hold continues to him, 8 H.4. fol. Tra: 
;. We +r/. 7.4. Bur if the King put me out; wrongfully , and enfeofferh a ſtran- 
cer, I ſhall have anafsiſeagainſt him, 18 H.6.fo/.12. 7 Ed 4, fol. 17, But 
it the Difſeiſor enfeoff the King.and a ſtranger , now a Writ of Entry in 
the Peſt lieth againſt the ſtranger, per Fitzh.fol.19, 

P A man ſhall recover againſt the Heir in ward after the office fornd for 
—, King,, where the aſsiſe was pending before the office, 2 Hem. 6. 
fol. G. 

Seifin of many ſervices which ought not to be paid , ſhall not bind the 
Tenant 1n afsiie, nor in a Ceſſevit, P.12 Ed. 4. fd. 7.3 Ed.z. fol. 21. 
Aſſiſe 173. 22 eAſ.P 68. eAſiſe 226. And for this if the Grantee of 
tte Lord bave feilin of more ſervices , the Tenant ſhall eſtopp him in an 
alsife by the Deed of his Grantor in reciting the certainty , 28 1b. Aſ. 
P. 33. A/ſpſe 290. 

ifthe Lord diſſeiſe the Tenant who re-enters,the Lord diſturbed of the 
is Kent afterwards, he ſhall have afsiſe of the ſeiſin had before the diſſeiſin, 
| 9 Ed.3.fol.B. Af. 153. vide Diviſ,18. 


T 


I X, Where 


Aſiiſe. 


I X. Where the circumſtances ſhall be inquired in Aſſiſe, and 
where in another Aion, as well of Plees 10 the Writ, as in 
barr , 'and where for one Plaintiff or Tenant, aud not for 
all, 


Na Writ of entry in nature of an aſsiſe by an Infant,where the war- 
_—_ of the Anceſtor was pleaded in bar, the circumſtancas are not in- 

uired, as neither where a fine is pleaded in bar of an aſsiſe, So of a 
gn releaſe, if not ſuch as go with the Land, as ifhe were ſeiſed at 
the time of the Releaſe, 12 E4-4.fol.17.Age 18. And upon a forraign re- 
leaſe pleaded, it is held error to inquire by aſsiſe of the circumſtances, it 
it be not adjourned to the County where the releaſe was made, 21 A4(' 
P.8, Error 79. Vide Divs/.1. Ca. 9. 

Bur in an afsiſe by an Infant, where the Deed of the Anceſtor was plea- 
ded, it is meet to inquire of all circumſtances, as non-age, impriſonment, 
or where otherwiſe , it ſeemed by Therp, that matter found againſt him 
ſhall not be allowed, 16 £4. 3. Ds/. 6. Andit iserror , where one hath 
another title not inquired, where the bar is pleaded againſt him, bur if the 
Tenant plead to the afsiſe,& the matter is found againſt the Infahr,as that 
his Anceſtor diſſeiſed the tenant who made continual claim &c.now it is gt 
their diſcretion whether they will inquire over for the Infant, 12 H.4.fol. 
20. Aſſiſe 50. 37.4([.p.5. vide 7 Ed.z. fol. Aſſiſe 139. 

A darrein preſentment brought by an infant , where the deed of his 
Anceſtor was pleaded, he was not put to anſwer it , but ex «ſen/# they 
preſented ſalvo jure petents cum ad atatem pervenerit © c. 1.4. H.;.Dar- 
rein preſentment 22. 

A Mortdanceftor brought by two Infants and a woman , the Vouchee 
ſaid, that they had an elder brother who abjured and overlived his Father, 
and were at iſſue upon the ſurvivor, and to the iſſue of the Wife and 
Infants , they ſay, that he hath his Record of abjuration. - But it ſeems 
alchough that he hath this at the day, yet the aſsiſe ſhall be taken for the 
Infants 2were. Bur after the Vouchee made default , and yet the Plain- 
tiff had not the aſiſe in right of damages, bur at large (Vide Records Di- 
v4/.3, But if the aſsiſe cannot be agreed whether they be next Heire, this 
ſhall not hurt , becauſe of this confeſsion by the Record pleaded , for 
which he recovered, 29. Aſſ.p. 11.fortd. 18. 4 H.6. fol.23. 

Fl an Infant faile of the Recqrd, yet the aſsiſe ſhall be at large, 33 E4.3. 
A}j-367. 

Where many do loſe by default in an aſsiſe, the one ſyeth a Certificate 
on the releaſe of the Anceſtor,and the Plaintiff in the aſsiſe being warned, 
comes not, and the Jury directed at large to inquire whether it were the 
Deed ofthe Anceſtor, and whether the Plaintih be his next Heire , whe- 
ther the Deed were by Dares , or by non ſane memorie , and whether the 


Tenant 


Tenant were ſeiſed at the time, and whether the Plaintiff hath ticle after- 
wards &c. ahdevery circumſtance which the Plaintiff in afsiſe may plead, 
26. Aſ].pla.5. Certyff.7- 

Devon ſaid, upon a Fine pleaded againſt an Infant,the Juftices inqui- 
red of his Title, and if the Jurors give him Title, the Aſliſe ſhall be 
raken in the point &c. bur if they know nothing of his Title che Plea 
ſtayes, and ir isno Title that the Anceſhangllied ſeiſed after the Fine, nor 
that he was ſeiſed and diſſeiſed generall erwiſe it is of a diſcent al 
ledged ina Mort. d"aunceftor, 2 nod non eſt lex, Hill 19 Ed.2. Arfiſe 410. 
vide ſupra Din s/-1:cap.1o. 

In an Asſiſe againſt an Infant, who pleaded a Barte, and it was found 
againſt him, it ſhall not be inquired what other Right he hath for the 
wrong ſuppoſed : Ir ſeemeth that this is where he ſhall anſwer to the 
Title of the Plaintiffe and plead in Barre, for otherwiſe upon a Colla- 
terall Barre pleaded, as warranty, &s. it ſhall be inqured over for him, 
12 H.4:fel.20. 22 Aſi.50 37 Afſ.P.5. A: fiſe 328: 

But where he pleads warranty in Barre, and it be adjourned for diffi- 
culty, whether it ſhall be a Barre in the Caſe, and at the day he will vary, 
as that he which releaſed, he alledgeth as of Tenant for life, with mean 
remainder in Fee, when he had the Feein poſſesſion, and he could not 
vary, but the Asfiſe ſhall be taken and ſhall inquire of this, becauſehe 
was an infant, P.44 Ed.3 fel.10 AJ 56. The Circumſtances ſhall be ab 
wayes inquired : the Infant being Tenant pleads to the Asfiſe without 
traverſing the Title of the Plaintiff, 28 AJ,P.51.Af 262 and 29 eAf. 
P.12. Af. 280. 12 H:4. 

An Asſiſe brought by ghree where two were within age, he that was of 
full age was put to anſwer to the deed of the common anceſtor, who ſaid 
nothing pafled, and againſt the Infants the Asfiſe at large, 32 Ed 3+ 
Asfiſe 98. 

Bur were he pleaded his Leaſe for life by Indenture to the Anceſtor, and 
that he entred 1n hisReverſion, the Infants all anſwered, and all of rhem 
faid, that the Anceſtor had nothing of his Leaſe, 28 Af. P. 2 2.af.269. 
But the Infant was not there.compelled to anſwer, and Thorpe ſaid, that 
neither the one nor the other” need to anſwer, the one being within age, 
yet he of full age made a-Diſcent, 26 Aſſ P.25 Aſſ. 284. And note in the 
former Caſe, 28 Af. P/a-. the Heir could not fay againſt the Indenture, 
that m—_ paſſed, bur that the Anceſtor had nothing of his Leaſe. 

The Deed of the Anceſtor was pleaded in Barre of an Asliſe brought by 
two parceners, the one being wichia age ; he that was of age pleaded che 
dying ſeiſed of the Anceſtor, and the ſame Title was made for the Ir- 
tant, the Tenanteſtopped them by his Indenture.of Leaſe for life from 
the ſame Anceſtor, both plead the diſcent, without that that any thi 
paſſed. Perſey, The Infant ſhall not plead this; for then, if it be foun 
tor him upon this Deed, where it is not the Deed of the Anceſtor, and 
the Tenant bring an attaint, the Infant ſhall loſe the Land, where perad- 
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venture he hath another Title, for in; the attaint the Circumſtances ſhall 
not be inquired. Barton Juſtice, he may have a novel Asfiſe upon the.0- 
ther Title.Pgot, but it ſeems, the Iſſue ſhall. be received, and yet the 
Circumſtances inquired for him, and be ſha)l recover pon other matter 
found for him. -£+ þ hoc now , there ſhall be inquiry of the Deed, and then 
Procelſle againſt the witneſſes, but they were adviſed, 29 A/. pla.5 3. a/. 
25 9. vide Diviſ.1 Ed, 28 . recovery upon another Title teund 

r him. 

And in the like Asfiſe, if the Tenant make Title as another fiſter, and 
that this Land was allotted to her upon the partition, and concludes tm Bar 
againſt her of full age, ſhe ſhall not. plead it to the Asſiſe againſt the iu- 
fant, but ſhall conclude in Barre alſo, and the Infant and the other ſhall 
anſwer thereto, and yet for the Infant the Asfiſe ſhall be awarded, 30 A/. 
pla.7. Aſ:298. 

Asſiſe by an Infant of Land and Rent : To the Landthe Tenant pleads 
ne wnques ſeif;, to the Rent, that it iſſued out of the fame Land, and the 
Infant was not put to anſwer, but the Asliſe at large, &c.P. 11 Ed. 3, 
eAl.86, So where Tenant by the courteſic pleads the Deed of the an- 
ceſtor with warranty made to his wife,and their Proceſſe againſt the wit- 
neſles, 35 Aſl.3:P 9.AM.z23. But 29 Aff. P. 53. they would not award 
Proceſle againſt the witneſſes, untill the Circumſtances were inquired,and 
there P47: it is aid, that in this Caſe no Proceſle ſhall be againſt the 
Witnelses. 

Aa Asfiſe againſt an Infant making Title by the Deed of his anceſtor, 
the Infant ſaid, that his anceſtor had nothing at the time;and it was found 
that he was ſeiſed at the time, but that the Rent was granted upon conditi- 
on, bur this verdi& is void, becauſe the Rent could 'not be upon condi- 
tion without a Deed, and after ad journment the As(iſe was remanded by 
the Infant to inquire whether there were any Deed upon Condition, 33 
Al. P.15. 24.33 Ed.z.Asfile 367, Knivet ſaid, if the Deed of Feoff- 
ment or grant be ſimple Condition, it cannot be found without ſhewing 
forth the Deed &c. 5bidem. 


um 
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X., What Pleas the Diſſciſor ſhall plead who hath nothing in tht 
Freehold, 


Asfiſe brought by Husband and Wife , the Difſeifor may well 


Thieas, that the woman is the wife of another man, and not of the Plain- 
tiff, but he ſhall not ſay,that the Woman with one #. as wife of . le- 
vied a Fine t6 him of the Land, although that he coneluded to the Writ, 
for he ſhal! not plead any Record in & 

Writ 756, but it ſeemerth kl 


elay of the Asfiſe, 19 AM.P.10. 
at he may plead an m— he have the 


Record 


—_— 


Aſciſe. 
Record in hand there, and that he was at anothertime acquitted by his Aſ- 
fiſe, and this although he had not the Record in hand, but this goerh to 
the Ation: It was alſo held here, that he ſhall not have the Plea of a 
Fine, becauſe he is not Tenant : but 2were if he ſhall find Miſnomer or 
Coverture Schard, that he ſhall Af.20 Ed.3.Af. 120. and ſee that the 
Defendant pleaded that he brought a Writ againſt the-Plaintiff of rhe 
Land, and therthe vouched after this Writ purchaſed, and ſo had affir- 
med him Tenant, and hewas ouſted of the Plea, becauſe the Plaintiffe ſaid, 
that the other was Tenant, and he onely a co-adjutor to the Diſſeiſor, 
43 Aſ.P.7.Arfiſe 350. 

A Differſor may plead any matter to excuſe himſelf from damages and 
which extinguiſheth not wholly the Right of the Plainriffe, as releaſe of 
Action perſonall, entry of the Demandant in parcell pending the Writ, 
no ſuch named in the Writ, that the Tenant holdeth joyntly witha ſtran- 
ger, or that the Plaintiffe at another time brought a Writ of an higher 
nature, 35 H,6,fol.1 3. ſo that no Tenant isnamed 16 A/.P, 22, and the 
Coadjutor may. plead that there is another Writ pending, but not the 

_-Plaintiffe by his Bailiffe, 8 Ed.3. f.1.4/7.140. 

See, the Releaſe of Aftions perſonal! may be well pleaded by them who 
diſſeiſed the Plaintiffe tothe uſe of another named, who takes the profits 
&c. 1 H.yf.4. Aſ. 41. vide divi[.7.(. 2490 

See concerning jointenancy,3F H.6. for if the Plaintiffe chooſe one 
Tenant; and the other plead jointenancy with a ſtranger, he ſhall be ou- 

. ied of the Plea, if it be found accordingly by Leaſe of the Tenant made 
the day of the Writ purchaſed, yet the Plaintiff thall recover, P.1$ Ed. 
2.A/.77. and ſee where in an Asliſe of Rent, the Tenant pleadeth to the 
Asfiſe, the Diſſeiſor ſhall nor plead jointenancy of the Land, 31 A/:P. 3x; 
vide diviſ.7 E. = 

The Tenant who hath aliened hanging the Writ may well plead eve 
Barre of Aſliſe, 9 Ed.z. 17.A/. I55. 12 Afl. P.41.Asfiſe 202. and 
plead jointenancy!, ibidew , 12 Ed.3. Asfiſe 115. 

An Asſiſe againſt one who claims nothing in the Fechold,but by a Statute 
Merchant of a ſtranger, the Plaintiff ſers forth how he hath recovered, 
and hath the Land in Execution by Elegis, and that the Defendaut enfeot- 
fed the firanger after the Statute ackno , ſo the ſame isextin&,the 
other that he had nothing of his Feoffment,21 Af.P. 28 Aſiſe 220.8 Ed. 
3.fol.1. he who bath Execution by the Statute may plead jointenancy of 
ſuch eſtate,eFſ. 140. | 

In an Aſbſe the Tenant claims as of the grantee of the guardian, and that 
the Plaintiff entered,” becauſe no agreement was made with him for the 
marriage, and we outed him, 31 Af,P.26.” Aſſiſe 306. and he which 
claims nothing but as Guardian, may plead a deed to eſtoppe the Heir by 
confesfio0n of his Father to hokd in Knights ſervice, 46 Aſ.P.13. 

In Asfiſe the Tenanrfaith, that the Plaintiff himſelf was ſeriſed at the 
day of the Writ, 'and yet is,27 «Aff. P.30. 35 H.6.fol.16, 
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The Tenant faith, that the Plaintiffe had Execution ofa Statute againſt 
him, and that 7. had Execution upon an E/egie againft the Plain- 
tif, and that afterwards he had the eſtate, and a good Barre, 38ef. Þ, 

 Aſ1.331- 
7s be Executors againſt a-ſtranger, who entred into Lands deviſed 
torhem toſell 39 A/7.P.17. h 

A Diſſeiſor may not plead a Releafe of Right nor Feoffment, 2 H.7.f. 

14. nor ancient ſne, 21 H 6 f.57. norany Plea.but nal.cort, Cc. 2 


H.6.fol.2. 
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X. [,* Where a man ſhall be adjudged a Diſſeiſor withont inquiry or 
Confeſſion thereof, and there by failing of Record. 


| an Asfiſe the Plaintiffe-intitles himſelf by Diſcent, and it is found a- 

inſt him, and in an atraint the ſame point is found for'him, now the 
other ſhall be adjudged a diſſeiſor without further inquiry, & ſhall loſe the 
Landand damages from the time of the firſt Diſſeifin, but: upon the dil- 
cent found in. the Aſliſe, it. is requifice to inquire over of the Seifin and 
Diſſcifin, 8 H.4. 23.attaint 14. vide Divi], g.Ed.29. Aſſije. No circum- 
ſtance to be inquired of in attaint. 

In an Asfiſe by Husband and Wife, the Tenant pleads in Barre out of 
the point of the Asſiſe, and found againſt him, now there is no neeed to 
inquire of the Seiſin or Diſſeiſin, and becauſe if it be found that the Hus- 
band was not diſſeiſed, but the wife onely, yet they ſhall recover 44 A. 
P.Writ 715. Note,this is to be underſtood where by the Plea implicitly he 
confeſſeth the ouſtre, 31 Af.P.12. vide Diviſ 29. 

Upon Releaſe pleaded in a forrein County found againſt the Tenant; he 
ſhall be judged a Diſſeiſor without more ado, 22 E4.3. fol:4+ Aſſiſe 12 5, 
23 A/:.P.11, 8 Aſſiſe P.15. Aſ.190. 

If the Tenant plead a releaſe, and the Plaintiffe ailedge that it was'up- 
on a condition which he performed at another place, andthe Tenant de- 
murreth upon ſuch performance pleaded, and it is adjudged againſt- him, 
he is a Diſſejſor, and the Plaintiffe teleaſed"the damages recovered,7 Af. 
P.2 Condition 14. So-where the Plaintiffe - makes Title; /wr hors de ſon fee, 
pleads in an Asfiſe of Rent, and adjudged for him upon the demurrer, he 
ſhall have an Asſiſe in Right of dammages, 18 Ed.2.«Afſe 381. 

The Tenant faith, that there is no Tenant is named &c. and if &c; thi 
Plaintiff faith, that the Defendant diſſeiſed him, enfeoffed an unknown 
perſon, and took the profits, the Tenant traverſeth the taking &s. 
now. upon this found againſt him, he is a Diſſeiſor , and dammages 
ſhall be inquired of, 30 H.6. fol. 1. Af]. 1g; but if he plead to the-Writ 
out. of the point of the Asfiſe, as an Entry depending theWrit, and this 
be found againſt him, yet it is neceſfary to inquire of the Seifin and Dis 
ſeſm, 10:4f,?.24.. ; Where 
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eAſsiſe 


Where upon an ill Bar pleaded, and ovſtre confeſſed, the Plaintiff 
makes Title, which is found tor him, he ſhall recover without inquiry of 
the Seiſin and Diſſeiſin - ſo if he have pleaded a good Bar, andconfeſſed 
the ouſtre: ſo if he ſaith, leſt the Asfiſe came upon the Title, and this is 
found againſt him, 6 H.7.f.2. 4.36. 18 Ed. 2. Af. 381. ſo it a demur- 
rer uponan ill Barre, which confeffeth the Ouſtre..be adjudged for the 
Plaintiffe, the Asſiſe ſhall be in Right of Damages, H.6.4.47- 

The Husband is not a Difſeiſor r failing of the'Record of his wife re- 
ceived, nor by his failer before, upon the which his wife was received, 
11 H.4. f.49. vide Diviſ.2.6vA.C.E. | | 

If a Diſleiſor ſhall be receivedro plead a Record, although he was at a- 
nother time acquitted and fail thereof, this ſhall help the Plaintiffe no- 
thing, 20 Ed. 3. Af.120. = 

If the iſſue /wr hors de ſon fee in Asfiſe of Rent be found for the Plaintiffe, 
the Asfiſe ſhall inquire of damages, 10 Ea. 3. f.41. Af. 159.10 Af.P.18: 
37 aſ-P.14. BE? - | 

But 29 AſP 49. A.286. rhey inquired of the Diſleilin, and there it 
was found with force. No#a, and if the Plaintiff upon this Plea makes Ti- 
tle, and itis found, all who pleaded ſhall be adjudged Diſſeiſors, 39 aſl. 
P.4-But if one alone make the reſcous, he alone ſhall be impriſoned, 27 
aſl. P.8.18 Ed.2.afl.381: | 

In an asfiſe againſt zy. and others. y. ſheweth that the anceſtor of the 
Plaintiff had a ſon by one venter, and this Plaintiffe the daughter by ano- 
ther and made a Leaſe for life, rendringa Rent, and dyed, the ſon dieth 
before the day of payment, and we are his heir, and this was-found, and 
that zy. did not the Difſeiſin with the others, but commanded one to take 
Seifin, yet he was held a Diſseifor. nere, if this were for the confesfion 
of the ouſtre, or for the commandement.of a ſtranger, 35 Als. P. 2. 
afiſe 319. | | h 

But where one” parcener Leaſerh her part to T. after Partition, who 
Leaſeth at will to $. who cutteth graſſe - in the Landsof the c> 
ther Parcener, and ſhe brings an asſiſe againſt $.and T. now though the 
A ro the uſe of 7: and he made not S. make any agreement 
with the Pltintiffe, yer this isno Difseiſin in T. 37 afs.P.$. all. 329. 

An asfiſe' brought againſt 7. and 3. Jobs ſaid that he entred by #: 
and that the Plaintiffe had reſeafed to him, and upon the deed denied, it - 
being found for the Plaintiffe, he ſhall recover with further inquiry. QZze+ 
re, forif he doth not confeſs. the ouſtre in himſelf, and the 'other is not 
found a Difseiſor, 19 'E4. 2. afs, 308. go Ed.z,fel-13. vide Diviſ 4. 

Andtherefore if the Lord improve, and leave noc ſufficient for the - . 
Tenant, and afterwards Leaſerh” all the improyement to a ſtranger, . 
upon this matter JET , the asſiſe fyeth not againſt ' the ſtranger, . 
ag naming the Lord, for he did nor .ouſte hinr &s. 8 Ed.'3. 39, 
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Ae. 
X1IL Pleas after Adjournment in an Alfiſe, and after denmrrey 
and adjournment thereupon. 


+ mort. d auvceſtor the Tenant pleads hors de ſon fee, Judgement if 
I The” Plaintiffe demurres whether he ſhall be compel to make 
his Title, ahd ther&@pon adjourned, now inthe Bench, the Plainuff ſhew- 


"ed not che Deed, becauſe adjourned upon a certain point, 14afs.P: 17. 


Adjournment 6. | 

And upon fuch like Plea the Plaintiff aid, that C.was feiſed of the Rent 
by preſcription, and granted it to T, who deviſed it to S.. who deviſed 
the ſame ro'us;, and ſhewed the Cuſtome; the other demurres, becauſe he 
ſet not down the Deed of the grant of C. to T. and adjourned,and atthe 
day rhe Plaintiff ſhewed the Deed, and it was well, becauſe it is purſuant, 
38 als.#.28. Shewing.47. 

In an, asfiſe the 'Tenant ſaid, that his father gave the Land in Tail to 
H. who died, and the Plaintiff claims as heir ,.whereas he is a Baſtard 
ec." the Plaintiff, ſheweth the eſpouſalls, and-that be was born withio 
chem, the Tenang demurtes if he ſhall haye the ſpeciall matter, and after 
adjoutriment he pleads a divorce between H. and the mother &c. and it 
ſeemeth that he ſhall haye the Plea, but the divorce was without calling 
the parties, for which it is no Plea, . 39 aſs. P.10.Bafterdy 18. ;. 

'* Where a Releaſe with warranty was pleaded. in Barre of an asfiſe, the 
Plaintiff aid,” that he which releaſed had it but for his life, the remainder 
tous in Tail, the remainder to the heirs of the Leſſee, who granted his 
eſtate and releaſed with watranty, and hereupona demurrer and adjour- 
ned. Now the Tenant ſhall not ſay, that he who releaſed had the Fee, al- 
though he were an infant,44 Ed. 3.fol. 1 0.asfiſe 5 9.vide 14 afs.P.15.wherc 
an outlawry was catetepleaded in Barre, and at another day he was recei- 
vedto plead a releaſe, vide Divi/. I... 1 . | 

-Inan asfiſe the Tenant faid, that the wife of the Plaintiff was Tenant 
after mrs — the Reve to the heir to her firſt husband, che 
ſecond husband aliened in Fee, the heir entred = enfeoffed us, the Plain- 
riff ſaid, that the firſt husband deviſed the Land to bimand his. heirs, the 
Tenant dergurred, becauſe at the time of the Deviſe he had not bur a tall 

pecialf; now afrer adjourtiment the Tenant ſhall not demurre upon any 
other point, as the not denying the alienation of the fecond husbgnd, 
which takes away the entry oh wite and this hus &c,, becauſe the 


demutrer was upon a certain pop, 27 All. P.60.Aſ-259.So.upona de 


murret ig another Aion, . as if aReyeriqn paſſed by the. name of, Lands 
and'Tenements, he ſhall not have advantage afterwards to plead non At- 
rorneyment 2c.34 2.6. f.8, and {o.it ſeemeth of a ſpeciall artainr, 11 H, 
4. fol 26: © cad. i y:all 
Inan Alliſe againſt R. and z#. of Lands in H. #, ſaid, that at anothe! 
a time 


c% 
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Aſofe. 
time be brought! an; Asſife of the ame Land'in I. againſt rhe Phintiff 
who ſaid, that and 2, were, one Town, and pleaded recovery in 
N. and they were found to be divers Towns, whereby we recovered, 
and R. as Feoffee of 137. pleaded the fame Plea, and a Demurrerupon, 
it, andatourned withour chootingithe Tenant, and: it was held har the 
Plaintiff atthe day of the adjournment mighe chooſe his Tenant, 22 Fd, 
.f.5.4f 116 0 | . | 

- ra Shes B.: where it was demurred, -if the wife had 8.7. or 40. z. 
by the Deed, and after the adjournment the Tenant would have eſtoppel! 
to demand $.Lper ſcire facias,' brought upon the Fine for the 40; s. 
5 Ea.z. fol.23 , . Page 

An Aſſiſe adjourned upon a'Plea to rhe Writ, ſuppoſed to be in Clo; 
where at another time the Anceſtor of the Plaintiff levied a Fine of Land 
in (0, the Plaintiff averred the name, upon this an adjournment, and 
the Writadjudged good, and the Plea of the Plaintiff good, but the De- 
fendant wasat l!berty to plead in Barre, and- the Aſfiſe not awarded as it 
ſhould upon the Bar pleaded adjudged nauphe; -where no ouſtre was &c. 
6 Ed.3.f.1. Afiſe 168.but 1t the Plea be found dilatory zgainſt the one or 
the other, Divi/.4. 20 Aſ.P.4. and where the Plea to the Writ ſhall be 
peremptory to the one and the other, Yide 2 Ed.4.fol. 12. 

Not attached by fifteen dayes being found by verdi&t the Tenant, he 
ſball not plead in Barre after thar it is found by examination &c.6 R5.2, 
Aſſ.266.22 eAſſ.P.19. | | 

An Afſliſe adjourned upon Demerrer, whether a Barony held of the 
King might have been aliened before -the time of Z& 1. to hold of the 
Feoffer without licence, as other Lands then might , and at the time” 
the Tenant would have pleaded that the alienation was in'the time of Z4. 
1, andcould not, becauſe the Aſtiſe was adjourned npon a certain point, 
20 Ed.z. «Af. 122.vide the Grant of the King, Divi/.8. and 22. 

Inan Aſſite rhe Tenant pleads Recovery per ex gravi querela before 
the Mayor, where tholandi deviſable; the other faid, that the Mayor 
had not authority to: ho{d Plea'upon this Writ, the Tenant demnrres,be 
cauſe it is ans ancient! Mayor Town, and cheLand deviſabte, yet it ſeems 
itisnot of CoimonRight, bur he was received to aver the Jurisdiftion 
&0.39 Ap. WA? 


es 
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XII iheve mot tteched by 15 dajes foall be pleaded, and how 
"it ſhall betried, how the attachment ball b: made, and how 
the dayes ſhall be accompieed* 
NC atrached by fifteen dayes .is..no Plea in an Afliſe in the County 
Pleas, for the Bailiffe is not here to be examined, and it ſhall mn 
xrie 
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Apvi/e. 
tried by Aſſiſe, for if the'Bailiffe be abſent at the Afſſiſein the Coun- 
trey, this ſhall not be tryed by the Aſſiſe, 3 H.6. eL/ſ/e 2: it was tryed 
by the Aſliſe, 6 Ry.2. Af.462. 

And this no Plea where the Bailiffe was removed, ſo that he could npt 
be compelled to appear, 22 £4.3.fol.12. Af. 127. if the Baihffe being de 
manded comes not, this Plea ſhall be tryed by Aſlife 26 H.6. Af. 46r. 

In an Aſſiſe of an office in the Kings Bench, now attached &c. was held 
no Plea, 9 Eg. 4.fel.5.a:/e 29. and it was held no Plea here, otherwiſe 
it is before the Juſtices alligned, 11 Af. P.30. 44.24... Ed. 3-Af. 135. 
andattachment by eight dayes was allowed.in this Court, 22 Afſ.P.7 9. 
Aſſ.227. and a Tales was granted returnable the next day, 23 «ſ.P.17. 
30 «/.P.26. Articats [nper chartam cap.15. 

Jn an affiſe in the Common Pleas,a new attachment was ſued forth,upon 
anot attached &c. 24 Ed.3.a/.13 1.vide A. but if the parties had day,and 
pleaded it not, the Jurors ſhall net take Advantage &c.41 all.P 3. 

Upon a not attached &c. pleaded , it was found by examination , 
that the day of the attachment, and the day of the Ailite here made 
15 dayes,and held inſufficient, becauſe the fifteen dayes were not incurred 
before the day of the aſliſe: alſo attachment by Glebe Land is void, for it 
ſhall be by moveable goods, and ſuch as ſhall be forfeited by outlawry, or 
by Pledges, 27 H.6. fol.2. afl.14. | 

But warning ofthe Party in the preſence of four lawfull men , without 
the foreſaid pledges, orattaching his goods, held good, 34 Af. P.1.Af. 
311. vide 34 H.6.fol.13. by what things he ſhall be attached. 
| Tae attached &6. 1s no plea where a Franchiſe is granted, 6 Rs. 2, 
Alj.462. 

: Upon a not attached pleaded, the Bailiffe which ſhould have done it by 
warrant from the Sheriff, t oporter were ſworn and examined, how they 
had done it, andit was found that they went to every Town where the 
'Lenagts were, and took one beaſt untill the parties or their Bailiffe found 
Pledges to appear, and every ſtranger that doth this ſhall be adjudged 
their Bailiffs, bur if none find Pledges, and the Sheriff return this, an 
Acton of the Caſe lyeth, and although they do attach by Beaſts in every 
Town, yet they may take two Pledpes in generall forall the Tenants, 8 H. 
4. fil.7.eAſſ.43. and ſee there where ſeverall Pledges are taken, if the 
Sheriff return them in Common, it ſhall be amended &c. and attachment 
made without warrant of the Sheriffe is yoid, 26 H.6. Aſſiſe 461. 

Upon a not attached pleaded, it was demanded who made the atrach- 
ment, the Plaintiff anſweredthar his ſervant made it, who being demar- 
ded appeared not, whereupon the Plea was refuſed, for the Adiſe ſhal) 
noterye it, but if it were the Bailiffe of the Sheriffe &c. the Afliſe ſhall 
trye it, per A(ewton, 26 H.G, eAſ.. 461. 

And where the Sheri fe being examined, faith, that the Bailiffe made 
it, and che Bailiffe that his boy made it, and'the boy being demanded 
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comes not, for this Asſiſe ſhall be awarded againſt him withoue further 
inquiry thereof, 27 Af.P. 67, A/. 160. 
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XIV. Where a Barre in an Aſſiſe ſhall be pleaded to compel! the 
Plaintiff to make his Title, and what Barre ſhall compell him 


therennto, 


N an Asfiſe of Rent by a Prior the Tenant aid, that the Land is the 
| ane of w. whereof T.was ſeiſed, and by proteſtation held it of NV. 
and being ſo ſciſed thereof Leaſed the ſame to py. for life, rendring to the 
Predeceſſor of the Prior 5. 1. Rent for the Tithes of the ſaid Mannor, and 
he was ſeiſed by the hands of w. afterwards ze. died, and T, reentred, 
whoſe eſtate we bave. Judgement, whether without Title &c. and it was 
held a good Plea to compell the Plaintiff ro make his Title, 8 Hex.6, 
te of . I 4 <A. 6, 

Upon Entry upon a Diſleiſin of a Rent, the Tenant pleaded in Barre 2 
Rent charge, the Plaintiffe made Title to a Rent ſervice, the Defendant 
rejoyned that he had diſtreined for it, depending the Action, 12 Ed.4. 

fol. 11, 36 H.6.Title 22. vide Divy/, 26. : 

In an. Asſiſe for Rent, the Defendant ſaid, that the Plaintiff held by ſo 
much of the Rent as himſelf, and he took ſo much &c. as of his very Te 
nant, 7; if he complained for any other Rent, no wrong &c.50 E4.3, 
.18.4/.68, | 

4 Hors dt ſon fee, a good Plea,&c. vide Diviſ.6,7 Ea. 3. f.8, Diviſ.12., 
10 Ed.z.fol.gr. 

'The Defendant faid, that A. whoſe eſtate the Plaintiffe hath inthe 
Seigniory, enfeoffed him to hold by fix pence for all ſervices, and thereof 
was ſeiſed at- will, and ſhewed the deed , this is a good eſtoppel to com- 
pell the Plaintiffe to make his Title, 28 aſl. P.33.afl.270. 

So to ſay,that he held of the father of the Plaintiff by a leſs rent, or by the 
lame Rent, and that he releaſed &c. 4? afl.P.6.afl.343. 

Upon hors de ſon fee pleaded, the Plaintiff ſhall never have an Asfife with- 
out ſhewing a {| pecialry,unleſſe heſhew divers Diſcents of the Rent, 2u4- 
re 8 Ed2.4(.420.Diviſ.12. 

In an avowry for Rent fervice, the Plaintiff ſaid at another time he dif- 
claimed the avowant &c. Judgement &c. and it was held no Plea, CA\.26. 
Hen.6. avoWry 18. 

If upon hors de ſon fee pleaded, the Plaintiff maintains that it is within 
lis fee, (as he may ) the Tenant may well ſhew eſpeciall matter how 

the Rent is extint, vide Div.18.P.7 E4.3. fol.20.afl.133, 


O - X V. Aſfiſe 
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Miſe 
X V. Aſſiſe of an office, and how he ſhall make Title, and where 
he ſball have an A{ſiſe of the profits or of parcell of them, of 


Corodie, or of parcell thereof. 


N an Asfiſe of office of a Packer, all woolls, cloaths, Cony skins, and 
thrams,accuſtorned within the Liberry of Londes iv Midal, ex, and firft 
iatitled himſelf by patent in the Plaint, & afterwards alledged the Diſſeiſin, 
where the courſe is firſt to alledge the difleifin, and after to ſet forth his ti- 
tle, bur it ſhall nor abate, for the form andthe Plaint is mY for the pro- 
firs belonging to the Office, without complaining ; as if a man hatha Co- 
rodie, and the bread is withheld from him, he ſhall bave an Asfiſe of this 
parcell,, and if it belong to the office of Packer to have Cony skins, and 
they be taken from him by a ſtranger, an Asſiſe lyeth for them, and not 
of the office, bur Diſſeſin of parcel] of Rent is of the whole, ſo of Com- 
mon &c. 22 H.6.f«/.19.4/.19. and an Asfiſe lyeth of the whole Rent, al- 
though he hath received part, Fitz. fol.179.8 Ed.3.f.12. 

If a man hath oChegla of bread and drink, andis difleiſed of all or 
part. of the bread, he ought to have an Asfife for all the bread, and fo 
for part of the drink, 3 Z4.3, but it ſhall be at my choice to have an Aſ- 
fife of the whole office, 4 Hes. 7.f6/.6. whereto agreeth 3o Af. P.4. but 
there Share ſaid, that he ſhall not have an Aſliſe of part, if he be Liſed 
&f the reſidue, others were of a contrary opinion, Aſſ.296- 

; An Allife of profits to be taken for keeping of a Park and two Cv/- 
tors, /cil, Over C. and Nether C. for this every day 1.4. ob. and of a robe 
price 20. 5. Or 20.4, and the Plaint was good of the profits, without 
ſhewing the ſumme certain, and without naming the place where he 
ought to take it, alfo.there is ao. need to name the parcel! of the profirs 
whereof he is not diſſeiled, 3, E. 3.4fi/e 175, 

But a man ſhall not be compelted to bring an Aſliſeof the profits, but 
he may take his Plaint of the office cam pertix. and by this ſhall recover 
the whole, but it ſeems: that. the Plaint. of an office, and profits ſhall z- 
bate, 30 Aſ.P.4. Af. 396, + 

Anda man may make.Plajnt'pf a Corodie alone where it is.appendant to 
an. office,and Serfin of the office is Seifty, of the Corodie, bur if he claim 
it in groſle, he ought to ſhew the deed & c. 2uere ifhe ſhall not preſcribe, 

18 Ed 2, Afi 377. But ſeethat it was holden, that ofa thing appendant 
aman. ſhall not bave an Afliſe where he is not ſciſed of the principal, 
as of a Corodie when: to the keeping of a Port &c. 8 Ed.2 Af 387. 
 AnAtiiſelyeth of the:profirs,to.-have 2 4,of cvery Cart which comes up 
on the Land &c. and-is-not jm logo Hf ener 22 Hey,6 fol. 9. Aﬀſ. 10. 

AnAfſliſe of an office in the Common Bench, the Writ direed to the 
Sheriff of Afiddleſex, and riot to the Warden of the Pallais, '3 E4: 4: f 
16. Aſ.28. and an Asſiſe of the office of the Clerk of the Crown in the 
Chancery, brought in the Kings Bench, yet the Chancery is removeable 

an 


by Aſsif &, \ 
and the Clerks have no certain place, but where Gajaigs appoints them 
&c. 9 Ed. 4. f.6. Afſ- 29. and there he made Title by Patent of the 
King by the word conceſſi, without alledging, that it was an office be- 
fore, yet the whole not void, andthe Defendant ſhall have an attaint if 
the Diſleiſia be found, fo in an Asliſe of aParckerſhip, ic need not be ſhey-- 
ed how the office began &c. otherwiſe it is of a Rent charge, becauſe 
this is #gainſt Common Right, but there againſt the Pernor of the pro- 
firs he ſhall not make Title, alſo this is an office of Record, and theſe 
two Courts are as one &c. 9 Ed.af.11.Af.29. 

An asſiſe in Tork was awarded upon a n1ih1/ returned, & the pak was of 
the fourth part of the office of Sergeanty of the common Bench in £ng/and, 
and it was good, andalthough removeable,yet Her/ aid, that if he recover 
here he ſhall have the office 1n every place, and itis ſufficient ro name the 
place where he is diſturbed, 7 E4.3.f.57.Af-135.7 Aſ.P.12.6. 

An asfiſe in 12 Towns, and made his Plaint of the office of Bailiff to 
have the return of Writs in ſuch a County, and' the execution of them, 
and that he ſhould have two hundred by the year, and ſhall keep all a 
merciaments, and ſheweth that S. who hath the faid office in fee by his 
Deed, granted it unto us for life, and it was moved, that the Return of 
Writs, Fines andamerciainents, and Hundred, are not Freehold, yet the 
Plaint is good, becaule it is of the office it ſelf, and not of the profits &c. 
Burt becauſe the Statute of }.2. cap. 25.ſpeaks of Bailiwick in- fee, and he 
had it bur for life, ſo that he could not-have a quedpermur.in lieu wherot an 
asfiſe is given, - the opinion was, that it did not ly, yet the grantor had 
fee &c. H.16 Ed.2. 4.270. 

Vide, that in ſuch alsiſe he ought to ſet down all the Towns where &c. 
M. 18 Ed, Af. 377. 

_ Anaſsiſe for keeping of the gate of the great Palace of the Biſhop of (.. 
in Kent, and made his Plaint ſo, the Biſhop being dead &c. Some faid, 
that che Biſhop ſhall be named, as the Lord: of Land in an asfiſe of Com- 
mon, Others were of another opinion : and that inasſiſe of keeping 6f a 
Foreſt, the Lord ſhall not be named. Heng: ima quod prymitrar, be ſhall 
name the Lord, fo-here &c. $8 E4.2. Af.385. But it was holden that an 
alsiſe of an office or of the Profits lyeth againſt the Pernor of the pro- 
fits, without naming the Tenant, and as to the Pernor of the Profits, 
he ſhall ſhew nothing, $ £4. 3.447 ans. 1 5. but in an aſsife of Common 
it dehoves to name the ter-tenant; and'ſo in caſe of the Gare,q E4. 3. Af 
449. andthe whole abated by the Tenanc, for parcell nor being named, 
4Ed.3.Aſfſ.179. 

An Alliſe of athing joyned with another thing, where it lyerh not by 
it ſelf, as when a Corodie is: granted of Corne, Bread, Drink, a Cham- 
ber, and Stable, 14hall have an Afiiſefor all, yer the Chamber and Sta» 
bleare not Corody by themſelves, nor do paſs without Livery 'by them- 
(elves, but will paſs by grant as part of the Corody , P.31. H.6.f. 15. 
eſs, 16. $0 the Grantee of a Robe and 10s. Rent, ſhall have an Aſsiſc 
QO 2 {or 


99 


100 


Aſsiſe. - 


for the whole, 29 A. P 87. Af. 277.40 Af. P. 12, and Mt. 16, Ed. 2 
Aſſ. 371. 

4 44 Aſſiſe the plaint was of ſuſtenance, /cilicer, Wine, Clothing, 
and Hoſtelerage all his life , and it is good without ſhewing in cercaine 
what victuall, and here it ſeemeth that a ſervant of the King being admit- 
ted by Writ to a Corody, ſhall not have an Atliſe thereof, if he flew not 
the Deed of the Grant of the Abbot, 4 Ea. 3. eAſ. 177. And there- 
fore in an Aſliſe of the Corody, the Abbot pleaded, hors /on fee, and the 
Plaintiff ſhewed the Deed , anno 27. lib. aff. p. 49, afſ. 255. I. 16 
Ed 2. Aſſite 37T. 

In an Afliſe of Corody,theplaint was made of ſo much Bread, Drink, and 
of a barrell of herring , &c. to take from year to year at the day of Saint 
Michaell, and it was good being made of a Corody , and not of Rent, 
although'it ſhall be payd at a day certain, 29 book of Aſliſe P. 8, eAſi/e 
278. 

$0 a plaint ofa Corody to be taken , De ſeptimana in ſeptimanam,vel de 
hora in horam, &c. 19 A/. P.55. Al. 290. 

A Corody granted of bread, &c. and Chamber, and Livery for his boy, 
anda certairfſumme yearly, he brought an Aſſiſe, and it was good tor all, 
yet the boy was not named-by his proper name, had not the Freehold, &c. 
16 Ed. 2. Af. 371. 

A woman ſhall not have a C#i i» vita of a Corody, where the husband 
hath releaſed ir, but an Aſlifſe, H.6. £4. 2. (ui in vita, 25. 
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X VI. Aſſiſe.of Eitovers or of part of them. 


Ewton ſayd, if Thave Common of Eſtovers in two ſeverall Woods 

which are in divers Townes, and I am difſeiſed of the Eſtovers in 
'one Wood and not inthe other, I ſhall have an Afliſe ; and ſhall make 
my plaint of the onewood only: 22 H.6. fo. 9. Afſ. 10. See there of other 
profits, and of an Office. | 

It was ſayd, If the Lord : yy meto digg Turves to carry , and fell at 
my pleafure, the foile paſſerh, and being oufted, I ſhall have an Aſliſe, 
Ur de libero tenemento, 7 Ed. 3. fol. 43: Aſſ. 134. 

A. man grants to ]. twenty Loads of wood to him and his Heirs, and the 
Deed ſayth, Yuarum 16 Charets preditt. I. habnit ex dono & conceſhont R 
Patris mes, for houſe boot, &c.and challenged, becauſe hee ſheweth no- 
thing of the grant of R. the Father, yet it is good, becauſe the grantee was 
Tenant at that time, and the Rehearfſall is not of the effe&t ofthe Grant, 
for which an Atliſe of all, as of the: grant of the Defendant was well 
bronght., 20 Af. P.8. «Af 217. 

Note, when a man maketh plaint to be diflciſed of his reaſonable Eſto- 

vers 


Aſiiſe. 


vers, he ſhall not ſay in his plaint, of taking the protic, but the plaint 
ſhall be of reaſonable Eſtovers, &c. to be taken, /cil/icer, Houſe-boote , 
Hedge-boor, &c. to build a new houſe and to repaire the old, and to en- 
cloſe, and to burne in his Hall, Chamber, Kitchin, Brew-houlſe, and Bake- 
houſe, and to have from year to year in twenty acres of wood by view of 
the Foreſter , or without view, and if the caſe be ſuch at his houſe in ſuch 
a Town appurtenant, &c, T ran 4. Ea. 2. Aſſiſe 451. 
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X V I. Aſſiſe of Common or of parcell thereof, th: Barrs there- 
in , and bow the Approvement ſhall be made* 


Ote , That Diſſeiſin of part of a Common is Diſleiſin of the whole , 
N and ſo ofa Rent, buta man ſhall have a good Afiſe of part of a Co- 
rody , &c. 22. H.6. fol. 9 eAſſiſe 10. 

A man ſhall not have an Asliſe of Common by ſeiin taken by the beaſts 
of his Tenant put in to uſe by his commandement, becauſe it is not law- 
full, for common appendant cannot be uſed with other beaſts, then which 
manure the land, but ſeiſin may be taken by other beaſts put in only to this 
intent, and driven out preſently : And T o_ ſayd, That if I have Com- 
mon by ſpecialcy for ten beaſts, and I have five of mine own, and put them 
in with five of a ſtranger, and the Lord take thoſe of the ſtranger , I ſhall 
not have an Asſiſe, becauſe there was no wrong done unto me, yet if my 
Termor of a Common be diſturbed therein, I ſhall thereof have an Asliſe, 
&c. P.45.45. Ed. 3.fel. 25.»Aſ. 61.22 Af. Þ 84. eAfſ. 228. 

In an aſsiſe of Common, the Defendant as Lord infeoffeth for im- 
provement, leaving ſufficient &c. the Plaintiff faith, that he is Lord pa- 
ramount, and that the Defendant holds this whole Town of him, and 
none of the Statutes gives approvement againſt the Lord &c. adjour- 
ned. Hil ſaid; It ſeemeth to the Court, that the Tenant may himſelf ap- 
prove as well againſt the Lord, asagainſt another Tenant , whereupon 
an alsiſe was awarded to inquire of the ſufficiency, qucd mirum, becauſe 
this is confeſſed by the demurrer , and ſee there, that the Lord ſhall have 
no Common by reaſon of his Signiory, but by reaſon of his Demeſn 
Land, whereby if he alien the Demeſnes ſaving his Signiory, he ſhall have 
no common, otherwiſe it is e contr4 18 Ed. 3 fel.43. Af.80. 

Aiiſe of a common as appendant, the Defendant alledged unity of poſ- 
ſeſsion &c. The Plaintiff ſaid, that the Land was his ancetftors Land, and 
one XN. was ſeifed of the Common as appendant, before the Unity of the 
poſleſs1on &c. upon this the aſsiſe was awarded, and it was found that NN. 
was ſeiſed of common appendant, bur that he laid nothing in the Land, to 
which &c. in fee, but at the will of the Lord, in whoſe hand &c. Hil, 
the Reverſioner is holden,and he nor denyed Tenant, and nothing js to be 
inquired of, but if X. were ſtiſed as of common appendant. 7 Zorp, he 

which 
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which holds at the will of theLord, cannot be ſeiſed of Common as ap- 
pendant, but the one Land and the other was in the hands of the Lord, 
and no man ſhall be bound by a nid dzcit of the Tenant inan Aſlife 
when the Plaintiff makes Title, but ir ſhall be inquired &c, and after the 
Plaintift was wonſwit, M.15.E4d.3.Afiſe 94. 

AnAſliſe of Common in grofſe, where upon the matter irappeared, 
that it was appurtenant, abated 1 5 Ed, 3. vide appurtenants. 

An Aſliſe of T «rbary in 2, and made Plaint to have Common of T ar- 
bary in 100acres of Moore, to dig and carry at his pleaſure, and good, 
for his will hath relation to have the thing when he pleaſed, not to make 
an eſtate at will, 7 Ed.z.fel.43. Aſ.134. 

Where the Asſiſe is taken to enquire of ſufficiency of Common left 
after incloſure, and found not ſufficient, the ſame Jurors ordinarily by 
their diſcretion do proſecute upon oath, ſet forth ſufficient common ro 
the Plaintiff, ſo that the Defendant himſelf may inclofe the reſidue, and 
this is by the Statute &c. 24.7 Ea. 3-f.67. 4/ 137. 

A man himſelf incloſeth in his Signiory, not leaving ſufficient common, 
and leaves the incloſure toone A. anddierh, and onewho was feiſed be- 
fore the incloſure (wt oporte:) brought an Asfiſe againit A. and others, 
and found the not ſufficiency, the Seifn of the Plaintiff before, and that 
ſome of the Defendants were with the Leſſor , in asfifting hims when he 
incloſed, but that they had nothing to do in making the Ditch, yer they 
-were adjudged Diſletfors, and the Plaintiff recovered, # E4,3. f.39. 
Aſſiſe 145. 

In an Asfiſe of common appendant, the Defendant ſaid, that the Land 
which &c. is land newly inclofed, to which common cannot be appen- 
dant. The Asfife found it ancient Land, and that the Lord. of the Town 
was thereof ſeiſed, and enfeoffed R. who enfeoffed the Plaintiff, and he 
was thereof ſeifed, as of common appendant, untill &c. Herle, This is 
a full verdict, that he was ſeiſed as appendant in the Asfiſe, for the' right 
of the appendancy ſhall be fried in a 2ojure, by which he ſhall recover 
the common and damages, J"Ed.3f.1 5.4 fſiſe 167. 

One Lord himſelf incloſed to the camgge of others, 4 Ed, 3. [tin.D. vide 
approvement. 

Inan Asfife of common appurtenant, it is a good Plea for the Defer- 
dant, that heas Lord incloſed and that at the time &c. one /. was: ſei- 
ſed, and enfeoffed the Plaintiff after the incloſure &c; and the Plaintiff 
was compelled to anſwer to this, whether he had any thing at the time of 
the incloſure &&c. 4 Ed. 3.+Aſſiſe 179. 

In an Asſiſfe of Common inan hundred acres, the Defendant ſayd that 
the moyety is ſeiſed into the Kings hands, by the forfeiture of * A. juds- 
ment whether without Counſel, and hereupon it was found by examinati- 
on of the Eicheator to be by Mets and Bounds, the Plaintiff would have 
withdrawn bus plaint, for this, but could not, 29 Af, P. 10. Aſiſe 
279. 


A Parſon 


. Aſnſe. 


A Parſon had an Asfife of a common in groſs by preſcription,andit aba- 
zed not, by the eſcape of his beaſts inthe land, pending the Asſiſe, 33 4[P. 
22 A{.310. | 

_ Asſiſe of Common of fiſhing as appurtenant , and by com pulſion 
made title by Deed, which was,T otam parrems piſchayie mee de S.al D. ſat- 
vo mihiet heredibus mets ſlagno molendins mes de T.and it wasa good title to 
Fiſhery in the ſame-pond, if the Grantor had fiſhing therein before the 
Grantee, and that within the Precin& &c. and the grantee ſeifed thereof 
after &c. And Fexeot ſaid, It I grant a man Common through all my Man- 
nor, I cannot my ſelfe encloſe, bur if the grant be ſaving ſuch a parcell of 
land, he ſhall not have Common there, 34 Al. pla 11. Aff. 316. 

Common granted tcoH. and G. and to the Heirs of G, G. hath iſſue F. 
and dyeth, 3. being feiſed at the will of H. he being yet alive, grants the 
Commonto a ſtranger, who being diſturbed thereof by the Heir of the 
firſt Grantor , brings an Asſiſe , and afterwards upon the opinion of the 
Courr, this matter being found that H.is now dead, and the Plaintiff ſeiſed 
after the Grant to him, bur not to have it but at the Will ofH: at the time 
of {the ſeiſin, whereof the Asfiſe , &c. 37 Al. P. 14 Al. 330. 

Note by Nevill and Sprigg Juſtices, That a man ſhafl nothave an af- 
ſiſe of Common againſt him who difturbeth him alone without naming 
the Tenant of the Soyle, &e. Triv.4 Ed. 2 Af. 449. 

Grantee of Common may well grant it over before any ſeifin had, be- 
cauſe it is in him without Livery of any, &c. 36 Af, Þ. 3. vide (ommoen 
Divy/. 3. ca. 8. 

What ſhall be a ſufficient ſeifm to have an Aſtiſe of Common, vide Af. . 
Diviſ. 8 ca. 6. 36. Af. pla. 3. 

The Tenant of the foyl ſtal be alwayes named.in an Afiſe of Common, 
mod vide, 4 Ed. 2. eAfſ. 444. * 


——— ——S 


X VIII. Affiſe of Rent ,_parcell of Rent, and where, and bow 


| >> Afiſe of a Rent Charge, upon Default ofthe Tenant, rhe Plain-- 

-- cannot have an Aſliſe without making his Title , 22 H. 6. fol. 23. 
Aſſiſe 1 1. | 

One joynt Tenant brings an Afiſe after the Death of the other, and 
upon the matter he ſhall recover the arterages alſo, which" incurred be- - 
fore, 33H. 6.fol. 20, Afl. 18. | | 

The plaint was, De reddita dimidy wncij fils de Cotton, thiree pounds of 
Wax for a certain Candle in the Church of B. before, &c. at the Feaſt &c, 
er unins lampadis vitrij , & duarum laginarnm ole, & unins librs incenſi, 
&c. and ſheweth, that he and his predeceſſors had uſed co diſtrain for it, 
and becauſe this Rent had been before the Statuce, it was held that.ut _ 
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be a rent ſervice, for which he needed not make title in the plaint, 35 
H. 6. fol. 6, and how this ſhall be, vide 9 Ed. 4 divi/. 16. E. and there 
the plaint of yarn and three pound of wax, are not of ſeyerall Rents, but 
one Rent, ſo they ſhall be demanded joyntly, and the Aſliſe good by the 
perſon, although it be no profit to him, 35 'Afl. 21. vide, where they 
ſhall not be ſeverall rents, 3 Ed. 3. Afl. 175. 

Asfiſe ofRent againſt a Prior, and made title by grant of his predeceſ- 
ſor for tithes, and held, although the tithes are retained, yet it was not 
lawfull to detain the rent, becauſe Execurory: Otherwile it is, if the rent 
were granted for counſel], or tor having a gutter over his land: So if a 
man holdeth for paling my park anew for the ancient pale, &c. In theſe 
caſes, the denying of the one is the extinguiſhment of the other , becauſe 
executory, &Cc. Trin. 9. Ed. 4.fo.lg.Aſſiſe 30 & 15 Ed 4. 

Entry upon Diſleiſin of Rent upon bar pleaded as to a Rent charge, he 
made title ro a Rent ſervice, and that the Tenant had enfeoffeda ſtranger 
unknown of parcell, and took the profits which he denyed, now it ſeems 
that he ought to ſet down the quantity and value of the parcell aliened, ſo 
if the reſidue be found for the Demandant, the Rent may be apportioned, 
and if he alledge the value leſle then it is. Q»ere, if the iſſue ſhall be there 
upon : And note that a Diſtreſſe taken ( hanging the Asfiſe ) ſhall abate 
it, 12 Ed 4. fo. 11. Aſſiſe 32. 4.13 Ed. Aſſiſe 109.20 Aſſiſe 3. P.52 Aſ. 
288, , | 

Asfiſe in H. The Plaintiff makes plaint of a Rent, the Tenant pleads 
Hors de ſon fee, without ſhewing the certainty of the land, the Plaintiffs 
wife ſheweth that ſhee was endowed of the land in view by the Tenant 
and leaſed it to him again by Deed, rendring the Rent &c. and the Deed 
was of this Land with other in the County of AA. rendring the Rent, &c., 
The Tenant faith , that Tix acres parcell , &c, arein the County of 24, 
whereof the Rer* &c. Judgement, Hl: ſaid, that this ſhould nor be plea- 
ded without ſhewtng the certainty of the land. The Plaintiff ſayd , That 
the whole is in H. and he was not eſtopped by the Rentall of the Deed, 
that parcell was in the County of Af. &c. 7 H. 4. fol. 29. Al. 45. 

And an Asliſe by two upon a Feoffment to one rendring to them two , 
&c. vide 18. Ed. 2+ A/. 381. 

And an Asſiſe of Rent reſerved out of an Adyowſon, P.29 Ed. 3. Af. 

366. 
An aſfsiſe of Corn upon hors de ſon fee pleaded, he made title by preſcrip- 
tion, and the Writ abated , becauſe the Plaintiff claimed in right of his 
CO not naming hinſelfe Parſon, but Prior &c. 32 H.4. fol.20. 4 
fſe 49. 

An aſsiſe of Rent againſt 7, and R. the Rent found arrear 15 years, 
that is to ſay, every year a marck, and aſſeſſed damages, and that R_ was 
Ter-tenant , but 1 alone made the Reſcous, but he is not ſufficient for 
the damages &c ich. all the arrearages ſhall be charged upon the 
Tenant, and by the Statute that every one ſhall anſwer for his time , » 
ſhal 
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ſhall anſwer the damages for the inſufficiency of the other &c. as Fitzh. 
reporteth, and the Plaint ſhall be as againſt the Tenant , becauſe he is 
not a Diſſeiſor , 40 Ed. 3, fol. 24. eAſſ. 52. The judgement was, that he 
ſhall recover againſt the one and the other _ And note, the 
eſtate of the Tenant was not after the Diſſeiſin, but alſo before. Moreover 
the Tenant was not Tenant but for oneyear, andall the arrearages re- 

covered againſt him , and the damages agree in Common, 40 Af. P. 3, 

Aſſ. 130, 

hes ſeifin of Rent ſhall be ſufficient to have an aſsiſe. Vide Diwvs/. 8. 
throughout. Seiſin of part is Seifin of the whole. Divi/. 8. and 16. The 
Defendant ſaid that he took ſo much of the Rent, as he himſelf &c. a good 
plea 50 E4.3.fol.18.Divi/.15, 

A Woman ſeiſed ofa Rent pranted it, and died before attornment, the 
Tenant attorned, the Grantee ſeiſed, and he in reverſion releaſeth, this is 
a ſufficient title to maintain an aſsiſe, becauſe a Diſſeitin found, T.16 Ed. 
3. Aſ 74. 16 E4.3. Rfeaſe 56. 

Littleron held that a Releaſe was void to the Pernor of the profits, and 
that yet I ſhall diſtrain, and have ar'aſsiſe, but I ſhall be barred in a For- 
medon by this releaſe by the admittance, &c. 15 Ed.4. fol.S. 

An aſsiſe' of 20s. Rent, and found that the Plaintiff leaſed the one part 
of the Land &c. rendring tor the one 10s. and the other 10s. and diſtrai- 
ned in the one part for the whole , now he ſhall recover for this part only 
_ he diſtrained &c, 2uere of the damages, A..17 Ea. 3 fol, 52. A(- 

f/e 76. 

Bur if the father grant 18.s. rent by one Deed, and 20.s. rent by ano- 
ther Deed, and the ſon confirm theſe Deeds, and further grants 10.5. &c. 
now one asſiſe will ly for all the Rents upor: the laſt Deed, and he need 
not ſhew the other Deeds &c. H.12, £4.3.eAſſ.112: 

An asſiſe of Rent, and made title by grant of zy. the father for life,and 
confirmation of the Son after his death, with a clauſe of diſtreſle, and ir 
may be, that the Tenant for life grant a rent charge, and after his death 
he 1n Reverſion confirms it, but this is not good without a clatſe of Dti- 
{treſſe, and then it is a new grant. The Cate was, that the father grant- 
ed the Rent, reſerved upon a Leaſe for life, and dyeth, the Tenant dieth, 
the ſon enters and confirms ut ſupra &c.and the title upon both the Deeds 
cood, wherefore the Tenant in Asfiſe ſaid that the ſonne had nothing in 
the Land, at the time of the confirmation, the other that he was ſeifed 
&c, but this (as at the time) ſhall not be entred, 14 E4.3. Af. 109. 

In'an Asfile of Rent it was found, that the Land is hors de ſon fee, but 
that he and his anceſtors have been ſeiſed time out of mind &c. and he 
ſhewed the Deed of purchaſe of the Rent, but not of the commence- 
nent, and recovered, yet he claimed it as a Rent ſervice, 7.13 Ed 3.4/, 
118, See after. 

An Afiſe of 2.5.Rent cam. pertin, the Tenant faid, that W.was ſeiſed 
of the Land ec. and held it of the Plaintiff by fealty and a Roſe, _ _ 
P Plainct 


Aſaſe. 
Plaintiff held it over R, One R. and zy. enfeoffed the ſaid R. ſo the meſ- 
nalry extin&, and we have the eſtate of R. and upon this it was adjour- 
ned, and Herl ſaid, that now he ſhall not compell the Plaintiff co make 
his Title, becauſe of the adjournment upon the bar, which compells not to 
make his title, and it may be, that he complained of Rent ſervice,and if he 
had pleaded hors de ſon fee, and he had entitled him to a Rent ſervice, 
whereas if he had replyed generally within his Fee, you might have plead- 
ed this matter after,P.7.E4d. 3.fol.20 Aſſ.133. 

An asſiſe of a Rent was awarded by default without ſhewing what 
Rent, 8 E4.3.fol.12.but 8 Ed.3.fol.53. he was compelled to make his ti- 
tle certain &c, and to this agreeth 22 Book of aſſ. P.68. Aſſ, 226. So al- 
though the Tenant plead to the aſsiſe, yet it ſhall not be awarded with- 
out ſhewing what Rent it is, 26 Aſ.P.6. Aſ-234- 

But it was ſaid, 30 ef]. P.y. That where the Plaintiff made Title 0: 
an office to ſerve in the Court, and another Title is found for him, yet hc 
ſhall recover Af. 297. . 

An Ailiſe of Rent to part, the Tenant pleaded a releaſe,and to the reſidue 
ſaid,that the Plaintiff difſeiſed him of the Land, and he recovered inan A{- 
liſe, and the arrears during the Seiſin of the Plaintiff were recovered tor 
damages, and as to the reſidue that he was ready, and yet is,and the Plain- 
tiff could deny the releaſe, whereby the plaint abated for that, and as to 
the reſidue of theReat found due before the diſſeiſin, it was not recove- 
red &c. and part was after, and that he could not recover &c. for he re- 
fuſed to pay the Rent, if the Plaintiff would not make him an acquittance, 
wherefore the Plaintiff recovered, and the damages was apportioned for 
yr Rent before the Diſſeiſin and afterwards. P. 9 Ed. 3. fol. 8, «A+ 

e153. k 

An aſsiſe of Rent upon a Grant ofan Annuity or penſion, andifit be 

arrear ,-that he diſtrain in the Lands , this is good. And upon a Rent 
granted to be taken in the Mannor of B. and thati he may diſtrain 
for it in the Mannor of D. ec. if they be in the ſame County , both hal 
be ſaid to be in view, and if in divers Counties, then that alone where the 
Rent is firſt granted to be taken, &c. P.10.E4.3. fol. 19. Aſſ.157. 3 Ed. 
3.fol.15. Aſſ. 172. 

But if a man bind all his Lands ina Rent charge in divers Countis, _ 
aſliſe lieth not in one County , 18 E4. 2. Af. 380. and if a man hath an 
annuity, and the Tenant grants by another Deed, that he may diſtrair q 
1n certain Lands, aſliſe lieth,, but if this were iſſuing out of the Lands b<- p 
fore, both ſhall be put in view, P. 29 Ed.3. A(ſ. 366. N 

A man binds all his Lands in Dale to a Diſtreſs, this is ſufficient to have n 

anaſliſe , although healledge no place certaine, the Tenant aid that che 
Plaintift had granted .ghe ſame Rent to T. being ter-Tenant, whoſe eſtate 
he hath, and good &c.RLE4d. 3. fol. 12.cAſ.171. 

An ailiſe of Rent, and the Deed was of a Leaſe for life, untill he ſhou!i 


pay &c. this ts a ſufficient Free-hold to have an aſliſe, 3 Za. 3. fol. 1 s 
i! bp + 2 ; 1 
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Aſsiſe. 

In an afliſe of Rent, where the ter-Tenant , or all the Tenants be na» 
med, or the Pernor of the Profits, or the meſne alone. Yide Divi/. 6, and 
7. throughout. 3 E4.3 fol.21. 

An allife of Rent , the Plaintiff makes his titte, that he,and they whoſe 
eſtate he hath in the Mannor , have been ſeiſed of the Rent tinie out of 
mind, &c. and claimed not as parcel nor as appendant to the Mannor &c. 
and it was not good without ſhewing the Deed , notwithſtanding the ſei- 
ſin, becauſe it is not Rent-ſervice, and of a Rent-charge it behoves always 
to ſhew a Deed &c. So Franceſes ſhall not be claimed by a Que eſtate 
&c. 22 Book of Aſſiſe, P.53. Aſſ 214-23.Bookof Aſſiſe P.6. Vide Annuity 
Diviſ. 4. Vide of Monſtrance ſupra, f. 13 Ed, 3 Vide Diviſion 44. 

In an aſliſe of Rent-charge , the aſliſe found ſeilin without inquiry of 
the Deed, and that he came to the Land and demanded theRent , and 
there was none ready to pay it, and that he went forth , and after took a 
diſtreſs, and reſcous was made by a Stranger , not known to the Tenant : 
Wilby ſeemed to think the Demand was not ſufficient , which was not 
made to the Tenant himſelf, But it ſeems no Law, but here by the 
diſtreſs after, he hath waved the former Difleifin upon the demand , and 
the Writ abated for not naming him who made the reſcous, 29 Af. P.52. 
Afſ. 288. Vide 9 Aſſ- P. 7. Where firſt he would have diftrained , and 
reſcous was made unto him, and afterwards he demanded the Rent, 
al it was denied, and by this demand the firſt diſſeiſin was not wa- 
ved &c, 

How Rent ſhall be apportioned, Vide Div1/. 6. and 7. 
. - -vag to be inquired for an Infant in an affiſe of Rent, Yide 

103/. 9, 
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X I X. Where an Aſſiſe ſhall be taken im confinio Comitarus, 
and what thing ſhall be put in view in an Aſiſe, © 


N Aſliſe of Packer of all Wools within the liberty of Londen , in the 
County of- Afidd. and ſurmiſeth that weftminſter is within the Li- 
berty of London, in the County of Afiddleſex*, and London is 2 City by it 
5, Ml (elfe, and County by it ſelfe, yetthe aſliſe was held to be well brought in 
an Middleſex and not in confinio. But in an affiſe of a Rent charge of Lands 
a WF in divers Counties , all the Tenants ſhall be named &c. 22 H. 6, fol. 9. 
be- Wl Aſſi/e 10. Vide 7 Ed 3. fol. eAf[. 135. An Afviſe of Office in the Con- 
mon Bench, brought well there, where the Bench at the time was, without 
naming another place or County. 
At the Common-Law a man ſhould never have an aſsiſe of a Rent 
granted out of rwo Mannors in two Counties, and if it were a Rent-ſer- 
vice, in ſuch caſe the Lord never had a Ceſſavit, 24.18 Ed.3.f41.33. Aſ.79- 
But in the firſt caſe, he ſhall have a Writ of annniry for the Rent, 18 £4.2. 
Aſſiſe 380. 
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But at this day he ſhall have an aſsiſe in every County , and one joynt 
patent , and the Juſtices ſhall enter into the two Counries , although 
there be twenty Counties betweene them by the Statute, 5 E4. 4. fol. 3. 
Af. 26. And ſois the Order , ifa man hath common appendant in one 
County to his Mannor in another County , there ſhall be two Alsiſes and 
one Patent, Fitzh. fel. 180. 

An afiſe of Common in G. the Writ direRted to the Sheriff of Glonce- 
fter, the Land in view being in Wales, and out of his juriſdiction , and is 
in no County, nor is Town or Hamlet , but becauſe G. is a Barony in the 
Marches of pales, although the Tenants ſhall be impleaded in the Conrt 
of the Lord, yet the Barony it ſelfe (the profit whereof is now demanded) 
is by the Statute pleadable by Writ in Chancery, directed to the Sheriff 
of the County adjoyning, whereby the Writ is well broughc , and to the 
reſidue you have pleaded acceptance, the Writ good, and it ſeems it is 
not material, although it had been challenged before &c. 18 E4.2. Af, 
282.8 Ed 4. fol.6, 

In the aſsiſe of Office for Packer of Wools ſmpra A. Markan direRted 
what thing ſhall be put in view. Paſton. If he who is Sheriff for life be 
diſſeiſed , the whole County ſhall be in view. Poole, If the houſe where 
the Lane was ſhall now be put in view, then at another time another houſe 
'&c. fc infinit. eAſhton, If he who hath a Corody be diſſeiſed of his 
bread, the Pantry ſhall be put in view, and afterwards the Writ was ad- 


- Mitted good. See the Book 22 H.6. f. 9. Afſ. 10. 


Aſsiſe of Office in the Bench , the Bench ſhall be put in view, and it 
ſhall be where it was when the diſſeiſin was done, although it were remo- 
ved into another County before the bringing ot the aftiſe , for the view 
ſhall be where the Diſſeiſin began, per oye 8 Ed. 4. fol 16. 

A man recovers in an aſsiſe of Land, brought in the common Pleas at F. 
and now the Bench is removed in 245dg. and the Tenant bringeth an at- 
taint in this place, the other ſhall abate it, becauſe not brought in E. and 
this when the attaint is to be taken, ifhe paſs not his advantage by pler- 
ding then , 44.6. E4.3. fol.5 5, and 56. ' 

An aſiſe in two Towns, the Jurors have the view but in one, whereby 
it was remanded to have it of the whole, and to be here &c. 24 
Ea, 3. fdl.26. Aſſ. 129,. 

A man grants Rent out of ſuch Lands, and if it be recovered or aliened, 
that he diſtrain in ſuch Lands, if in the ſame County, both places ſhall be 
put in view in an aſsiſe , x Ed. 3. fel. 15, Af. 169. Vide Diviſ. 17, M. 
of this. So ifhe grant Services with a Diſtreſs in other Lands &c. 2 Ed. 2. 
Aſſ. 360. 

It ſeems that an advouſon,a Knights Fee,nor hundred ſhal not be put in 
view, and therefore no aſlsiſe tor Rent granted out of them : but if a Rent 
be granted ofa Mannor and hundred, both ſhall be put in view, 30 Aſ- 
DP. 5. Af. 297.allo a Rent ſhall not be put in view, 3 HG. f. 22. 


A man 


eAſsiſe. 
A man ſhall not have an aſsiſe of ſuite to a Mill of all Corn ſpent in ſuch 
a houſe, for nothing can bein view, for the houſe ſhall not be, becauſe 
there is no profit :Fuing thereof, and it ſeems here he ſhall not have Se- 
fam ad molendinum. 2 exe but if the Suite was of corn growing in ſuch a 
place, the aſsiſe will lie,7 7.19 E4. 2. Af. 399. 


— —_——— 


X X, Where the Defendant may plead two or three Pleas to a 
Writ , and over if found Ofc, and what Pleas may 


agree in this point. 


an aſsiſe the Tenants fay, that the Land is in another Town, and if 

not found, then no Tenant named &c. and if found no wrong &&c. bur 

he cannot have the two pleas after the former , for no man ſhall ſay that 

the Land is in another Town, if he be not Tenant. 24.30. H.6. fol. 1. Aſſ. 

15. But he may well ay, that part is in another Town, and iffound, No 
wrong &c. 12 Aſ.P.20 Aſ]. 199. 

In an aſsiſe of Rent, the Bailiff pleaded the Miſnomer of the Town, and 
if &c, that another is Tenant of the Rent, 15 Ed. 3, Af. P. 95. Vide Di- 
vil. 8. 

An aſsiſe againſt B.F. and G.B. ſaid that he had nothing bur after the 
death of G*and there is no ſuch F, i» Rerum N ature, G. pleads jointe- 
nancy, and if & c. and B. was found Tenant , and the Juſtices would not 
inquire whether F. were Tenant , becauſe G. pleaded over to theaſviſe, 
Duere 24 Ed. z. fel.16. Aſſiſe 128. 

An aſfsiſe of Rent, the Tenant pleaded Miſnomer of himſelfe, and if it be 
not found &<c, hors de ſoy fez. Herle, by the hors de fee , the Plea to the 
Writ is waived. A14. ſaid, that both have been received, P. E4d.3.fol.15. 
Aſſiſe 172. Et vide 3 Af. P.9. Aſſiſe 186. agreeth with Heyle , and 


alſo that after Hors de ſou fee is pleaded , he ſhall not plead miſno= 


mer, 
In an aſsiſe of Common, the Tenant faith that a ſtranger is Tenant to 


art of the Land not named, and as to the reſidue that he is Lord, and that 


e incloſed inthe time of the other Tenant, 4 Ed 3. Aſiſe 179. 

In every caſe where the Tenant pleads to the Writ a thing triable by 
aſsiſe, if he will, he may well ſay over, and if &c. and it ſhall be tried by 
the afsiſe, and the Plaintiff ſhall have no anſwer, if it be notto the perſon, 
as coverture, &c. or ſuch matter as is not triable by aſsiſe, as outlary, ex- 
communication, &c, For as to theſe the Plaintiff ought to anſwer. But in 
the other Caſes, although the plea be found againſt the Tenant, the Court 
will inquire over of the Seifin and Diſſeiſin. So in a 7«r4 nrrum where 
the Tenant Pleads tothe Writ , whether it be the Free-hold of the Plain- 
tif, or the Tenant, he ſhall plead over to the right, and ifhe do not, the 
Court will inquire thereof upon his plea found againſt him. So it in a. 

| Mortd' anceſtor 
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Aſviſe. 
Mordanceff er he plead Jointenancy with his Wife, or that he had nothing 
but in her right, he may ſay, and if &c,where in his default we will inquire 
of the right, 40 Ed.z. fol.29. 

In an aſsiſe brought by the Maſter and Brethren of the order of the 
nine orders of Angels, the Tenant ſhall not plead no ſuch Corporation, 
and if &c. no wrong, becauſe the firſt plea goes in Bar , wherefore he al- 
ledged that the Corporation had another name, 22 E4.4. fel.34. 

But ſee it was holden, where the Tenant pleads a Bar, and doth not 
confeſs the Ouſter, he may well plead over to the Afsiſe , becauſe there 
inquiry ſhall be made over of the Diſſeiſin, upon that found againſt him, 
not ſo where he pleads a Releaſe &c. for he confeſſeth the Ouſter, 22 Ea. 
4.fdl.39. 


eee nn IS es mu_—c 
— OOO CO" em 


X X I. What Diſſeiſen ſhall be adjudged Diſſeiſin with force, 
andwhere the Juſtices, ex Officio, may inquire of Robbery 
and force. 


N an aſliſe of a Rent-ſervice it was found, that the Tenant made reſcous, 
but not with force, yet it was holden hat this reſcous is force , anda 


{ apias pro fine iſſued. But the Plaintiff ſhall recover but ſingſe damages, ' 
becayſe out of the Statute, not being found Ys & armrs , 33 H, 6. fol. 30. 
Aſ. 18. and where it was found generally , that the Plaintiff would di- 
ſtrain, and the Defendant would not ſuffer him, a Capias was awarded 
againſt him, for it is as a reſcous and force, 9 Afſ-P.7.Aſ.193. 29 Af. P 
49. Afſ 186. Vide the Statute, W.1, cap.36. and anno 4 H.4.c.8. 

An aſliſe for feeding his ſeverall, the defendant claims common appur- 
tenant , and this is found againſt him , and becauſe he confeſt the feeding 
there, this was holden ſufficient to commit him to Priſon, although it 
was found that he uſed no force, 27 Aſ.P.30. Aſfſiſe 153. 

In an Aſliſe the Diffeiſin found to be without force, but after the Diſ- 
ſeiſin that he cut down trees, and this was holden a Diſſeiſin with force, 
&c.30 eA[.. P.50. Aſſiſe 301. 

An Aſſiſe by Husband and Wife, the Difſeifin found, and that at the 
time thereof, certain goods of the Husband were carried away, and there- 
by the Diſſeifin was adjudged to be with force, and the party ſhall be im- 
priſoned, and this point is enquirable, Ex officio, &+c* AX. 11 H. 4. fo. 

7 ndgement 70. and 7 H.s6. fol.32. The Juſtices would nor inquire of mo- 
vable Goods taken away in Aſfiſe, but of Trees cut down by them to be 
put in damages, 4 E4.2. Damage 1o, Vide, this is againſt the Statute of . 
I.cap.36. And note, that although that this Statute ſpeaks of the time of 
the King that now is, ſcil. Ed. 1. yet the Statute is perperuall. And ſo it 
was agreed by the Bench in the reading of ſcrjeanr 44anwoed upon this 

point 


Aſsiſe. 
point in his reading, when he was made Serjeant in ent Anno 9, Eliz, 
Regime, 
If Husband and wife be diſſeiſed, and moveable goods carried away, he 
dies, and the wite brings an Asfiſe , enquiry ſhall not be made thereof 


for damages : but for trees cut down it is otherwiſe, H.8.E4.3. fol.5 4. 
Damages.110.8 eAſſ. P.21, 


——— —— — — mc 
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X XII. Where the Defendant may relinquiſh the iſine taken up« 
on his Barre, and may plead to the Aſſiſe, and where he may 
plead another Plea in Barre, 


N an Asſfiſe of three houſes, the Tenant pleaded one barre for one, 

and anotherfor the two , and at the day of the View, the Plaintiff 
puts one houſe and three chambers, parcell of the ſame houſe in View, 
now for the two houſes, the Tenant relinquiſhed his Barre, and pleaded 
to the Asſiſe. Afoyle, this ought to be ina releaſe, and fo it was &c. 34 
H.6.f.19. Aſſ.20. The cauſe, becauſe there was a thing put in view, 
which was not inthe Plaint. In like manner,the Bailiff or Attorney may 
relinquiſh this Plea, and plead to the asſiſe, 34 H.6.f.42. 

And he that pleadeth a releaſe in an asfiſe, may wellac all times relin- 
quiſh it, and plead tothe asſife, and that by Bailiffe, 11 Aſ.P.23. Soin 
Waſt,he which pleadeth a Grant, that he ſhall not be impeached of Waſt, 
may relinquiſh it, and plead no Waſte done, but it ſeems it was ex a/cen- 
ſu there, A138. Ed.z.fol. Waſte 66. andin treſpaſle or detinne, the 
Defendant may relinquiſh the Iſſue, and plead to the point of the Writ, 
2 Ed.q. fel.14. 15. 

In an asfiſe againit many, two as Tenants plead ancient Demeſne, the 
Plaintiffe faith, that they all did diſſeiſe him to the uſe of one of them 
who pleaded ancient Demeſne, and he made a Feoffment to perſons ur- 
known, and took the Profits, andto the Plea jointly pleaded, no Law &c. 
Now he as ſole Pernor of the Profits, would have pleaded the fame 
Plea to the Juriſdiction and could not, for he ſhall not have a new Barre 
11 another degree than he took it before, 21 H. 6, f.57.e4(.38. 

And ſee, in a Formedon againſt the husband and others, they ſay that a 
ſtranger enfeoffed them to the uſe of the wife, ſo they took the Profits in 
his name not named,this is a good Plea, for if at firſt they had pleaded ge- 
nerally wow tenwre, and the other averred him Pernor of the Profits, as 
he is, he ſhall not plead joyntenancy afterwards, nor in Barre as Pernor 
of the Profits, nor he ſhall not vouch. So in an Asfiſe, but ſhall anſwer 
to P taking of the Profits, or traverſe the Diſſeifin, <M.3 H.7.f-2. 
& f.13, 

Where in an Asfiſe againſt Husband and wife, they plead, and for ſome 
cauſe the Juſtices will not take the aſiſe at that day, the husband and = 

A 


 Afiiſe. 


ſhall not change their Plea afterwards, but ſhe being received upon his 
default, may well plead another Plea, 11 H.4. fol.2. Af-46, So where: 
husband and wife plead a recovery in a ſcire facias upona Fine againſt T. 
and the Plaintiff ſheweth, that one of the anceſtors of the Wite had exe- 
cution before &c. Now they ſhall not ſay, that T7. was Tenant for life of 
the Leaſe of the plaintiff &c. and the plaintiffs prayed that their appea- 
rance might be entred ſpecially, and the wife ouſted of receipt, 29 Af 
P.t. Aſ.275. Of pleas after adjournment upon plea certain, vide 
Diviſ.13. 

If the Tenant plead in Barre, and afterwards wave it, Shard. would in- 
quire of the Seifin onely, and upon that found, judge of the difleiſin, as 
well of the Land as of the Rent, and this, although the deed confeſle 
not the ouſtre, 13 E4d.3. Af. 117. 

He which hath pleaded a Barre, he cannot wave it, and plead to the 
Writ after Title made by the plaintiff, 1 Aſ.P.17.Aſ.181.but if he plead 
a Rent charge, and the Plaintiff intitle him to a Rent ſervice, he may well 
pleadagain, 12 Ed 4 Af. 32:-vide Divi/.1. & 2. 

An aſsiſe was adjourned, and an Infant who had pleaded an outlawry 
in Barre, was received to plead a releaſe in Barre at another time, 14 Aſ. 
P.15.4ſ.203. ſo it was faid, where he failed of the Record, 36 Ea. 3. 
Aſſ.443.vide Divy/.13. 

But vid.E. 26 Af. P.3. That if he plead a Deed or Record, and fail, that 
he ray pleadrto the aſsiſe after, but not in Barre de novo.So upon a recove- 
ry pleaded againſt an infant, and found againſt him, he ſhall plead over 
to the aſsiſe, bnt not a new Bar, 28 Aſ.P.52. Divi/.1. 

In an aſsiſe,the Tenant pleaded a Bar,which the plaintiff denied, where- 
upon the Tenant takes it back, and faid, that:was he in by Feoffment 
without wrong, but he was compelled to ſhew the Deed to the Courr, 
and take Iſſue upon it, or elſe he ſhould be committed to the Fleet,4r 4( 
P. 20.2Aſſ.344. 

See in Treſpaſſe, if the plaintiff reply to the Barre the ſame day, and 
the replication is not entred , the Defendant may well wave the Barre, 
and plead a new, 7 Ed 4.fo/.8. But if the plaintiff proceed to imparlance, 
when he returns to plead, the Defendant ſhall not change the Barre, bur 
may plead that he 1s in without wrong, 40 Ed.z3.fel.48. and this was after 
he had imparled at the replication of the plaintiff &c. 

The plaintiff prayed the asſiſe, the Tenant) faith, that he hath pleaded 
1n Barre before, yet becauſe theſe were new Juſtices, it was held that he 
ſhould plead de novo, and the old plea is not now upon record. But after- 
ward, becauſe the chief Juſtice was the ſame that was before, although 
that it were by a new warrant, it was holden that the iſſue ſhould be upon 
the old plea, if he ihewed it, and they confeſſed it &c. H. 19. Ed.2. 
Aſſiſe 46, 

Tve D-tenCant ſhall plzadto the point of the Writ, after that he had 
pleaded 11 Barre; inro Pracipe of Land , but in mert.d' anc. and Allile, 

as 


Asfiſe. 

as in Coſinape a Fine of the ſame anceſtor was pleaded, Judgement &c. 
Tf the Plaintiffe make Title by a grant back again to the anceſtor, the Te- 
nagt ſhall not plead another Bar, nor traverſe the point of the Writ, bur 
ſhall anſwer to the replication, per Finch 40. Ed.3 fol.19. Bratton contra 
fol.226. Partition was pleaded ina proper perſon, and a demurrer up- 
on it, becauſe he which pleaded it was in by diſſeifin, andafter the other 
pleaded to the Aſliſe, 11 A. P.23.Barr 151. 


——_— 


XX 11, Where a man ſhall plead Barre and conclude, ſo in 
without wrong, and where the matter ſhall be inquired, and 
where not, and what Replication thereto. 


N an Afſiſe the Tenant pleaded a Feoffment of 7. $. and fo in without 
wrong, the Aſliſe takes upon them to inquire of the Seifin and difleiſin, 
without inquiring of the doing wrong, and it was good , For this 1s bur 
a conveyance, and a Feoftment of ?.g. ſhall not purge the diſleilin before 
8 H.4;el.14. Aſſiſe 42. vide 41 Aſſiſe. P.20.Divi/.31.F,vide Divi/.1. 
A woman Tenant pleaded a Fine of f.S. to her and her husband, fo in 
without wrong &c. 24.11.E4.3. 4.88. Of the Replication thereof, vi- 
de Diviſe24. 
The one Tenant pleaded the dying ſeiſed of his anceſtor, and the di- 


ſcent to him ſo &c. the other pleaded the ſame dying ſeiſed, and the Land 


holden of one 7. who was ſeiſed &c. and granted it unto him ſo &c. The 
third ſaid, that ſhe held in Dower of the endowment of the ſame ance- 
itor, and of the aſſignment of the faid [, and did not conclude ſo &c. but 
that ſhe was ready to be attendant to whom &c. the Aſliſe was taken 
without any Replication, and it was found the Anceſtor did not die ſeifed, 
but the am of Dower by the diſleiſor or his miniſter was held good 
M.13.Ed.z.Afſ. oo. Divi 1, 

The Tenant faid that his Father was ſeiſed, and enfeoffed G. who gave 
it back again to him and his wife in ſpeciall tail, the father dyed, the wo- 
man died, the ſon as their iſſue enters, in whoſe poſſeſſion G. releaſed, 
ſo &c. The Aſliſe was taken without replication, the Grant found, bur 
that a divorce was made between the Donees by a precontra® of the wite, 
and that the plaintiff, ſiſter and heir of the husband, was ſeiſed after. bis 
ceath, untill the wife and this Tenant oufted her, but the Title of the Te- 
nant is good by the Releaſe of G. in Reverſion, 13 Ed.3. Af. 91. 

The Bailiff pleaded a Title, ſo in without wrong &c. the Plaintiffe ſhall 
not reply, for if it be found for him, yet the Afiſe ſhall be taken in point of 
the aſsiſe, but being found againſt him it is peremptory, but he may give 
his matter of replication in evidence,although it be not in the Roll,12 Ed, 


3. Aſ-113. 
Q_ X XIV. What 


113 


114. 


Aſsiſe. 


X XIV. What Barre (ball be good in an aſſzje of Rent, 
6 


an Aſfciſe of Rent ſervice, the Tenant ſhewed, that the King ſeiſed 

it for alienation without licence, and granted it to hold of himſelf, and 

after the Tenant ſold it to us, and the Plaintiff faid that the alienation 

was in the time of King Hen.3. when it was lawfull to alien without li- 

cence, and this was held a good plea, &c.f.20 Ed.z. Aſ.122, See more 
Dzv1il.13. 

Viae Divil 6. C.G.& Divi/.17. throughout, chiefly D. R. Af. B. of 


. Barre to compell the Plaintiff to make his title, vide Dsv4/.15.throughout 


_— —_ 
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X X V. Where an aſſiſe ſhall abate by Entry, uſe of Common, or 
for diſtreining for the ſame pending the Writ, 


Sſiſe of Rent ſhall not abate by diſtreining for homage pending 
the Writ, otherwiſe 1t 1s, if he diftrein for Rent of any &erm, 47 

Ea. 3.{0l.7. Aſſiſe 63. 12 Ed.4.fol.11. 
If my Bailiff diſtrain without my knowledge, it ſhall not abate my al- 
fiſe pending &c. but by my agreement after; it ſhall abate, AY. 20.F4.2. 


Aſſ. 397. Soif my Bailiff enter depending my Writ of Land, 39 4(. 
P. 18 


. 18. 

Ceſſavit fhall abate by a Diſtreſſle taken by the demandant de- 
pending the Writ, although that the land was open to his Diſtreſſe at 
the time of the Writ brough Trin.20 td. ;. Aſſ.33: 

To uſe Common depending the Aſsife, ſhall abate it, which ic hall not 
do if his beaſts come there withour his aſſent, 3 3 «/. P.22.4f. 310. 


_— —__— enact 
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XXVL Where in an Aſſiſe of Rent or land the Tenant giv!1 
name to the Land in view, the Plaintiff ſhall make a new 0): 
Sgnment, and ſhall ſet forth what is the other. 


Ix an aſsiſe of Rent the Tenant faith, that the Land in View is 40 Acres 
parcel of ancient demeſne, the plaintiff faith, that the Land is a meſſuage 
and 20 acres of Land,andmakes title , the Tenant ſaith,that this Meſſuag* 
and 29. acres of Land are in another town, and upon this iſſue is joyned: 
the Aſsiſe Gaith, that one Grange, Doye-houſe, and 40 acres of Lani 
were in view, and none other thing, and that out of it the Rent iſſued,and 
_ in the ſame town &c, and adjourned for the difficulty, 8 H 6,fe/.612- 
P'S. 
The 


Aſsſe. 


The Tenant ſaid, that the Land whereof &c. is one acre hors de ſon fee, 
the Plaintiff ſaith, that it is a Meſſuage, and held to be good pleading, and 
that it is another then the tenant hath ſaid, and if the plaint be of an acre 
of Land,the tenant may ſay, that it is an acre of Wood. Judgement &c. 
Bryan M.2 H.7.fel.4. Aſſiſe 24. | 

In an Aſsiſe of four Meſluages,the tenant faith, that they are four tofts, 
it is a good plea to the Writ, 26 H.6. Aſie 34. 

And in an Aſsiſe of a Mill, if it be found that the grinders are all upon 
the Land of the Tenant, and reſidue of the houſe, and two poſts, which 
bear the grinders are upon the Land of the Plantiff, the Writ ſhall abate 
becauſe the Plaint ſhould be of a Meſſuage, 44 Ed.z3.fol 13. Aſſiſe 455. 

An Afife of 40 acres, and 10s.Rent, the Defendant ſaid, they are but 
20 acres and 5 s. and this he entred without wrong doing, and it was 
found 40 acres &c.14 Ed.z. Aſſiſe 108. 

Afciſe of the Mannor of C/o. the tenant faith, that the Land in view was 
but two Meſſuages and two acres, and pleaded a Fine thereof in another 
town, 6 Ed.3.Aſſiſe 168. Div1/.13 E. 

The Plaint was of acres, paſtures, a Meſſuage , the Defendant anſwer- 
ed as the nineteen parts of the Land, and pleaded a grant of 7.S.by Deed 
inrolled, the remainder to the King,and the Deed was of an office, where- 
fore the Plea was holden to be naught, bur he ought to ſhew that the 
Land was appertenant to the office , and that he granted the office cans 
pertinen.&c. and then it had been good 7 H.7.fol.28. Aſ.332. 

If the tenant plead a Barre to one rent, the Plaintiff may well make ti- 
tle to another, for ht may have 20 rents out of one Land, 9 H.7-fel.7. 
but if he demand 2 s.rent,and the tenant faith,that he holdeth of the plain- 
tiff as the Meſne by a Roſe,and that this 1s extinct by purchaſe of the Lord 
Paramount of the tenancy &c. Irſeems be ought to ſay, and if the De- 
mand bea rent charge, Judgement, whether without title, & 7 E4.3.fol. 
20.A/.1 33. but if the Demandant maketitle in the Plaint, the tenant ſhall 
plead to it at his perill, 1 5 Ed.4.fel.24. 

But it was holden, that in an afsiſe of Land Seiſin of 20 acres, or ina 
Writ of entry, or in a Precipe of ſo many acres certain,the tenant need 
not give them a name, but ſhall pleadat his perill &c. P.g.H.7. fel.28. 


p——— 
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XX VII. Where a Patent ſhall be pleaded, what Patent may 
ſerve, and in whoſe hand the Patent ſhall be, 


Ty Patent of aſviſe ſhall be in the keeping of the Plaintiff, but when he 
is received, it ſhall be inquired if he have delivered it to the Clerk of 

the Aſsiſe, for otherwiſe he hath not warrant &c. P. 33.H.6. 4/5.460. 
It the Plaintiff hath not his Patent, the Juſtices have not powerto hold 
Q 2 Plea, 


Aſciſe. 
plea, but the asſiſe being adjourned for the difficulty , day was given to 
have the patent &c. M,S R_ 2. Aſſiſe 368. 

If at an asfiſe the Plaintiff ſhew not his Patent, yet the Jury ſhall be 
called, and if it remain for want of Jurors, day ſhall be given untill the 
next Sefsions, and it is ſufficient that he ſhew his Patent there, before the 
asſiſe be awarded, 83 H.4. Aſſiſe 358. 

In an asſiſe it was demurred whether the Commiſsion of Oyer and T er. 
miner to one Juſtice was determined by a new Commisſion to another 
Juſtice, and it was holden againſt the Plaintiff , who prayed time in the 
Countrey upon the ſame plea, becauſe he hath other matrer , the Defen- 
dant demands the Patent, the Plaintiff faith that it is in the Countrey, and 
prays adjournment, upon condition that if he hath the Patent he will pro- 
ceed, andifnot, that he ſhould be non-ſuir, and ſo it was done ex afſen's 
partium, 34 *Aſ[ P.8. Aſe/e 312. 

A generall patent is ſufficient to take an aſsiſe without any more , when 
the Juſtices will, 29 A/.P.40. Aſſiſe 285, 

Leſſee of Land of a Prior aliened in the time of war , had aid of the 
King, and after a Procedendo the Tenant excepted againſt it , that the 
Plaintiff had no Patent. Thorp', We are not charged now with this, 
becauſe we are out of the Countrey by a Plea in Law , bur it is ſuf- 
ficient if we have it at the taking of the asſiſe in the Countrey &c. 29. A/. 
FP... 

There was an ancient asſiſe , and although the Plaintiff had nor the Pa- 
tent, yet becauſe nothing was done therein, it was given back to the Plain- 
tiff without abating, 36. aſ. Þ« 33. 

The Patent ſhall be made 15. dayes before the day of aſsiſe , 30 aſ. 
P, 44- 

A Patent for divers afliſes in divers Counties for Rent of both in com- 
mon &Cc. 5 Ed. 4 Div). 18. B. 

If the Patent vary in the afsiſe in the Chriſtian name, it ſhall abate, beit 
of the Juſtices, or of the Parties, ſo of the Surname : But where the Patent 
was T ii Precip. where it ſhould be YVobss , it was held that it might be 
amended, Trin.27 H.6. «Amendment 3 4. 

And if more were named in the Patent then in the aſsiſe, the Writ ſhall 
abate. So if there wanted ſuch a Clauſe , in brevi neſtro original. content. 

22 Bock, of Aſſiſe, Writ 760. 


Pe EET 
—_— 
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XX VIII. Where a Writ of Aſſiſe ſhall abate by Title made, or 
by the Verdi@, and where the Verdi@ is good againſt the Con- 
feſſron of the parties, and where not. 


Po hors de ſon fee pleaded, the Plaintiff makes Title as Perfon } not 
_ FRming humſelfe Perlon in the Writ, it ſhall abate, 12 H.4- fol. = 
Y17: $2 Ne C1 4 | 


eAſsſe. 

In an afsiſe of Common, he made title as appendant, and laid the ſeifin 
25 appendant in zY. and it was found that . was ſerſed as appendant , bur 
he had nothing in bur at will in the Land to which &c. now this laſt is 
void, becauſe it is againſt the Confeſston of the party, whereby the Plain- 
tiff recovered, M.15.Ed.3.eA.94. Vide 27, A.P.30. Afviſe tor feed in 
his ſeverall , the Defendant claimed Common , found the ſeverall of the 
Plaintiff, damages aſſeſſed, but that the Detendant ſhall not common there 
but by ſufferance, this laſt is void, Vide Diviſ. 34. 

Intant pleaded, never married,againſt a woman who claimed as Tenant 
in Dower. The Bithop certified that they were married, but found not 
the Diſſeiſin, wherefore he took nothing, 28 eAſ. P.5 1. Afſiſe 274. vide 
Div1).l. 

When a releaſe or other bar, ſhe confeſleth further is pleaded , and it 
is found falſe, and further that the Plaintiff was not ſeiſed &c. this later is 
yoid &Cc. 40 Ed. 3. fol. 48. 

So if upon ſuch bar pleaded, the Plaintiff make title, and this is found 
for him, but that he was not ſeiſed, this is void , and the Plaintiff ſhall 
recover, 28 Aſſ ? 34 272, 

So it is where the Plaintiff is an Infant in the like caſe , for the Verdict 
at large ſhall not hurt him, 7 Ea.3. 71. Aſſ.1 39. vide Divi/.1. 

A Plaint made of a Mill abated by Verdict proving , that it ought te 
thave been of a Meſſuage, 44 E4. 3. fol.1 3. Divs/, 25. 

In an afsiſe upon X\ xl. tore. pleaded, the Diſſeifin found , but that the 
Tenant held jointly with one T. not named, the Writ abated. H. 33. Ed, 
3. Aſ.457. 35-Aſ.P.5.Aſ.321. 

Upon a bar pleaded, which confeſſed the Ouſter , it was found for the 
Plaintiff, bur that he had not named the Diſſeiſor in the Writ, yet rhe 
Plaintiff recovered, 44 Ed. 3. fol. 23. Afſ. 58. 39 Aſſiſe P.16. where the 
Tenant pleads the bar, and where he that is not tenant indeed. & Dsvs/.2. 
failing of a Record, bur if the Tenant plead a bar, that he doth not con- 
teſs as a Villain, and this found againſt him, but that the Plaintiff was not 
ſeiſed &c. the Writ abated , although the iſſue was out of the point of 
as!iſe, 31 4f. P.12.eAſſ.305. Finch ſaith the reaſon is, becauſe this Plea 
goeth to the perſon only, 40, #4, 3. fel.48. 

An asfiſe of 20s. Rent, they found two rents of 10s. he recovered the 
ONE 10S. 17 E4d.3.52+ Le caſe Divi/.17. 

An Abbot and another recovered inan aſsiſe, the Colluſion was inqui- 
red of and none found, but that the Plaintiffs had ſeveral titles, yet becauſe 
this was not pleaded, and it was only an inqueſt of office , the Phintiff re- 
covered, 16 eAſ.P.1.eAfſ. 205. 

In an aflife againſt two , the one pleads joyntenancy , the Plaintiff 
chooſeth the other for his Tenant,the joyntenancy was found by Verdi&t 
at large by feoffment the day of the purchaſe of the-Writ, and the Plain- 
uff recovered, P.18,E4.3.A/i/e 77. £Aje 


In 


u$ 


Aſiiſe 
In an Aſſiſe the Tenant pleaded a gift in ſpecial tail to his Father and 
Mother &c. and the Deed found, but that they were divorced for x 


precontra&t of the Mother,and that the Plaintiff entred as Heir general of 
the Farther, afterthe Tenant entred, and had a Releaſe of the Donor , and 


' upon this Verdi& he recovered, Tr. 13 4.3. 4(.91. 


When a bar pleaded is waved, and the aſſiſe at large, becauſe he plead; 
not after to the Writ, yet upon this found by Verd1& , the Writ thall A 
bate, 1 Aſ.pla. 17. 

In an afliſe the party was not eſtopped to ſay that he was of full ape, 
alchough that he had ſuffered him to appear by his Guardian , and the af- 
fiſe found him of full age, yet the Court adjudged him within age , fo the 
verdict void, and the Writ abated, 25. Aſſ.p.2.Aſ. 231. 

In an afliſe againſt two, the one pleads a releaſe, the other jointenancy, 
andthe joyntenancy was found, and that he which pleaded the releaſe ſet 
to the ſeal of the Plaintiff, and ſealed the Deed, and that the Plain- 
tiff is a Lay-man, not knowing what was writ &c. nevertheleſs the Writ 
was abated by the Court, 44 Ed.z. f.23. Writ.576. 


—_ 


om ——_ 


X X 1 X. When the Aſſiſe giveth a Verdi@ at large, and further, 
that the Plaintiff was ſeiſed and diſſeiſed ,where the Tudg- 
ment ſhall be «ccording to the Verdi@ at large, and wher: 
upon the ſeiſin and diſſeiſin only, 


N an affiſe ofRent, attornement. to the Plaintiff was found after the 
death of the Grantor , and that the Heir releaſed to him in his poſleſ- 
ſton, ougy now upon the matter the Plaintiff is not diſſeiſed, yet if ſei- 


fin and difſeiſin be found, he ſhall recover, 16. Ed.3. Af.74. 16 Aſ.P.15 
Pgot thoughtzthat this was not the principal cauſe of the Judgement, and 
Luere of the releaſe. 

— Tfinanaſliſeat large ſpeciall matter be found, and alſo feiſin and diſſe 
fin, the Court ſhall adjudpe according tothe ſpeciall matter firſt found, 
28 Aſ. p.17. 32 Ed.3.eAf. 99. 

Where the Tenant pleaded a recovery againſt the Father of the Plain- 
tiff, he made title by ifcem of the Grandfather to the Father, and ſo to 
him, and found by verdict at large,that the Tenant recovered, but the Fa- 
ther died before Judgment &c, yet the Plaintiff was barred , for this ſhall 
not be avoided without a Writ of Error, 28 Aſ.P.17. ; 

. Inan alliſe by awoman, it was found that her Husband was ſeiſfed ot 
the whole, whereof two parts noware in demand, made a feoffment, and 
took again to him and his Wife, in ſpecial taile, and died, the Lord had 
the Wardſhip of the Heir , and =” itto 7. who aſſigned the third 


part to the Plaintiff in Dower without Deed , and alſo gave _" 
ho 


f 
d 
d 
d 
0 
d 


- Mfaiſe, 


hold her content, ſo ſhe was not diſleiſed, yet ſhe recovered by Judgment 
upon the ſpecial premiſes, againR the expreſs Verdict. 17 Af. p.3. Af. 
208. H.17.Ed.z. fel. 6. Eſtoppel 217. 

An aſliſe of Rent by an Abbot, it was found Rent-ſervice, and that B. 
his Predeceſſor with the Covent, did releaſe unto the Tenant all their 
right &c. This is a good Deed , but it was not ſhewed to them*, and the 
Abbot diſtrained, and the Detendants made reſcous , and upon the Dif- 
ſeilin found, he recovered, though the meaning of the Jury was, to bar 
him by the Premiſes, 9 H.6. e4ſ.359. 

The ailiſe ſaid, that the Defendants agreed to the Diſleilin made to 
their uſe, and being demanded , wherefore ? they ſay, becauſe they made 
not the Diſſeiſor to agree with the Diſſeiſee,and it was adjudged no agree- 
ment, 37.Aſſ. P.8.Aſ.329. 

Upon aReleaſe pleaded in bar, the Plaintiff ſaid, that he who pleaded it 
was Tenant at the day of the Writ, and hath aliened it pending it by ano- 
ther name, and recovered againſt him by colluſion , and upon this matter 
found, and ſeifin and difleiſin , the Plaintiff recovered, 25 Af, P 1. 
Aſſiſe 2 30. 

Title was made to Common as appendant,and unity of poſſeſſion found 
intheLord, and that he was ſeiſed and diſſeiſed , whereby the Plaintiff 
recovered, for it is ſufficient in an aſliſe, if ſeiſed as appendant &c. 5 Ea. 3. 

fol.15. Aſ.167. 

In an asſiſe theTenant pleaded a recovery,ſo in ſans tort.and it was found 
that he pro Precipe againſt A. and B. Uepending which , the King 
demiſed it to him,and iter A and B.enfeoffed the Plaintiff, and theTenanc 
ſued a reſummons againſt A. and B. and recovered, and had right and the 
recovery was in a Town of another name, but the Affiſe ſaid,that all is the 
ſame Land, and the place where the asſiſe is brought is a Hamlet of the 
ſame Town &c. yet all was held void , and the Plaintiff recovered, for 
that he was found in by Feoffment &c. P.14 E4d.3. Verdift 29. 

It was holden , if an expreſle verdict he given, and after examination 
they ſay the contrary, | yet judgement be pe upon the premiles. 
But if they upon their agreement ſay further , and conclude to the contra- 
ry, itis otherwiſe, 3 H. 4, fol. 19. 

In a Treſpaſs de parco fratto, the Iſſue was , whether the Wife of the 
Plaintiff delivered the beaſts, or whether ſhe did beat &c. and it was found 
that the frankpledge of the Town delivered them, and not the wife , and 
that ſhe did not beat. Serov, where the verdict is doubcfull at the my 
ning', and afterwards expreſs, we will give our Judgement according 
to that which is expreſs , alſo the Ptaintiff traverſed not, that the wife did 
not deliver them, but took iſſue upon the beating , whereby he ſhall take 
nothing if any other delivered them &c. 24.30. Ed, 3. fol. 7udgment 147. 
and this laſt was upon demand. 

Where in a conſpiracy againſt two,the one was found guilty, the other 
not, the Jurors were put together again, becauſe this is aye) 

i, 


120 


Aſiiſe. 
&c. and now they were found guilty , CM. 11, H. 4.fel.2. 

In an aſliſe the Tenant ſaid , that his Father died ſeiſed &e. and the 
Plaintiff was found ſiſter and Heir of her Father, and that the Tenant was 
born within the eſpouſals, but was not the Son of the Father, and the Ju- 
ſtices had no regard to this laſt matter , alchough that the Jurors ſaid, 
that the Father was in 1re/and when the Tenant was begotten &c. 44.1 5. 
Ead.2. Baſtardy 25. 

Iſſue upon the Plea, that no tenant was named in the Writ, and 
PI proved : This is good for the Plaintiff, 33 H. 6. fol. 40. 
Aſſ-19. 


—_ 
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——— 


XX X, Where a man ſhall have an Aſſiſe for divers things, as 
for Land and Rent, and where for Corody and Land, and 


where of divers Eſtates. 


_— of 25. Rent upon ſeveral reſervations, 17 Ea. 3, fol. 52, 
Aſſ.76. 

In an asfiſe of Land and Rent, and found the Rent reſerved upon two 
acres Leaſed, reſerving 12d. upon the one acre to him and his heirs , and 
12 d. upon the other acre to him alone, P.11. Ea.z. eAſſiſe 86. 

In an asſiſe of Land and Rent , and found that to the part of the Land, 
that it was given to the Plaintiff by Feoffment with the Rent, and to the 
Reſidue by grant of the reverſion with attornment of the Tenant for life, 
Tr'14 Ed.z. aſſiſe 108. 

In an asfiſe of divers Rents and a robe , and the arrearages &c, by di- 

_ Deeds, and one Deed concerning all , 12 E4.3. aſſiſe 112. Vide Di- 
vi). 17. 
_ Anafviſe for-reaſonable eſtovers in a Wood for burning , building, 
incloling &c. and for reaſonable eſtovers to dig Turfs in a Moor to 
cover the houſe, and to burn, good. So an asſiſe of halfe an acre ofLand 
and ofa Corody, AM.7 E. 3, afſiſe 138. So of Land and ofeſtovers,whereof 
the one at the Common Law, the other by Statute. So an aslſiſe for two 
Rents &c. 7 aſſ. P.18. 


——_— 


RX XI. Alſoſe of Nuſarce where it lieth , and for what thing, 
ani the bar, and title in it, 


N an asfiſe of Nuſance of water miſturned, whereby the Mill could not 
grind, now although that allthe profit be reſtrained , yet becauſe the 
Nu.ance was in another Town then where the Mill was, the Writ is good- 
But 


Miſe 


But ſome Tk that if it were in the ſame Town, he might have an aſliſe 


of novel diſſeiſin, 9 Aſſ.pla.l9geAſ.1 94. 

An Acton of the Caſe lyeth againſt ſeverall Tenants for Nuſance done, 
and was brought for diſturbing the high way over the Land of the Defen- 
dant to the houſe of the Plaintiff,and it ſeems he ſhall not have this ation, 
but of Nuſance,as for raiſing a Dike crofle the high way towards the Land 
of the Tenant, and if part of the water run another way from my Mill 
Marckham ſaith, that Nuſance lyeth, and not anaction of the Caſe, an 
after Nuſance abated, he ſhall not have an ation upon the Caſe, becauſe 
he might have had it before &c.2 H.4.fel. Attion upon the Caſe 24. 

Vide 1 4.H.8. fol. 38. againit Marckharn, that he ſhall have an action up- 
on the Caſe, and ſhall not be put to Nufance, where but part is reſtrain- 
ed, &c. 

Nuſfance for raiſing a houſe a croſſe his way, which he hath from his 
Meadow to the high ſtreet &c, and pood, as of a way claimed from his 
houſe to his Meadow, orto the Church, and although he be ouſted of all 
the profits, he is not put toa novel <ſſeifin, and it isa good Bar, that the 
Nufance was raiſed in the time of his Predeceſſor, and if &c. that the 
Plaintiff had no way but by ſufferance, ſo in without wrong, 20eAſ.1 P. 
18. Aſ.218. and be the way in part, or in all altogether eftopped, Nu- 
ſancelyeth &c. 18 £4d.2. Aſ.374. for if he recover in Allie of novel dsſ- 
ſeifin, yer the Nuſance ſhall not be holden away. 

In Nuſance, 2wuare divertit cur{nm aque from his Mill, and alfo from ſur- 
rounding certain acres of Land adjoyning, ſo that it grinds not ſo much, 
nor bears ſo much hay as it was wont, it is a good Count, the Defendant 
pleaded to the Aſlife, and found for the Plaintiff /ci/. his freehold, and hol- 
den,though the freehold be to the Plaintiff, yet by the Nuſance made, the 
freehold ſhall be adjudged to the Defendant, and the Writ was good ſup- 
poſing it,and the plaintiff recovered, and his damages,and the Nuſance was 
taken away at the charges of the Defendant, 32 Af.P.2 Aſſ. 309+ 

So note, the Action lies againſt him who levies a Nuſance in my free- 
hold to my ſelf &c. But if a Nuſance be levied in another mans freehold 
to my Mill &c, there the Action of the Caſe lieth, and not of Nuſance, 
by Priſot.33 H.6.fol.2g, But ſee what Treſpaſſe or action of the Caſe 
ſhall abate, as being brought againſt the Tenant of the ſoil for Nuſance 
levied in his own 09994 | and is put to Nuſance, 31 E4.3. Attion upon 
the Caſe 38. Infra H. 

An Allie of a faire levied as a Nuſance to his faire,the Defendant ſhews 
a Charter from the King &c. Now the plaintiff ought alſo to ſhew his 
Charter before, or to have preſcribed &c.T rin 4 E4.2..A([ 448 

A Nuſance againſt two for caſting up a Dike in the high way, that the 
Plaintiff hath over their Land &c. they fay, that they have nothing in 
the Land but imparcenary, and if it be not tound 2+c. that at the time of 
the Nuſance, the Land to which &-c. was in the poſſeſſion of one R. who 
enfeoffed the Plaintiff, ec. and prayed that it might be inquired &$6, 
H R ard 
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Aſsiſe. 


and it was found for the Plaintiff, whereby he recovered 24. 18 E4.2. 
Alſ.374-» 

C250 for not repairing a houſe adjoining to the houſe of the Plain- 
tiff, whereby the rain came upon the Plaintiffs houſe, and upon his walls 
&c. ſo that the timber and the walls were periſhed, and ſo that he could 
not repair his own houſe, and good, 18 Ea.2.Aſ.375. 

If T have a Mannor,and one holds a houſe of it by Rent, and I have a way 
from my Mannor to the houſe, to diſtrain tor the Rent which is payable 
twice in the year, now although that it was never arrear, yet if the Te 
nant ſtop the way, ſo that [ be conſtrained to go by another way, I ſhal| 
have a good Aſliſe of Nuſance, CH. 34.E4.1. Af.411. 

Nuſance for making of a Pond, ſo that where turfs were uſed to be 
carried, now he is conſtrained to go three miles about in Circuit, yet be. 
cauſe the Lord, and all the Freeholders were agreed that the Pond ſhould 
be made, ſo that no man could carry turts over the trench for ſome cer. 
tain cauſe profitable to the Town, it was held that it ſhould bind the 
Plaintiff without his agreement, 8 Ed.2. Af 41 3.wide21 H 7.fol 4o. 

And ſee, that the like agreement between the Pariſhioners ſhall bind 
them who agreed to it, if 1t be but onely for the profit of the Town, and 
not for the common profit of the Realm, 44 E4.3. fol. i g. 

Nuſance for making of a pit whereby the Water of my Mill is diſturh- 
ed, and runneth not fo readily as is wont, is good, without ſuppoſing 
ſtopping, ſtreightning, or diſturning. In like manner, if the Plaintiff be 
diſturbed of his fiſhing by it, and ſuppoſeth not the fiſhnng to be apper- 
dant to any Freehold, for it is it ſelf a Freehold, and as to the Mill iſſue 
was taken, that the pit was a mile from it, ſo that the water takes it full 
courſe again, &c. ſo not to the Nuſance &c. ere, and to the fiſhing 
he ſaid, that the place where the pit is. &@*£. was his own ſeverall fiſh- 
ing &c.Temp. Ed 1, A 422. 

N uſans , quia proſtravit ſepem ad nocumentum , &c. Barre , that 
it was caſt down by the Kings Writ directed to the Sheriff, 5 H. 3. tis, 
eAſ.436. | 

Nuſance of water miſturned, the Defendant appeared and faid nothing, 
the Aſliſe ſaid, that the water was miſturned betore the Wriu brought, 
but not to the Nuſance of the Plaintiff rill after the Writ brought, where- 
fore he took nothing by the Writ &c. P.16.H.3.cAſ.430. 

If termer of Land with common appendant, be ourted of his Common 
by making a Dike, the Leſſor may may have an Aftiſe of Nuſance, 23 H. 
3-Af-437. 


Treſpaſle for ſopping an open place, by which the fiſh of the Plaintiff 


have not water, he faith not, that the open place was made in his ſoil, 
or inthe ſoil of the Defendant, and it needeth not, but the other may 
kay, it is his own ſoil, and thereupon the Writ ſhall abate, for he is puc 
to his Alliſe of, and this Writ v5 & armizs doth not lie &c.P.31 E4.3- 
Attion upon the Caſe 38, vide ſupra D. | F 


Asfiſe. 


If one Tenant do ftop &e. all the Tenants through whoſe Lands I have 
a way, ſhall be named in the aſfiſe of Nuſance, 33 H.6.fo/.29. «Altion up» 
on the Caſe 13. 

If a man ought to repair a Bridge, by which I have a way from my free. 
hold to the Church, or to go and carry without limiting, to what place 
to carry, and he repair it not &c. I ſhall have an Action upon the Cale, 
and not of Nuſance : ſo if my Land be ſurrounded by not ſcouring of a 
Nike &c. for theſe lic in on feaſarce, but if he ſtop a Dike &c. Nuſance 
lieth, '7r.11,H.4.f91.81, Aion upon the Caſe 30. 
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XXXLI1, of what thing an Alſi[c lieth, and where of Tithes, 
Toll, the Church yard, Paſſage, 


H= of Tithes of the tenth oart after the Tiches paid to the Parſon, 
for the Abbot the plaint is good, and of this manner of Tithes this 
Court ſhall have Juriſdiction, 44 Ea. 3.fol. Jmriſdiftion 49. 

The Vicar ſhall have an Ailiſe of the Glebe againſt the Parſon, but it 
was denyed that he ſhall have an afliſe, or treſpaſſe of the Church-yard 
againſt him, becauſe it is ſpirituall, bur Thiry. faid, that ir is his Free» 
hold, and ſo tryable here, T.13 R.2.7uriſdiftion 19 Yuere. 

It was held, that the Statute which gives an Aiffiſe of Toll, gives it of 
Toll of the Market, and not of the Toll of the Mill, upon which fach 
an affiſe was abated, 3 Ed.1. Afiſe 401, But it ſeems by Herle, that an 
a(siſe lieth, for the Toll of a Mill, of corn growing in ſuch a place, but 
not to be ſpent inſuch a place &c. 19 Ed 2 Af 399. yet in the firſt Caſe 
the Asfiſe was for the Toll of Corn growing &c. and abated 4.401 

Aſiſe lieth not of ſuit to a Mill, «rs de kbero tenemento, 6 H.3. af- 
fiſe 425. 

But ſee that Tenant in Dower of a third part of a Mill, ſhall have the 
third part in ſeverall diſcharged of Toll, and if the heir rake all the Toll, 
ſhe ſhall have an afsiſe againit him, 23 H.6.4ſſ 435- 

AlſSiſe de libero Tenements, and plaint of a fiſhing, and found that the 
Tenant and the Plaintiff had common in the fiſhing there, and that the 
plaintiff is ſeiſed &c. whereby he took nothing. 12 H. 3, Aſ.427. and-inan 
alsiſe of common fiſhing, becauſe the profit is in the others ſoil, he was 
compelled to make his title, 34 Aſ.P.11. Aſ. 316. 

Aſiſe of a paſſage #/tra aquam in his boat with his young beaſts, oxen, 
and horſes. It is ſaid, the Afsiſe lieth not of the office of a Forreſter in 
right of the office, bur in right of the profits, and here grows no profit, 
but eaſement. 

Bur it ſeems, that Aſiſe lieth of a paſſage, which is profit #/tr4 aquam, 
ſv of Pontage and Truape by the Statute, 7.31, E4,t.eAf.440. 

R 2 Plaint 


124. Aſsiſe. 
Plaint of a Tenement , of a garden adjacent , ſo of one Toft, bunt 
Precipe 'qued reddat \ieth of them, 22 Ed- 4. fol. «13. Vide 8 H. 


G. ACC. 
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X X X IT. Where an Aſſiſe ſhall be turned into an Inqueſt, and 
tahen inthe nature of an Inqueſt by Niſt prius, and where in 
a forrein County. 


Sfiſe againſt three, the one pleaded a releaſe, which was denied, the 
A other pleaded to the Aſsiſe, and awarded as Aſsiſe againft them, and 
as a Jury againſt him who pleaded the releaſe, Tr. 12. Ed 3.»Af.27* 

In a Writ of Entry, a releaſe was pleaded, and depending the Iſſue, 
the Plaintiff brought a mort.d anceſtor of other Land compriſed in the ſame 
releaſe, being in the hand of the Juſtices, and thereupon adjourned into 
the Bench, and it was ſent tothe Juſtices that bring the Deed, the ſame 
day was given in the Writ of Entry, and the Aſsiſe, and at the day the 
Inqueſt appeared, which was for both the Writs, and the Tenant made 
default, and Petir cape was awarded upon the one Writ, and the other, 
and he made default another time again, whereby Seifin was awarded in 
both the Writs without damages, becauſe the Aſsiſe was turned into an 
Inqueſt, Temp. Ed 1. Feeffments 112, 2uere of the Caſe, for in a mort, 
d anceſtor, the-Proceſle is Summons and reſummons, and not Petit Cape. 

In an Aſiſe againſt f.and w. f. faith, that he entred by yy. to whom 
the Plaintiff hath releaſed, and thereupon the afsiſe is charged in nature of 
an Inqueſt, and ſhall not inquire further of the Seiſin or Diſſeiſin upon the 
releaſe proved falſe; and ſome ſaid, that in ſuch caſe where the Iſſue is upon 
the releaſe, and the Afiſe taken in manner of an Inqueſt, the others 
who pleaded tothe Afiiſe are without day, H.19 Ed.2. Aſ.408. 


ns 


XX XIV. Where the Deſendant may plead to the Writ after b! 
pleaded to the FuriſdiFion, and where in Barre, and what Plea 
the Defendant may p'ead, nh the Plaintiff is within age, 


Ti Tenant pleads to the Juriſdiction, the Plaintiff makes a new al- 
{s:gnment, the Defendant faith, that it is in another Town,$ H.6-f0/. 
12.Divi/.25 A.21 H.6.fol.57.Diviſ.a1.B. 

It is faid, that the firſt exception ſhall be to the juriſdiction, then to 
the Perſon, then to the Court, then to the Writ, then he may plead in 
Barre, M.15 H6 fol 14. 

But matter apparent in the form of the Writ he may plead, before he 
picadto the Juriſdiftion, 8 E4.4.fol.3. 5. andit is ſaid, that the excep” 
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tion may be tothe Writ, before it be to the Count, 'if there be not mat» 
ter apparent, which #t amicus curis, he may plead before tothe Writ, 

H.6.fol.10. 
_ eſe it isno Plea to fay, that the Plaintiff is of full age,where 
he is received by his guardian, if he plead not a releaſe, or other thing 
done by him,as being of full age, and upon ſuch _ pleaded he ſhall nor 
be eſtopped to averrehim to be of full age, becauſe he hath admitted him 
by guardian betore, and the plaintiff being en ay within age, the Te- 
nant pleaded the ſame plea in Barre, which he had pleaded zo the Aſliſe 
before. Af. 12 Ed.3. Aſſ. 116. 12 Aſ.P,37. Aſſ. 201. Diviſ.5. where he 
ſhall plead to the Alsiſe or in Barre againſt an Infant, vide Divi, 46, 

Vide 48 Ed. 3fol.10. that he who hath accepted an Infant by Attorney 
ſhall be eſtopped to ſay afterwards that he is within age &c. 
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XXXV. Alſſiſe for Tenant by Statute Merchant, Staple or Ele« 
git, of often Diſtreſſe, or to depaſture his ſeverall. 


TR by Statute Merchant, brings an Asſiſe, and depending it the 
Term expires, it feems the Writ ſhall abate, as in Ward at the com- 
mon Law, for he ſhall not recover here all in damages, as in Waſte by 
Paſten, Yuere, 11 H.6.fol. Aſſ.9.2.cap.19. 

If the Tenant ſay, that hes not tenant of the freehold named, the Plain- 
tiffe may well ay, that the Tenant entred —_— by grant of the Te- 
nant by Statute Merchant, who bad granted to him his eſtate before, and 
a go0d Count, though another hold the freehold, 24 Ea.z. fol.31. A/- 
ſje 130. 

It damages be recovered againſt him, who is bound to me in a Statute, 
and after he enfeoffe me, he which is recovered ſhall have a good Elegir 
againlt me, and I ſhall not extend the Statute againſt him, 21 Aſ.P.:8. 
38 Af P.4 Al 331. 

. Asliſe by Statute Merchant againſt an Infant,28 A{.P. 51. Aſiſe 262. 

 Asfiſe of Rent, and the Plaint, that the Tenant ſuppoſing that he held 
of him, diſtreined the beaſts of his Plow, ſo that by often diſtreſſe, he 
could not take the profits of his Land, the Defendant juſtified for fealty 
and eſcuage &c. in right of his wife, and becauſe they are are not valua- 
ble, it ſhall not be intended, that it can be often diſtrcined, the Plaintiff 
faith, that he holds not of the Defendant, but durſt not demurre, for 
then the Asfiſe doth not ly, nor of ſuit whoſe value cannot be extended, 
Lmere de fealty and homage, bur of the ſuit it hath been maintained, and 
the Tenant ſhall have this Writ againſt the Lord mediate or immediate 
alone, and he ſaid, that he holdeth of S. who holdeth of the Defendant, 


and held a good Plea, 27 Aſ.P.51.Af.257. but Firzh.fol.178. faith, 


that it lieth ofa rent charge, and that it liech not for homage, fealry, nor 
luit, vide 28 A{.P.5 0, In 
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, 
Aſaſe. 

In.an Asfiſe, the Tenant ſaith, that the Plaintiff himſelf is foiſed of 
the Freehold, the day &c.and yet is, this is but to the Asfiſe, The plain- 
tiff ſaith, rhat this is his ſeyerall, and the Defendant depaſtured i, and 
prayeth Asſiſe by the Statute ; the Defendant claims Common there, and 
found the ſeverall of the Plamtiff to his damages, but they fay, that the 
Defendant had not Paſture there, but by leave, but this is contrary to his 
confeſsion ; wherefore the Plaintiff recovered, and the Defendant was 
impriſoned. It was faid, that this was _— the Law, becauſe the plair» 
tiff rook not advantage of the confesltion Fe. 27 Af. ÞP- 39. Aſiiſe 
253-W-2.C4.26. 

Asſile for paſturing his ſeverall, and there was turfs there. Hanch, it ap- 
pears that the Freehold is the Plaintiffes, for the Record ought ro make 
mention offthe diſſeifin againſt the Statute, Ty. 11 H.4.fol. Afſ-16. 

. _ per Fitz.fol.178. the Plaintiff in the Asſiſe ought to wave the poſ- 
ESHLON. 
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XXXVI. Aſociation, fi non omnes, and how the Record: 
ſhall be dernanded npon change, or death of the Juſtices, and 
how the Jmſtice in an eſpeciall Afſiſe ſhall demean them, 


N Asſiſe, the Patent of aſſociation was firſt to [ and afterwards ano» 


ther tow. Newton, when F, was admitted by the firſt Patent, the later 
to xy. was void, for it was not directed to the fir{ Juſtices, and to ?. bur 
to them onely. Fort, agreeeth, and in the generall asfiſe they adjourn the 
Afsiſe by Proclamation untill the next Sesfions, and if the Asſife be pur- 
chaſed after, there needs no new Precept, -but ina ſpeciall Aſſiſe, if they 
make their Precept before the day of Ashiſe, tis void, and the Juſtices of 
a general! Asſife ought to be there at the day, otherwiſe it is of a ſpecial! 
Asſiſe, if the party keep them nor, then if the King aſſociate one who 
will not come, Iam in a miſchief, whereby it ſeems in a ſpeciall Asſiſe no 
aſſociation lieth : and if the King affociate rwo by ſeveral! Patents, the 
firſt ſhall be received, and if borh at one day, it is at the choice of the 
Juſtices to have the one or the other, 4.32 H.6.fol.12. Aſſiſe 17. 

Fitzh. faith, fol. 186.187. that by the Regiſter, aſſociations lie upon 
aſsociation. 

If the eſpeciall asſiſe have this ſpeciall clauſe, & iss quoz ſbi aſſoriavi- 
ws, it feems aſſociation well lieth, Firzh. fol.186. 

It a Writ of Afociation be delivered to the Juſtices, and the affociat 
hath not his Patent to ſhew to the Juſtices, they may go before without 
him, and he ſhall not be with them as a Judge, &c. H.5 £4.4 Af 459. 

A generall asſifſe by two, whereof the one is aſſociate to the Juſtice, this 
ſhall abate the whole asſiſe, for he may not be his own Judge, and he car- 


not be nonſuir, ro the intent that the other may ſue alone, for the other 
Juſtice 
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eAſsſe. 
Juſtice cannot award a nor-ſuit without him, 44 Aſ*P. 3. 4ſ.3 56. 54 A/. 


P.3. 8 H.6. fol..21. 
Vide, that one Juſtice of Asſiſe with the Clerk took an asfiſe nor expe- 


te preſentia alterins. Yet he that was abſent may certifie the Record 


upon a Certiorare, 11 H.7. fol. F. 

If there be only two Juſtices , and the one, or the Chiefe is in the Kings 
buſineſs and cannot come, the King may make another Juſtice, and afſo- 
ciatethe ocher to him &c. 28 Afſ, P.2, Fireh. 187. 

It a Writ de fs non omnes be generall for all the asfiſes, it ſhall be entred 
upon record, and ſhall continue for the Juſtices for their Warrant to take 
other as{iſes, but if the Writ be to take ſpeciall asfiſes, it ſhal! be annexed 
to the record, and ſent as parcel thereof when it ſhall be removed, 16 Ed. 
3 Aſ.73.16 Aſ.P.6. 

Aſliſe, all the Juſtices but one came , wherenpon the Tenants pleaded 
the outlary of the Plaintiff , and it was faid to them to have their record 
at a day, and at the day the Juſtices came not, and at the re-attachment 
the ſame Juſtices came, and one Tenant pleaded a Releaſe , where he had 
pleaded to the Record before, becauſe within age; and it was adjour- 
ned for the difficulty, at which day one of the faid Juſtices came not, and 
the other which was with him before came, and the 3. who came not be- 
fore. And it was holden, that the { mow ownes which was before the re- 
attachment, ſhould ſerve for the whole plea. They may alfo well record 
the plea pleaded before the re-attachment, for the record is entred before 
them, and have their commiſlion with them &c. Lege M1, Ed. 3+ 
eAſ. 110. And the chiefe may fend the —_— of one journey, 
abiding with him , without a Writ upon adjournment, 14 ef. P. 15. 
eAſ/ſe 203. and note, that in ſuch caſe where two Juſtices are, and the 
aſſociation is with a fi xon emnes , and the one dieth , the ſecond may 


AY ny » Fitzh. fol. 187. and one patent is good for ſeverall affiſcs , 


If an asfiſe be pur without day , by the non-comming of che Juſtices, 
and after new Juſtices be made , a Writ ſhall ifſue to the old Jultices to 
deliver the Records to the new ones, and this Wric thall not be indorfed, 
but the others ſhall deliver it by indenture with the Writ, 9 H. 6. fol. 4. 
ef. 7. ; 

: Fad t H.7. fol. g. Of a finetaken in the Coantrey , and the Juſtice 
l G 

Juſtices of asſiſe aſſeſs fines by their diſcretions, but amerciaments ſhall 
be affiered, and they may command filence upon a pain , and impriſfon. 
Jurors who will not take their oath , or fine them , and amerce the She- 
riff if he will not return the ſpeciall asſiſe, 17.H.6. fol. 13, and 14. 
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Aſsiſe. 


XXXVII. W#hen Procer ſhall be made , and when the Tenant 
ſhall be put to anſwer , and where the Aſſiſe ſhall be deman. 
ded and amerced. 


N affiſe no proces ſhall be made againſt the inqueſt until the Plaintiff 
hath made his Plaint , for there isno Warrant before, 39 H.6. Afſ. 24. 
22 H.6.fol.12. But ſee, that the Original it ſelf contain Yenire fac. duode- 
cim, and the patent to the Juſtices that he hath ſent the Sheriff co cauſe 
the asfiſe to come, at what day and place the Juſtices ſhall asſigne. And 
it ſeems this is intendedly the Precept which the Juſtices make to the She- 
riff, Sed Duere. See the old Natura Brevinm, fol.208. What Precept the 
Juſtices in a ſpeciall asfiſe ſhal award , untill the day of the Afliſes. des 
Onere, M.32 H.6.tol.1t. 
: The Tenant would not anſwer until the asfiſe was called , whereupon 
be was called, but not upon iſſues &c. P. 3 H, 6. Af]. 466. Burt a Habea 
cbrpor. was awarded, andat the day they were called upon iſſues , and al 
agreed, M 37 H.6. fel.26. and 27. 
But in an asſiſe where recovery in Dower was pleaded, and the eſtate of 
the Plaintiff mean, and the iſſue was upon »ox compriſe, proces was awat- 
ded to Summoners and Viewers &c. and the Aslſiſe called, it ſeems to 


the intent that if they came not, they ſhould be amerced, and if they came, 
there is _— rodo atthis time. So upon a Demurrer, if the Juſtices 
I 


adjourn the Asjiſe, the Jurors ſhall be called from day to day , and yet it 
may not be taken &c. P.48 Ed.3. fel.11. eAſ.65. 
In an asſiſe, at the firſt day the Defendant made default, the asſtſe was 
-awarded, and the Plaintiff called to make his plaint , and the Jurors made 
axfault, yet they were not amerced , but a Habeas (orpora awarded, 30 
P.17 Af. 302. and it ſeemeth the Law in all inqueſts which are to 
appeare at ti next day after any iſſue , if the tenant be eſſoind or make 
detault, the Jurors ſhall not be amerced for not comming. Hen.6 fol. 20 
17.7. fol.8. and ſo although the Tenant come at the firſt day , becaulc 
he might have been ane, 1 Ed.z.fel.t2. Soto a ficut alias after r& 
ſummons, where the firſt Venire facias was not ſerved, and after the ple 
was without day by demiſe of the King, & at the reſummons,and a Haves 
C or pore if the party be eſſoined, the Jury ſhall not be amerced. Otherwiſe 
it is if the parcies appear &c. H.6.fol. 20. 2ueve, if they ſhall be amerced 
where the defendant in treſpaſs comes not at the firſt day after iſſue , be- 
cauſe it is not another proceſs. 
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X X X V III, The Forms to enter the Pleas aud contimuances tn 
all other matters. 


Rror upon asfiſe where at the firſt day of the asſiſe, and the varties a5 
Food. and being ſworn, theasſiſe remained for want of Jitors and 
at another day the parties appeared, and the Jury were rea , and becauſc 
no mention was in the Record that the two were fworn the day , but 
in the backſide of the panel , nor no mention of the firſt day, nor of the” 
Habeas Corpora, it was held error, for if theſe matters, and that which was 
done the firſt day be not entred , they may plead anew , where peradven- 
ture they had confeſſed before &c, 38 H.6. fol. I4. Error 39 | 

Error upon an asſiſe where the parties and Jury appeared, the entry 
was, {uratores exatti vener. & aſſiſa rem. Capiend, eo qued quidam nou fe- 
cer. viſum, et quidams non apperuer. and it was held error. Hs ey, ifthe 
Record were, Lnod furat. compar, quor. 12. ſuper ſacrum ſuum dicunt 
&c. and not entred, Ele; & 7mrats, this is Error, although it is implied 
M. 1. Ry. 3. Error 48. andthe entry, Quod quidam fecernnt viſum & 
qnidam now, is Error, but it ſhould be, 20d ſſi/a remanet pro defeBtu vi- 
{us, 3 H.7. fol.13.Error 49. | 

Thar which is done the firſt day remains upon Record before the Juſti- 
ces newly aſſociated, and if recovery be pleaded, and be entred that ke had 
his recovery at the next Seffion, this ſhall be underſtood to be the Plea of 
the partie, and not the ſaying of the Juſtices , for they ſhall not fay to the 

who had his recovery at the day, 14 E4.3. Aſſ.110. 

Aſfiſe in the Bench remaining for want of Jurors , the entry ſhall be ac- 
cordingly, and by the panel the eſtreats ſhall be made, for the panel ſtayes 
alwayes in the Bench , but in an asfiſe in the Countrey it ſhall be entred 
that it remains, Pro defeft talts & talis now Jarator, as before , and the 


eltreats ſhall be made by the Roll , and the panel ſhall be deli 
Sheriff, 12 eAſ.P.19, A 198. "Ing elivered to the 
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XXXIX, Where the Tenant ſhall ſay that the Aſſiſe came 
pon the Title, and certain mattir of Title to a Rent, or 
againſt a Deed pleaded, or by reverſion , and whether he 
medadles with the Bar, 


(3 bronght an asſiſe, the Tenant ſaid, that his Father died ſciſed, and 
gave colour, thePlantiff, that after the diſcent T. was ſeiſed, and gave 
itto our Father in taile, who died ſeiſed, and we &c. untill &c. the tenant 
laid, let the aſsiſe come upon the title &c. _— dy the better opinion, 

. "0 


Aſajſe. 


as in all Caſes where the plaintiff makes Title at large, or where he doth 
confeſle and avoid the Barre, #t hic, if not where he conveyes from the 
Tenant himſelf, as it is ſaid, that he enfeoffed him by whom, the 
Tenant claimes upon condition and entred upon the breach , for 
there the Tenant ought to maintain his Bar, and ſhall not ſay, the Aſliſe 
came &c and n all Caſes where the Bar is in traverſe, the Tenant ought 
to maintain it, for the Iſſue tendred hath made the Bar materiall, Tr.5. 
 H.7.fel-29. Aſſiſe 35. and ſo Fitzh, reports, but in the Book at large, Fi. 

#exx and Fiſper hold, that the Bar ſhall be likewiſe maintained when ir is 
confeſſed, and avoided, and Finewx faith; where the recovery is pleaded 
in Bar, or other matter, upon which the plaintiff cannot make his Title at 
large, the Tenant may not ay, the Aſliſe came &c. and ſoit ſeemeth to 
him when a diſcent is pleaded, 5 H.7.f04.30. 

See a good Caſe of this 32 Ed. 3. Aſiſe 99. Divs/.1.7.K. 

If a plea in Bar of the afliſe be naught, the plaintiff needs not make Ti- 
tle,nor anſwer to the Bar, but demur upon it. 20 H.6.7r. 11H. 7.fol. 28. 

And where the Tenant pleads a Bar, and gives colour by Title after 
the Bar, the Plaintiff may well traverſe the Bar without making Title, as 
where the Tenant claims by difcent aseldeft, and the plaintiff is youngeſt 
&c. it is ſufficient to ſay, that the Tenant is a Baſtard. So if the Tenant 
ſay, that he was ſeiſed unrill diſſeiſed by T. who enfeoffed the Plaintiff, 
it 1s ſufficient to ſay, that T. did not difſeiſe the Tenant, or that he enfeot- 
fed not the plaintiff, but if the Tenant plead a feoffment of a ſtranger, 
and that the plaintiff claims by Deed &c. now it is no plea to ſay that the 
ſtranger enfeoffed not the Tenant, but he ought to make Title, for the 
Tenant hath nor given him Title in deed by the colour, 20 H.6.fel.38.39, 
$H.7. fel. 32. & vide de hoc 3 Ed 4.fel.20.4 £4.4.fol.17. 

It wasfaid, that in Treſpaſſe upon a Feefment of the Plaintiff pleaded 
1n Barre, he may ſay, that he was hot enfeoffed &c. but in an Afliſe he 
ought to make title, Dwexe 10 Ed.4. fol.g. 

Entry in nature of aſliſe of Common, the Tenant faith, 'that he dil- 
ſeiſed not, and here the title is not compriſed within the Writ, but he 
ought to make title to the rent or common, but this Writ lieth not of 2 
Common, 4 E4.4. fol.2 Entry 34. 5 Ed.z.fol. 15 Afſiſe 167, 

An Aſliſe of Corodie without ſhewing thereof, and Fixchd. ſuit ira- 
t#;,becauſe the Court grould not compel! the Plaintiff to make title where 
pogo " groſle, and ſaid they did againſt the Law, 29. Af. P. 8. A/- 
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XL. What Tile 3s good in an aſfiſe or other ation againſt the 
Deed of the Anceſtor, or a Record. 


+ yon a Deed of the Anceſtor with warranty to T, whoſe eſtate the 
4.yenant hath pleaded in Barre, the Plaintif aich', that the Anceho! 


died ſeiſed, Herle, the Title ſeemed good, but it was found againſt the 

lainciff, the deed is confeſled, yet he took it by proteſtation, g Ed.3. f. 
19.Afiſe 155-424.38 Ed.3.Title 30,and 44 Ed.3. Title 31.21, 45 Ed.z. 
Title 32,10 H.4. Title 14.16 eA[.P.16, Title 9, 

It was ſaid, 10 Af. ÞP. 23. that againſt a releaſe of the anceſtor with 
warranty, a dying ſeifed of the fame anceſtor ſhall not be a Title, but it 
ſhall be againſt his Feoffment with warranty Tit/e 8. 

Againit a releaſe of the anceſtor with warranty by collaterall pleading, 
the plaintiff ſaid, that after the date of the releaſe, one T, was ſeifed in 
fee, andenfeoffed him, it was held a good Title,” 44.28 Hen. 6.T itle 19, 
the Tenant would have eſtopped him by this, that in another aſliſe upon 
the ſame plea in Bar, the plaintiff made Title by Leaſe and releaſe, but be- 
cauſe the releaſe was denied, each was eſtopped againſt the other &c, all 
at large, Hill 32 Ed.3. Title 36, 

In an Afliſe, a Fine of the anceſtor pleaded in Bar, the Plaintiff aid, 
that this anceſtor had'nothing but for life, the reverſion to him, and that 
he entred for forfeiture, and it ſeemed a good Title, ſhewing how he hath 
the reverſion. Cawnt.If he claim it one way, and another Title be pro- 
ved, he ſhall recover, Herle, If in an Aſlife one juſtifie for alienation of 
the Tenant for life, he ſhall notſhew how he hath the reverſion, becauſe 
it is veſted, H.6.E4.3.fol.1, A. 198. But againſt ſuch Fine"of his ance- 
ſtor, he ſhall ſhew the Leaſe of the other anceſtor to him which acknow- 
ledged the Fine and the diſcent to the Plaintiff, who entred &c, 3 E4.3» 
fol. 21, Aſfſiſe 174. and needs not ſhew how the other anceſtor had 
it &c. 

Upon a Fine of the anceſtor pleaded againſt an Infant, he ſaid, that the 
Conuſee re-infeoffed the ſame anceſtor who died ſeiſed, and becauſe with» 
in age,the Asſiſe was at large, but yet the Title ſhall be entred, 28 4,401. 
Aſſiſe 26.3. but to ſay generally that the anceſtor died ſeifed, is no Title a- 
gainſt a Fine, without ſhewing how he hadit, 5 H.7. fol.29. Af. 35. So 
of an Aft of Parliament, 10 H.7.f.5. H.1oH.4.T ite 14. | 

In an asfiſe the Tenant pleaded recovery againſt a ſtranger, and Title of 
the plaintiff mean between the Writ and the Recovery, it is no plea for 
the plaintiff co ſay, that he againſt whom &c. had not any thing, if he ſay 
not that himſelf was ſeiſed, or another whoſe eſtate he hath, P.48.E4.3. 

fol. Title 33. 

The Tenant faith, that he recoverd againſt the ſame Plaintiff in an asſiſe, 
be ſaith, that T. gave the Lands to B. his father for life, the remainder to 
the plaintiff, the tather died, he entred, and was ſeiſed and diſſeiſed long 
time before the recovery, and held a good Title, P.13 £4.3.T itls 6. 

And in this Caſe to another parce)l, the Defendant pleaded a recovery 
againſt a ſtranger of the Seifin of 4. ina AMortdanceftor and the Title of 
the Plaintiff mean, and ſaid, that T. gave itto A. for life, the remainder 
to.lim &c. ſo being ſeiſed before the £artdanceſter,the Tenant faid that 
ef. was (ciled in tee, without that that he had any thing of the pile 
the . . g 2 O 


Aſsiſe. 
of T.. but ir is not ſufficient to ſay only, that A. had nothing of the gift of 


7. for where the Plaintiff is compelled to make title, it is ſufficient totra- 

verſe it. 
*  _ But where one makes title of his own agreement only, there, upon ano- 
ther title found, he ſhall recover, and here the title is not materiall, for he 
might make title , that before the Recovery he was feiſed , and diffeiſed, 
without more, and ſo the Leaſe ro A. not traverſable , P. 13. Ed. 3. 
Title 6. 

Fine pleaded and executed againſt T. and title of the Plaintiffmean 

the Plaintiff makes title ter by fine of the Conuſee &c, 29 A. P. 1. Aſc 


fiſe 275. 


RR —_—__ 


XLI. Wha' Title may be good, where he medleth with the Bar, 
and whether he med.eth with the bar, or make Title at 


lirge. 


I; isnot a ſufficient title , that it was found by office, the reverſionto 
him after the death of the Tenant for life, without ſhewing how he had 

it in deed, where the Tenant faith , that the reverſion was granted to 

by by T. who leaſed it to F. (now dead): for life, H. 10 Ed. 3. fol. 2. 

Aſſ. 156. 

Aſiiſe by a Woman, the Tenant faith, that the Land was given to the 
Plaintiff and her firſt husband in ſpecial taile , the remainder to the Heirs 
ofthe Husband, who died withour iſſue , that ſhe took another Husband 
who aliened, and the Heir of the firſt entred, and enfeoffed us, the woman 
ſaid , that her firſt Husband deviſed the remainder to her and her-Heirs, 
now the Tenant took not — of the diſcontinuance but demvrred 
upon the-deviſe, and. this was held a good Title &c. 26.eAf. Þ. 60. 
Aſſ.259. ; 

T man ſhall make title at large in no Action", but in an Asſiſe,, not in 
Treſpaſs, becauſe of the certainty in the Wrir, /cs/. day and year &c. and 
judgement hath been reverſed upon a title at large, made in a Writ of 

try in nature ofan Asſiſe, 5 H. 7. Title 24. and A. 21 H.6. Title 26. 
the ſame year, Title 27. But there he may fay, that after the title pleaded in 
bar, ſuch a one enfeoffed him, 34 H 6. fol. Entry 25. 

An Afliſe by Colr, the Tenant ſaid that T.. enfeoffed the Father ofthe Ml / 
Plaintiff , and the Land deſcended to the Plaintiff , and afterwards it was th 
ordained by Parliament, that all eftateg made by T. or by any other ſeiſed H 
to his uſe to the Father of the Plaintiff, or to' any otherto his uſe, ſhould 
be void, whereupon T. entred upon the Phainti , and enfeoffed us. The th 
Plaintiff faid that f. was ſetſed, and gave it to the Father and Mother of the th 
Plaintiff in taile, that the Wife ſurvived, and we are their iſſue &c. and it lec 
was held thattirle at. large ſhall nor be made ,- becauſe the Texnrhans T; 

| given. 


ah. © odemndc 


given him a title and avoided it by Parliament. So where one 
ives title by matter in a fac, as that he enfeoffed the Plaintiff upon con- 
Gon &c. or that his Father within age enfeoffed the Plainti# &c. ſo if 
not of ſound memory &c. or where the Father of the Plaintiff diſſeiſed 
the Tenant, and he made continual claim &c. in theſe caſes Briay ſaid, 
that the Plaintiff ſhal] not make title at large. It was alſo held, if the Te- 
nant pleada fine , recovery , or Feoffment with warranty , the Plaintiff 
ſhall not make title at large ; for he is bound by them, if he be , or 
Heir. vere of the Warranty. Bur ifthe Tenant plead that the Plaintiff 
recovered againſt hing ,"and he reverſed it by Writ of Error, and ſtayed 
Execution, the Plaintiff may make titleat large, for this recovery is but a 
colour &c, were, ifthis ſtand with the reaſon of Brian, 5-H. 7. fol. 
T itle 25. 

had whe a man makes title at large , he ſhall not traverſe the bar, 
5 Hy. fol.z2. and fol. 33. 

The Tenant faith, that ?. enfeoffed him , and afterwards diſſeiſed him, 
and enfeoffed the Plaintiff, the Plaintiff faid-thar 7. levied a fine to the 
Plaintiff before, and that he enfeoffed not the Tenant, this is a negative 
pregnant, but he ſhall ſay, that before the feoffment ſuppoſed, he acknow- 
ledged a fineto the Plaintiff, withour that, chat he. hath any thing of his 
Feoffment &c, M.21.H.6. Title 27, 

It was faid, if a Feoffment of a ſtranger be pleaded , and colour given, 
the Plaintiff ſhall not ſay that before &c. another was ſeiſed , and enfeof- 
fed him &c. until &c. becauſe it might ſtand bur it is ſufficient to 
lay that a ſtranger was ſeiſed and infeoffed him, without ſaying before &c. 
orb ſeems this is a title at large, 14.H.6. fel.6. Vide 28. H.6.Title 19. 
Diviſ.3 9. 


And upon releaſe of the Plaintiff pleaded, it is ſufficient to ſay , that af-- 


terwards T. was ſciſed and enfeoffed him,'g H.6.fel.49. 


Ap tj mr —— 
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XLII. Title, where to be ſhewen how he had the Eſtate , or how. 
he. by whom he claims hadit , and where. good by what. 


Eſt te. 


A Feoffment ofa ſtranger pleaded in bar with colour,the Plaintiff faith” 
that be was ſeiſed untill he was diſſeiſed by the Tenant\, without 
that the ſtranger enfeoffed him, and held a good Title, quod nota, Þ. 39. 
H.6. Title 15. 

The Tenant pleaded that 7. P. leaſed to the Father of the Plaintiff,” 
the remainder to his Father in fee, and both are dead , and gives colour, 
te Plaintiff faith that 7. before the ſuppoſed Leaſe was ſeifed and enfeof-- 
ed him, and was ſo he. was ſciſed until &c. held a good-title, 9 H: 4.. 


Title g5. : 
Allife- 


133 


Aſriſe, 

Aſie of Rent in groſs , the Plaintiff may not make title by « 9s 
eſtate by preſcription, otherwiſe it is, if he claim as parcell ofa Mannoy, 
31 Aſ.P.23.Tuls 13. REES 4 

So of Rent-ſervice, ſeiſin is a ſufficient title without Deed after the 

urchaſe. Otherwiſe it is of a Rent-ſeck or Rent-charge , although that 
* and all the Lords of the Mannor have been ſeiſed &c. if he claim it not 
as parcel of the Mannor, 22 Af]. p/a. 52. Af. 244. Upon a Recovery 
pleaded, the Plaintiff may well ſay, that he againſt whom &c. had not any 
thing, but T. whoſe Eſtate he hath, and good without ſhewing how , 43 
Ed.q. fol. Title 33. X 

Ic is faid that the Plaintiff by way of ele in his replication ſhall neyer 
plead by a 2ue Eſtate, 2 Ed, 4. fol. 27. per Danby 9 Ed. 4. fol. 3, 


"— —_ —_— I _ _ _- —_ 


CA A OI tees 


X LIII. The forme of Titl: toa Rent , Common , Office, ani 
Coredy. 


Pon Hors de ſn fee pleaded , the Plaintift may well ſay that his 

Grandfather died ſeiſed , and the Land deſcended to his Father, who 
died ſeiſed, and it deſcended unto him , and ſhall have the asfiſe without 
ſhewing any ſpecialty, 8 £4.2. Aſſ.420. Vide Diws/. qt. a good caſe. An 
Abbot ſhall make title to Rent by preſcription, 19 Ed.z.Ttle 34.18 Af. 
P.17. Title 10. And title by a 2+ Eſtate by Deed is good &c. & viat 
29 Aſſ.P.66. Title 12. where in an asfiſe of Rent upon the Deed of the 
Anceſtor pleaded, the Plantiff aid, that his Anceſtor hied ſeiſed, without 
ſhewing how, and it was good as well as of Land &c. 

A man made title toRent by Deed , by which the Grantor bound him- 
ſelfe to pay it &c. 29 E4d.3.«4ſſ. 366. 

The Tenant ſaid, that he granted the Rent to the Plaintiff for the term 
of the life of T. who is dead , the Plaintiff ſaid that the Tenant held the 
Land of him, and he was ſeiſed untill difſeiſed, and it was good without 
alledging any ſpeciall diſſeilin, 36 H. 6. fol. Title 22. Vide the accord 
withg Ed.q. fol.19. Aſſ.30. 

The Plaintiff made his title, that 7. was ſeiſed of the Land whereof &c. 
and granted him the Rent , and did not ſhew the quantity of the Land, 
bat the Deed would have it, de omntbas trrr45 in villa, and it was partot 
his plea, whereby the title was good , H.8. H. 4. fol, T itle 26. 
7 Fil.g. fol. 29. 

An Aſliſe of Rent, the Tenant ſaich , that the Plaintiff enfeoffed him, 
to hold of the chiefe Lord, the Plaintiff faith, that after &c. he was ſeiſcd 
by the hand of the Tenant, this is no title without ſaying how &c. 8 #4.3: 
H4ſ[.4' 0. See there, he alledged how he was diſſeiſed of theRent,/as by r& 
plevin,ſued,and agreeth with 12. H.7 .fol.2.8.xhere it is faid,that he ought 
1 the title to ſhew what rent it is, and how the diſſciſee made it &c, 

In 


eAſvſe. 

In an aſliſe of an Office, and made title by reſignation of T. and that he 
was admitted by the Chief Juſtice , andir' was held, a Reſignation is of a 
Benefice to the Biſhop , but of an Office it ſhall ſurrender, butthe better 
title is to ſay, that the Office was void, and he was admitted, CA..8.E4.z, 

fol. Title 23, | 

An Afﬀiſe of Corody , where he ſha!l not make title by the Grant 
of the King without Deed, 4 £4. 3.eAf. 177. Vide the Caſe Din 
v3/. 16. | 


—— 
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XLIV. What Title (hall be when the parties agree of one and 
the ſame perſon , and what when the Tenant gives colour of 
Title to the Plaintiff. 


N an asfiſe the Tenant pleaded the Feoffment of a Stranger , and pives - 
colour, the Plaintiff to part faith, that another ftranger enfeoffed him, 
and to the reſidue faith, that one T. acknowledged a fine of releaſe to the 
Plaintiff &c. and the laſt was held no title , becauſe he alledpged not ſeifin 
inT, as if thePlaintiff ſaid that one _— a Precipe againſt him, and 
he barred him, this is no title. So he ſaid, that he himfſelfe was ſeifed, and 
that a ſtranger releaſed unto him &c. But a fine of his gift is a good title, 
x3 H.6. Title 21. 4.10 H.6. fol.21. 

The Tenant pleaded, that zy. leaſed to the Father of the Plaintiff for 

life, the remainder to his Father in fee , . and both died, and gave colour, 
the Plaintiff ſaid, that z#. before this Leaſe ſuppoſed, was ſeifed , and en- 
feoffed him, ſo he was feiſed until &c. and held a good title without more, 
9 H 4 Title 29. Divi/.41. 
But where the Tenant faid that T, enfeoffed him, and afterwards diſ- 
ſeifed him , and enfeoffed the Plaintiff, and the Plaintiff pleaded the gift 
of T. to him before &c. without that that the Tenant hath any thing of 
the feoffment of T. ; 2zere; if this traverſe be needfull &c. 27, 21 H.6; 
Title 27... 

In an asſiſe the Tenant faith that f. died ſeiſed , and. his heir infeoffed 
aim, the Plaintiff faith that F. was his Villain, . and he entred before the 
feoffment &c. 24.26 H.6.T itle 17. 

The Tenant faid that his Anceſtor was ſeiſed , and did Leaſe toT. 
for life, who aliened , and the Plaintiff claimed as Heir , where he 
was a baſtard entred, and we outed him as Heir &ec. the Plaintiff ſaid, 
that he recovered in an asſiſe _ T. and his altenee, at which time the 


Tenant had nothing, nor ever had, and fo was ſeiſed &c. and held no title 
t0 haye an afliſe 10 Aſ.P.20.T3tle 7. . 


XL V. Where 


136 Aſviſe. 


X LV. Where iz A(ſiſe where there is no need to make Title, be. 
ſtdes his own poſſeſſron, and where it is needfull. 


R Pon a Feoffment of a ſtranger pleaded in Barre, the plaintif ſaid that 
he was ſeiſed, untill he was by the Tenant diſſeiſed ; without that 
the ſtranger enfeoffed him. Paſtor held this a good Title, 30 H. 6. Title 
is. Bor26 H.6 Tels. to alledge his own Title with traverſe to the 
Barre was held no ſufficient Title 1n an Aſſiſe, nor in a Writ of Entry, 
but good in Treſpaſſe &c. 

But ſee that upon a recovery againſt a ſtranger pleaded and the Title of 
the plaintiff ſhewed, it ſufficeth to alledge the Seifin in bimſelf at the time 
without that that the ſtranger had any thing, 48 Ed. 3. Title 33. and up- 
on releaſe of all Actions pleaded, the Plaintiff faid,that after it he was ſe- 
ſed and diſlceiſed, and held a good Title, becauſe this Releaſe did not ex- 
tinguiſh the right, P. 19 Ed.3.7itle35. and upona recovery pleaded - 

ainſt a ſtranger in a mort,d'anceſtor, and the Title of the plaintif 
wed it was holden a good Title, to ay that before &c. he himſelf was 
ſeiſed untill &c. 13 Ed,z. Title 6. See of this Divi/. 39. | 

In an Afiſe the Tenant faid, that the Plaintiff brought Termis. qu 
preteriit againſt him of the ſame Land, Judgement &c. the Plaintiff ſaid, 
that this Land is not part of the Land then put in view, whereupon AF 
Liſe was awarded, but if the Tenant had rejoyned,that part was 1n view, 
m7 ſhould have been made againſt the firſt viewers, otherwiſe if he 

ad faid, parcell in demand, and it 'was moved, whether it was a Title 
for the Plaintiff, co ſay that after &c. that he was ſeiſed, untill he was dil 
ſeiſed, and if he ſhewed that he was ſeiſedbefore the Writ and diſlciſed, 
and that after the Writ heentred &c. upon this Title he ſhall have ana 
iſe, although that the other Writ be depending, 2zere of this 29 4 
fſe.P.66, Title 11, 

Upon a Deed of the anceſtor pleaded againſt two, whereof the one 
was within age, both made Title by diſcent from the ſame anceſtor, and 
it was well, but if another Title be found for the Infant, they ſhall rec 
ver, 29 eAſ.P.53.Aſiſe 289, 

Where a releaſe of a ſtranger in his poſſeſſion, is no Title, 16 He 
fol. 22, Divi/.43.4. 


XL VI. Wher 


Aſiiſe. 


X LVI. Whereupon 4 naughty Bar pleaded, and a good Title, 
4a naughty replication ſhall not prejudice, if the Title and diſ- 
ſeiſin proved. 


He one Tenant pleads a Bar, the other that no Tenant is named, the 
Plaintif makes Title which is good, now although the Bar be naughr, 
and the explication to the Title naught, and the Serfin and diſſeilin found, 
the plaintif ſhall recover, 36 H.6.fel. 35. Af.19. 

if the Tenant plead a naughty Bar, and confeſle the ouſtre, the Plain- 
tif makes a good Title, and this being found, he ſhall recover without 
inquiry of the Seifin and diſſeiſin, ſo when a good Bar is pleaded, and the 
Tenant ſaith, that the Aſſife cometh upon the Title, and foundfor the 
plaintif &c, for where a naughty Bar is pleaded the plaintif may make Ti- 
tle at large, and pray the aſliſe 6 H.7.fol.2. eAfſiſe 36. 14 H.7.fol. 12, and 
otherwile it is in Precipe. 

Likewiſe upon a naughty Bar pleaded, the plaintif may have the Aſliſe 
at large without making Title, but if he make Title) which likewiſe is not 
ſufficient, and Seifin and difſeilin be found, he ſhall not have Judgement, 
2 nere,for ſome ay that he ſhall have it upon the ſeifin and difleifin found, 
but not upon a naughty Title found for him, T.11.H.7.f4/,28, 


Mm 


XLVII. Where one may plead a Bar without the other, and 
where he may plead for himſelf and another, and where the 
one may not plead in Bar, and the other to the Writ, and a 
Bar againſt the cne plaintiff, and to the Afſiſe againſt the 


other, 


Sſiſe againſt husband and wife, who plead a Bar by _—_— at an- 
other time the husband in proper perſon pleads a releaſe, and it ſeems 
he ſhall not be received, if the Attorney of the wife will not aflent &c. 
26 Book of Aſſiſe P. 44.<Aſſiſe 243. 

Aſliſe againſt Husband and wife, he faith that the wife is eloined 
and within age, and pleads for himſelf and his wife as guardian. Thorp 
faid, that he ought to have a warrant, ec. andthe aſliſe awarded,2 9 Aſ. 
P.67. Aſſiſe 293, 

Aſliſe by husband and wife, ſhe may not difavow the ſuit, andif ſhe 
be eloined by the Tenant, or if the wife of the tenant be eloined 
by the plaintif he ſhall ſhew ir, and plead for him like, and his wite, but 
he ſhall be like that of her husband,, 39 Aſ.P.1. eAſi/e 333- 
Upon profeſsion pleaded in the Wife, and certified, the Judgement ſhall 
not be, that they ſhall be barred forever, P.21 R.2. Aſ.334 

| T 


Asfile 


138 


Aſciſe. 

Asſiſe againſt two, the one ſaith, that the Plaintiff was ſeiſed, and was 
ouſted of the Plea, becauſe the other as tenant had pleaded to the aSſie, 
26 eAſſ.P.49. eAfſ. 244- 

Asſiſe by two Parceners, the one within age”, the Tenant claimed by 
partition as the 3. and pleaded the partition 1n bar againſt her of full age, 
and to the asſiſe againit the Infant, and it was holden that he muſt plead in 
bar againſt them both , or ſhe may wave the bar againſt the other 
per Cariam, yet the asſiſe ſhall be inquired at large for the Infant, 3o A 
P. 7. 

Aliſe againſt two ſevera]l tenants , the one pleads a Deed of the Ance- 
ftor of the Infant, which comprehendeth all the Land , but he would 
not that the other tenant ſhould take advantage of the Deed, and 
the other- pleads the ſame Deed ro T. whoſe Eſtate he hath , and well 
without ſhewing it, becauſe it belonged to the other tenant party, 40 A/. 


P.34.Aſ-342. 
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XL VIII. of what things the aſſaſe ſhall firſt inquire , and 
where of many points, 


KH againſt 7. and others, the others to part plead joyntenancy,and 
to the reſt as Tenants plead in bar. ?. likewiſe C5 the tenancy, 
and pleads in bar by a Deed of the Anceſtor of the Plaintiff , the Plaintiff 
chooſeth 7, his tenant,and intitles him by entry for condition, and at iſſue, 
and found that the others were Tenants of that part whereof joyntenancy 
was pleaded, and of the refidue, the condition found againſt the Plain- 
tiff, and was held error, becauſe the iſſue was inquired before the tenant, 
So when one pleads no tenant named, and if &c. »u/. tort, it ſhall be 
error to inquire of the ſeifin and difleiſin before the tenant be found, 7.11. 
H. 4. f.68. Aſſiſe 48. 35 Aſ.P.2. 12 H.6. f.1, 

And in an asfife adjourned for the difficulty of the Verdi, becauſe they 
inquired of the iſſue before the Tenant was found , where the tenagcy 
was ſeverally raken upon them, the asſiſe was remainded to inquire therot, 
and ſeifin and difleilin, 35 Af.P.2. Af.3: 9. 

Vide 13 Ed. 3. Aſ.60. where one Defendant made title by the dying 
feiſed of the Anceſtor , and the other ſaid, that ſhe was tenant in Dower 
of the endawment of the ſame Anceſtor , and of the aflignment of the 
other tenant, now the asſiſe ſhall firſt enquire of the ſerſin and difleifin, 
and laſtly of the plea of the tenant in Dower &c. $0 where the one as te- 
nant pleads that the Land is in another town, and the other claims 45 
tenant in Dower & c. the plea of the wife ſhall not be inquired , untill the 
diſſeilin be alfo found for the Plaintiff, 22 Af. P.2.Af. 199 

Atliſe of Rent againſt two, the one pleads, that he was neves ſeiſed, the 
ether: hors de ſon fer, the Plaintiff ſhewed the Need of bim who pleader 
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hors de ſon fee , the Deed ſhall be firſt inquired &e. 18 Af. P. 17. eAſſi/ 
213, and it is ſaid, that alwayes juſtification by title ſhall be inquired 
before the plea,which doth but excuſe him of the wrong &-c, M.31 Ed.z. | 
Recap. C5. J 


— — 


—— — 
Mo — 


X LIX. Where the Aſſiſe ſhall be remanded after adjournment, 
and when and how it ſhall be remanded. 


AXE may be remanded upon adjournment , where it was not fully 
inquired of before, Dsvi/. 47.B. 

Aſliſe adjourned upon forraign releaſe pleaded and denied, and upon 
default ofthe tenant at the YVexire facias returned by the Sheriff, the asfiſe 
was remanded, 39 £4.3. fol. 10. eAſ.51.P. 11 R5.2. Aſſiſe 73. 

So where it is adjourned to adjudge if the Leſſor have fee upon the 
matter ſhewed, and it being adjudged that he had not the fee, he ſhall not 
have generall averment afterwards that he hath the fee , but the Asſile 
ſhall be remanded, 44 E4.3.fel.10. Aſſiſe 56. 

Finexx ſaith, in an asſiſe adjourned for difficulty the Juſtices may hold 
plea untill the taking of the asſiſe , and may award it upon ſeiſin and dif- 
ſeifin, and then remandit inthe Countrey to try the iſſue taken inthe 
Bench , butupon adjournment for difficulty , they may not give judge- 
ment upon the Verdict which was difficulc , without remanding, becauſe 
the trial is paſt before &&c, Tr.16 H.7. fol.12» 

Aſliſe in Ce. a fine of the Anceſtor, the Plaintiff was ſhewed of the ſame 
Tenements in Cle Judgement of the Writ, and adjourned, and the Writ 
adjudged good. Shard, when the Affiſe is ſent thither for the difficulty 
of the plea, and if this adjudged no bar, the asfiſe ſhall be awarded and re- 
manded to be taken. Cawnr. But when the plea is to the Writ , and there 
1s no Plaintiff, we will do nothing but adjudge the Writ yu , and then 
pt m_ to plead here in bar if he will, or to the asfiſe, 6 Ed.3. fol. 2. 

e168. 
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L. hat Ber ſhall be good in Affiſe of Land. 


To fay that he entred for the alienation of his tenant for life,” and the 
A eſtate of the Plaintiff mean between the alienation and che entry, 
1s no bar, becauſe yet the Tenant may be in by diſcent, and all true. Bur 
that he entred for condition broken, and the Eſtate of the Plaintiff mean, 
it1s g00d, where he ſhall recover againſt a tranger &c. But a fine levied, 
and the Eftate of the Plaintiff mean the entry , and the execution 
s n0 bar, (oncef]. 21 H.G, fol. 17. agreeth of a = recovered, 8 fſſ. P.1. 


2 and 


Aſsiſe. 
and it held a good bar, per Curiam, 29 eA[.P.1.Aſ.175.Vide 33 Af. P. 
24 and 43 Aſſ. P.45. the diverſity between the entry upon forfeiture, and 
for condition broken. 

If one Defendant take upon him the tenancy, and plead in bar, he may 
not ſay, that the others have nothing , unleſs that ſome other take upon 
him the tenancy alſo, 8 H.4. fel.7. Afſ. 43. 

In asſiſe, the tenant aid that his Father died ſeiſed , and that he as fon 
&c. and the Plaintiff claimed &c. entred , upon whom f. 8. entred, upon 
whom he re-entred. Shkene , this amounts but that he diſſeiſed him nor, 
Hulls, he bath ſaid enough. 7 irwhit, it is nothing, qd. nota, 9 H. 4. fol.4 
Aſſ. 44. : 
4 ifthe Tenant faith that . died ſeiſed , and XN. his Heir in ward to 
T. who granted unto him, and that XN. yet within age abated upon him, 
upon whom the Plaintiff entred,and he re-entred, this is a good bar, P.21 
Aſ-P 27. eAſ-221. Vide,5 Hy. fol 11, infraG. 

Alliſe the Tenant pleaded the Feoffment of the Plaintiff with warranty 
to one named inthe Writ, whoſe Eſtate he bad ; this.is a good bar, P. 43, 
Ed.3.eAſ[.5 4. but no bar if it be without warranty, 29 Aſ.P.24.10 A, 
7. fol.14.11 H.7. fel.21. 

In an asfiſe the Tenant ſaid that T. leafed to the Anceſtor of the Plain- 
tiff, who ſurrenderd unto him, whoſe Eſtate the Tenant hath. This is faid 
by him is but to the asſiſe , bur (aid by T. is had been a bar, 12 ef: P.1. 
Bar 59.19 H.6. fol.21, | 

Jointenants by feoffment at the time of the Writ, no plea, P. 18 E4.3, 
Af-77. And ſee there that execution againſt tenant in taile upon a Statute 
acknowledged by his Father is a Aiſeifo, | | 

An Aſliſe bya Woman againſt a Woman , ſhe ſaid, that zy. did grant, 
and render the Land to her and P; her Husband in taile &c. the Afliſe ta- 
ken faid,that the Plaintiff and H: her Husband were jointly ſeiſed in Fee, 
and leaſed in zy. and his Heirs for 16. years ( ſaving the reverſion of three 
parts) and that after the term the fourth part ſhould remain to . x. and 
their heirs, f. #. died withourt Iſſue, ?. his Heir entred, and died without 
iſſue within the term, whereby P. his Brother and Heir entred, and this 
W. acknowledged a fine to her Husband, the tenant and her , whereas 7. 
never had title nor poſſellion, P. the Husband died, the Tenant held him- 
ſelfein, and it was ſaid, that the taking ofa fine, and fo claim the fee is 
not now a difſeilin , becauſe the Tenant was covert at the time., and ihe 
Husband was dead, and the entry of the Heir upon the Leſſee for years to 

him and his heirs during the term is not lawfull , and it is to be accounted 
no diſſeiſin afterwards,until the tenant after the term ended deny the Heir 
entry &c. M.11.Ed. 3. Aſ.88. 

Where the recovery is againſt many, the Plaintiff recovers , and makes 
execution by Zlegit for damages, and hath the land of D. delivered for 
the Land of C. D. ſhall have an afliſe, and the recovery ſhall not be a bar, 
for as to this, D, is not privy to the Judgment, 3.13 £d 3.4.97. 


Alsiſe. 


An exchange between the Anceſtor of the Plaintiff and the Tenant, it is 
a good plea in bar, M.7 E4.3. fol. 72. Aſſiſe 139. 

A fine of the Anceſtor ofthe Plaintiff to the Tenant for life pleaded in 
bar, was ſaid to be no plea without warranty and relying upon it. ere, 
But it ſeems a good plea, ifhe pleads over, and the Plaintiff ſuppoſing a 
forfeiture by alienation entred Judgement if upon ſuch abatement 8&c, 
and the Plaintiff averred that he was feiſed &c. and not by abatement, and 
upon that at iſſue, alchough the action is of his poſſeſſion, and the bar by 
the Deed of the Anceſtor, 8 E4.3. fol.yg3. Aſſ. 148. But fine of the An- 
ceſtor of T who rendred to him for life , and the reverſion to the tenant, 
is a good bar by the conuſance, without the word of grant, 9 Ed, 3. fol.5. 
Aſſiſe 152. 6 Ed.z. Aſſiſe168. 3 E4.z. fol.21. Aſſiſe 174. and a tine Sur 
o_ de drojt , or recovery againſt the Anceſtor is a good bar. So a 

ne upon releaſe, or upon a grant and render, 8 H.4. fel.7. Averment 18, 
And a Deed of the Anceſtor with warranty is good without queſtion, 
13 Ed.3.Bar 254. But this ſhall be pleaded in bar, and not as an Eſtoppel, 
But it was there holden, that the feoffment of the Anceſtor , of whole ſei 
ſin he demands, is but to the asfiſe in a Mortdanceſtor, nor in walte of his 
ownLeaſe , otherwile it is againſt tenant in Dower , 20 H. 6. fol.21. 28. 
11 H.4. fol.z. 

Feoffment with warranty being pleaded by way of replication in Tref- 
paſs, he relied upon the whole matter, 14 H.4. fol.13.and ina bar, ar 
Ea. 4. fol 99. 

He which pleaded the feoffment of the Anceftor to T. whoſe eſtate &ec. 
ſaies further, that 7-.ſuffered the Anceſtor to occupy at will &c. and this is 
colour 11 H. 4. fel. 3. 19 H. 6. fol. 21. But there he pleaded the Leaſe of 
_ Anceſtor to T. and relinquiſhed, 2we eftate &c, without ſuch 
c0lonr. | ini 

Asſiſe by a Warden of an Hofpital againft. the Arch-Biſhop and P. the 
Arch Biſhop ſaid »x/, tort. P. ſaid that the' Arch-Biſhop for ſome cauſe 
hath pro the Plaintiff, and made him Warden, and alledged not the 
cauſe, the Plaintiff alledged that the King made him Warden for life , and 

that it is a lay fee, and payeth-rithes to the Parſon; & the Charter apreeth, 
and that the King had it by the temporalities of the Arch-Biſhop be- 
ing void ;. | ſoithe Arch-BiſhopPatron, and although that he ſaid, that he 
deprived him'as Ordinary, yet it he didit'as Patron, the Plaintiff is barred. 
It is alſo a thing ſpirituall, and ſo under the Ordinary &c. M.8.E4.3 fol. 
69.:Afſ.:250. Vide, it was at the viftation which he made as Patron being 
a laykegrcauioll ot mils v1 bong now od a born sf 33 7 2s 
Asife upon. 4 Deed: of the Grandfather with warranty pleaded , the 
tenant ſaid that the ſame Grandfather died feiſed , and good, but it this 
be found againſt him,it ſeems he may not deny the Deed afterwards. Tre- 
maile, if it be found for thePlainriff in another action, be; may: deny the 
Deed: |! 1) Merle. by his Plea the Deedis-not denied;iand would have 
awarded tlig'-Asfiſe 57and- the. other trayerſed the dying ſeiſed. And fee; 


e 


: 


142 Aſsiſe. 


thePlaintiff was not put to anſwer to the deed of another Seifin, but that 
is not denyed by the Plea of dying ſeiſed &c. 9 Ed. 3. fol. 17, «4/- 
e155- 

” _ found, that the tenant of the King died alſo ſeiſed of other Land, 
which indeed he had not but for life, the whole ſeiſed, and after his eſtate 
found, the Reverlion to 1. who now brought the asſiſe, and owufter le mais 
granted, yet he muſt aver his title, and ſhew how it came &c. and then 
the Entry lawfull upon the exſter le main granted in Chancery, and it 
ſhall give ſufficient Seiſin to have an asiſe, 10 Ed.3.fol.2. Aſ,156.and no 
aid from the King in asſiſe by alledging the Land was ſeiſed in his hands, 
without averring that it is now in his hands, 26 Af. P.10. Af.1 36. 

It is a good plea in Bar, that the anceſtor of the Plaintif acknowledged 
in a releaſe by Fine to T. that he rendred it for life, the remainder to the 
tenant &c. 8 H.4.fol.7. 2 Ed.3.fol. 21.6 Ed.3,fol.r, 

A Releaſe of the Plaintiff to T.whoſe eftate he hath,is a good Bar,8 4/. 
P. 15. Afſ.190. 43 Ed.3. Aſſiſe 54. and a releaſe to the Tenant a good 
Bar, 32 H6.fol.1. 

Tenant claims nothing bur in Dower, 38 Aſſ.P 26. 

The father held as guardian, and aliened in fee, 8 A{[.P.15. Af. 207. 
Dzvil 8.B. 

A good Bar, that the plaintif aliened this parcel by the name of Mar- 
nor, whereas it was ſevered before, 18 Aſ.P.2. Aſ.212. 

Bar, that the plaintif had execution of a Statute againſt the tenant,and 
granted him at a certain time, and after did covenant that if he payed 
201. that he ſhould retain it for ever, and that he paid him, and ſhewed 
an acquittance i» parte /o/utionis of 20 |. and good with gverment, that it 
was the ſame debt &c.20 Af.P.7 Afſiſe 216. | 

A recovery againſt the plaintiff that he had nothing of the time e+e. is 
no Bar, 26 Aſ.P.6. Af.253. but it is not but to the Afſliſe, if 'he alled- 
ged not this before &c. 28 Aſſ.P 14. 

That the Plaintiff himſelf is ſeiſed, is to the Aſliſe not in Bar, 29 Af, 
P.30.Afſ.253. 

Bar by Entry for alienation of the Tenant after poſsibility, 27 Af. P. 

Oo. Aſſ.259- 
_ Recovery againſt the Anceſtor a good Bar, notwithſtanding the dying 
ſcifed of the fame Anceſtor before Judgement, or depending the Writ 
(but then Error) 28 Af.P.17.Af.267, 

In afsiſe the Tenant faith', that X£. recovered in afsife againſt him, 
and that he reverſed it by Error, and the eſtate of the Plaintif mean be- 
rween the recovery and the-reverfall, it. is not error if he ſhew nor that 
A. was tenant at the time of theerror fued forth, for otherwiſe he may 
not enter upon the plaintiff without a ſcire facias, and the afviſe awarded 
for the damages, for not alledging it, 28 Af P'21.Af-268.  - 

'Bar by Leaſe, by indentureto rhe. anceſtor of (the'plaintiff for life, and 
where he may tay; thatnbthing paſſerh 80.28: Aſ <7 22:.4.4f2 6g. ' 


Bar 


eAſsiſe. 

Bar in aſsiſe by this, thar the plaintit difſeiſed B, D, entred to the uſe 
of E. the ſon of B. who faith that he vouchſafed it, and it was good 
without deed, 29 Af, P.12. Afſiſe 280 & 39 Lek of aſriſe, P.11. 

Bar by Partition made between the Plaintif and the Tenant &c. 30 Af, 
P.7. A(.298.Dini/.g.'G. 

But by partition with a. firanger who bad no colour to be heire, or 
with a diſſeiſor, although he had colour, or with a feme Covert, it is 
yoid, 11 Ed. 3. Far 151. | 

Bar, that the fathcr was ſeiſed, and the Lord granted unto him the 
wardſhip, 31 Aſ.7.26. 

Bar, that the Plaintif hath execution of a Statute againſt us, and T. a» 
gainſt him, whoſe eſtate &c.38 Af. P.4. 

In aſiſe the tenant faith that her husband died ſeiſed, and the Plaintif 
aſcigned her dower holden in Bar and not to the afsiſe, becauſe ſhe is in by 
the nd but a Leaſe ofthe Plainrif ſhall be to the aſsiſe &c. 38. Af P. 
26. Aſ].3 32. | 

Ge vide 6 H.7fol.14. and 18 Ed.q.fel.14. that aLeaſe of the plaintif 
5a good Bar, but by thema feoffment of the plainrif is not, but ro the 
als1ſe. 

It is a good Bar, that R. the mother of the Plaintif was ſeiſed, and 
took to husband T. had iſſue, and F. died ſeiſed, T. in by the courteſte 
did Leaſe to the Tenant, and iis yet alive, and good, becauſe he acknow- 
ledged the Reverſion to the Plaintiff &c. 27 Af. P.31.Bar 303. 

Ir is not a Bar againſt an Infant to ſay that his Anceſtor acknowledged 
by hold of him in Knights ſervice by Indenture, &c. 39 Aſ. P.3.4/. 
iſe 334- 

In an afliſe, the Tenant pleaded that he bronghthis (3 i= vita againſt 
the plaintiff, and after the Aſſiſe bronght the Plaintiff vouched there, ſo 
admitted himſelf Tenant, the plaintiff ouſted him of this plea by choo- 
ling another Tenant , who is named, and the aſliſe awarded uponir, 
43 Aſ-P.7.Afiſe 350. 

The Tenant alledged that he had execution of a Statute made by T, 
againſt the Plaintiff as teoffee, and the Plaintiff ſued a re-extent, ſuppo-= 
fing the extent to be of a leſſe value, and found againſt him &c. now 
the plaintiff may not ſay that the Tenant delivered the eſtate before to 
T. inlieu of acquittance, becauſe he had ſued a re-extent, and alſo he is 
put tO an eAwudita querela &Cc.43 Bock of Aſſiſe, P.3.eAſſiſe 351: 

In Aſliſe the Tenant ſaid, that he aſſigned Dower to the Plaintiff, and 
that the Plaintiff by Deed confirmed to the Tennant who was then un re- 
verſion to hold during her liſe, and it was holden that all took effet by 
the deed withthout livery, ,2ere, bur if ſo by Leaſe, Releaſe or Surren- 
dr, 44 Aſ.P.3, Af. 355 
Fo Fine pleaded againſt an Infanr, ſhall put him to anſwer, 8 Ed. 2. Af- 

e414, 

Aſsiſe brought by many againſt many, a Releaſe of Actions _— 

þ' 


Avonry. 
by one of the plaintiffs, is a Bar for him onely, as the non ſuit'of one in 
a Dnare impedit. So in ward of the body, the releaſe of the one ſhall noc 
hurt the other, but gives him advantage to have the whole, 4.30, Hen. 
6.'Barr 59. 

Asfiſe againſt two, the one makes default, the other pleads a deed of 
the anceſtor with Warranty of the whole, yet it ſhall be a Bar but for the 
moyety, if he claim no more, 13 Ed.z. Bar 254. 

In an aſsiſe the Tenant pleads in Bar, that 7. was ſeiſed untill he was 
diſſeiſed by D. who enfeoffed the plaintiff, whereupon ?. reentred, and 
enfeoffed us, a good Bar in afsiſe, not in Treſpaſſe, becauſe it is not an 
immediateentry, 5 H.7.fol.1 1.vide ſupra B.g H.4. 

And note, that no Bar is good in anaſvsiſe, unleſſe he which pleads it 
takes upon him the Tenancy, 20 H.6.fel.38.19 Ed.3.Title 35. 
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Avowry. 


I. What Perſon may plead rien arere, or levied by Diſtreſſe, ani 
where it may be pleaded. , 


4 he in Reverſiog joyns inaid, and -the Avowry is-madeupon him, 
ord, oh | £ FI the Termor ſhall in plead, nothing behind, if he in Reverſion 
' 4b 4.317 E.z Will got, in like manner he ſhall not plead Dower, ſeiſed of the Services, 
14, 15, 2 H.6.fol.2,3. Avowry 1. 22 Hen.6.fol,3. Avowry 14. 

VideC - But a ſtranger may plead hors de ſon fee, or any thing tant.amonnt, not 
_ m_ ' rien arere, nor levie per diſftreſſe, a Seigniory,and are in the right 34 E4 
Ne ung. ſei. of 3» AwvoWry 257. 3. Ed. 4. Avowry 186, - 

the ſervices ge- But the Feoffee may plead rien arere , if the Lord avow upon him, 0r 
werally is no that he was never ſei Si by the hands ot the Feoffor &c. 18 Ea, 2, 4 


ood Plea, but 
- ung. ſciſe of TAU SI 

payt of the ſer- 

vices is a good plea, Note, jt was r ſolved H.17+in Co.i.Þ.in Laiton and Granges caſe, that now b) t't 
Statute f 21 b.8, 4p." 9. a ſtranger may pltad any Plea in Bar of quod fit by the Equity of the ſad 
Slatwe, 


G | 
——— A tranger to an avowry ſhall not have this Plea, and becauſe that 


IL, Whit 


Avyowry.. 145 


I What perſons may plead tender of ſervices or Rent, and who 
not, and how they ſhall be pleaded, and who may plead, that 
be upon whom the Avowry &c. puts his beaſts inthe Land ta- 


ken for diſtreſſe. 


ermor or Bailiff may plead a tender, but the tender of a ftranger ſhall j7iae C.g pare, 
EX make a privity, but good for payment where there was a privity 22 acc. 
before, 2 H.6.fol. 4. AvoWry 1. 1 H.7.fol.27 Soa Termor or Bailiff may  _ 
not attorn upon the Grant of the Lord, 39 H.6.fol.3 41 £4.3.f.26. Tender ** 60.23, 
by a ſervant Lowes of rent or on an obligation, 2 H.6 fo/.3. 2aere of the 
tender of a diſſeiſor or Tenant of pearavaile, oi ſervices due, for ſeifin of 
them by their hands is ſufficient, 8 H. fol.18,19. 

And there it is ſaid, if the Lord come &#c. and the Tenant tender him 
part of one Term he may refuſe it, and diſtrein for all, but if the Rent , y, 6, Sarcef 
be two terms arrear, and he tender the whole of one Term, the Lord mute, | 
may not diftrein for that, but for the other he may, and the- tender hall 
be upon the Land, and at the time of the diſtreſſe taken, 2 H.6.fol.3. Avow- 
ry 1.39H. 6. Bar 79. So if the Lord diſtrein for an amerciament in the 
Leet, 45 Ed.z.fil.g Avowry 80. 

And the Tenant ought to take notice at his peril, for whatthing the 
Lord diſtreineth, and tender any ſumme it he hath not notice, as 2 d. 
&c. with this, that he is ready &c. if more be due &c, then the Lord 
ſhall not diſtrein without ſaying for what &c. 45 E4:3fol.g. 

And it was faid there, that if the Lord hath taken a Diſtreſle, and the 
Tenant make tender before he lead it away, and the Lord refuſe, that this j, g Carpen- 
is a wrongfull diſtreſſe by ſome 45 E4.3.9. ters caſe, 

The Feoffee being a ſtranger to the Avowry, may plead that to the fe- 39 4/39. 13 
alty, hetendred it to L. before the taking,and hath beg at all times ſince #4 17-66 
ready to do it, andas to the reſidue traverſe the Seifin, 31 Ed.3. Avow- 

7) I11.64c. | 

But tender of Homage out of the Land is good, and taking a Diſtreſle 
without new Demand is tortious, 21 Ed. 3. Abowry 116. The fame 
Law' is of fealty, 21 E4.4.fol. Awvowry 42. 

If the Lord diſtrein after tender, the Tenant ingþis replication need not 
lay wncore prift.becauſe the diſtreſſe was tortious,4 E4.3.fol. Avowry 166 

If theRent of my tenant be arrear three years, and he tender that of 
thefirſt year, I need not receive it, if he do not tender me damages alſo, 
lo of the ſecond, bur of thelaſt year he need not, and it is ſaid, that al- 
though he tender the rent of the laſt year, yet I may diſtrein for the firſt, 
and an acquittance for the Receipt of an annuity of the laſt year, it was nv 
Bar but onely for that year, 39 H.. 6.fol. Bar 79. yu 

In a ceſſavit,he ought to tender all the arrrears; for the Lord ſhall ngs 
avow for any ſervice due before the Ceſfarion,nor pending the Writ, and 

V there 


20 b.6.31,6. 
acc, 


Vide C.$.part: 


14.6 foowry. 


there he tendred 6d. for two ſuit dayes of Court, 17 Ea.3. Ceſſ. 
vViF I 9+ 

It was agreed, that he which hath made an Acquittance of the laſt 
Term, ſhall not avow for any Rent due before, 11 H.q. fol, Avowry 55. 
Contra 39 H.6. 

A ſtrapger may ſay , that he upon whom the Avowry &c. . puts in his 
Beaſts ready to a diſtreſs, or he himſelfe tendred the Rent before the di- 
ſtreſs &c. per Newton, 22 H. 6, fol. 3. eAvowry 14. And note, that the 
Lord may refuſe this time, and diſtrain at another time, ſo that the tenant 
onght to be ready at every day, bur for homage after tender, he ſhall not 
diftrain without a new requeſt, 20 H.6, fol.3 3. So for fealty, 21 Ed. 4. fol 
eAvowry 42. 

A Feoffee ſhall not compell the Lord to avow upon him , without ten- 
dring the whole Rent and Arrearages, 20 £d.z. Avowry 125. and this be- 
fore the feoffment and after, 7 H.4. fol. 14. 4 Ed.3. AvoWwry 166. 

One joyntenant may tender for his companion as a Bailiff for his Maſter 
1 H.7. fol.27. 39 H.6. fol.3. Not fo after he hath loſt by default in a Ce/- 
favit 40 Ed.;. fol 40. and ofa Bayliff, Vide 16 Ed.3. Avowry go. 

A Feoffee cannot tender the homage nor fealty of the Feoffor,where 
not corporeall, but Rent and Harriot he may, 7 E4.4. fel.26. 


—_—_ _— tt ttt AS jt” I" 


ITI. What perſon may plead Unques ſeiſi of ſervices generally, 
or Unques ſeili after l:mtation, how and when it 
(ball be pleaded , and where the ſeifin or tenure may be 
traverſed, 


A Stranger to #n Avowry may not plead, Never ſeiſed of the Services, 

nor may traverſe the Seiſin of the Lord, 2 H.6. f. 3.and 4. Avowry 1. 
Bur the tenant himſelfe may, that he holds of another , without that that 
the avowant was ever ſeiſed after limitation of asfiſe, 10 H.6.f, Awolvry 

© 9. 30 H.6. fol.6, AvoWWry 15. 16 Ed.q. fol.12. ; 

ms Cncls caſ Ne wnques ſeifi of all his ſervices generally, is no plea, but he ought to 

pag ' traverſe he renure, bu@00d of ſome parcel where he confefſeth a tenure, 
I6 Ed.4. fol. 12. SO ne wnques ſeift by his hand againſt the Grant of the 
Seignory before attornment , 9 Ed, 2 monſtrants 41. 12 Ed. 3. Avow 
ry 104. 

Onques ſei after limitation ofafiſe is good, 22 H.6. fol. 3. But there 
he ought to confeſs the tenure, 15 Ed. 2, Avewry 214, So alwayes when 
one will traverſe part, 18 Ed.z3. 4vowry 97. But he which confeſſeth ſe 
fin of Eſcuage, although it be by wrong , ſhall never traverſe the ſeifin of 
the homage, 21 E4.3. HvoWry Its. 


And 


Avowry, 147 
And there it is faid, that F may not traverſe a Seilin, but onely of that It was adjud- 
for which he avoweth , as if it be ſaid that ?. hold by fealty and rent, and £4 a. 
avow for Rent, I may traverſe the ſcifin for italone, Contra 16 Ed. 4:f-12. —S—2x . ———_ 
21 FEd.3. Avewry 115. and 21 Ed4.f.76.agreeth, and 26 H. 8. fol. 1.45; ary'e, that 
33 H.6.Ceſ.1. and there he took ſeifin of the reſt by Proteſtation, 2 £4. 3. where the par- 


fol. - Avotvry 169. and 18 E4.3. Avowry 52. $0 he that craverſerh ſeiſin #i% agree i# the 


ought to confeſs the tenure, for if there be no tenure , he ought to plead ms : þ ”: w_— 
Hors de ſon fee, if a ſtranger , and if privy to diſclaim &c. But ſee, that ls po nag 
where the Lord avoweth upon the Feoffee and alledgeth feifin by the they do not agree 
hands of the Feoffor , he may traverſe the ſeiſtn be the hands of him upon in the Texwre, 
whom &c. generally , 19 E4. 2. AveWpry 122. and 124. 20 Ed. 4. fel. 17, ws —_ 
10 H.6. fol.7. 6 
er Services is not traverſable in right of a Ward, nor in Cuſtoms mY Ls as 
and ſervices , 31 Ed. 3. Wards 116, nor in reſcous, nor in Ceſſavit. Car,in Co, B. 
But there if he demand more ſervices then he ought , the tenant ſhall Weſtrocs caſe 
confeſs the reſt, and may traverſe the ſeifin or renure as to them. Quere. ©4144ged acc, 
5 Ed. 4 fol. acc. 
Ayowry for 2s. Rent in 16 Acres of Land, the Plaintiff may fay, 
that he holds theſe 16 Acres, and other 16 Acres by 2s. rent,without that 
that he holdeth theſe 16 Acres only,& 10 traverſe the tenure, becauſe they 
agree not inthe quantity of the Land, 20 H. 6. fol. 22. eAvoWwry 13. Bar 
it he hold alſo by a leſs ſervice, he may ſay, #t /#pra , without that that he 
holds, modo & forma &Cc. 13 H. 7. fol.26. Or without that he holdeth the 
16 Acres onely , and by the ſervices ſuppoſed, by Bryay for the miſchiefe, 
although double 24.8 H.7 f. 5. 8 Ed. 4. f.20. &c, 
A Rranger ſhall not plead in abatement of Avowry, without conveying 
by whoſe Eſtate, but if the Lord avow upon the one Parcener , the other 
may abate for it , and ſo may her feoffee , but if there be two Parceners 
Tenants in taile, the one makes a feoffment, and the Lord may avow 
_ the other, and ſhe not abate this Avowry, 18 Ed. 3. Avow- 
77 98. 
Viat, «« is faid, that ſeifin of Efcuage is not traverſable , becauſe it is ne- 
yer due, but when it is granted by Parliament, 13 H 4. f. 6. 


LR 


—_ POS —— ah _ 


I'V. Where one May make ſeverall Avowries of one entire 
thing, taken at one time , and where two. Ferſoris may 
make ſeverall Avowries for onething, taken at one time, 
and where not. 


Ates farth, if I avowe the taking of three horſes for Rent of three years 
entirely, if part be artear, tial have retarn of al}, 'ſ5 mmpertinent 
that the Plaintiff ſhall have any damages , bur if he hath inide an Avowry 
ofthe one, for one teri &e os return ſhonld be accordinply , and then 
the Plaintiff ſhould have damages of the Refidue &c. In like manner n ma 
. Uu 2 or 


14.6 . Fyonry. 


Lord take one horſe, and make ſeverall Avowries, as for Rent-ſervice, and 
Rent-charge granted by the Plaintiff, and the one 1s found for him , and 
the other againſt him , he ſhall return , and the other ſhall have damages 
2 H.6. fol.3. and 4. Avowry 1. But the Law feems otherwiſe in the former 
caſe, 5 H.7.f. 23.44 Ed 4.'f.13. Vide Returnof beaſts 11. 

Replevin againſt two, the one avowes for the taking of one Oxe , and 
the other ofthe other, and good, and the demandant compelled to anſwer 
to the avowry ſeverally, 16 Ed 3» Avowry 97 94. But if every one avoweth 
ſeverally the taking of all the Oxen it ſhall abate, becauſe they cannot have 
return accordingly, 21 R. 2. Avowry 263. So where every one avows the 


taking of one Oxe ſeverally, 3 H.6.f.44. 


—— O— — 


V., HWhere on: Joyntenant or Parcener my avow for his moye- 
ty, or may confeſs as Rayliff of the other, and where 
Avowry may be by Husband and Wi fe, or by the Husband 
alone, 


Rent charge diſcends to two Parceners , the Baylf of the 0:1e con- 

feſſeth for her portion only before partition, and good, as if there be 
three Parceners,and the one grants to two 100. s. Kent, /c+/' Fo s. to the 
one,and 5os. tothe other, tor equality of partition cc. The Buyb ft of the 
one confeſleth for his yos.only,2 H.6.fel.14. Avowry 3.44 £4.;. AvoWrry 
775. But there it wasafter partition. 

Comuſance made as Bayliff of the one Executor for his part by his Co:t- 
mandment,tis nought ; for the oneExecugor cannot have an Action alone, 
noran Avowry,which is in lieu of an Action,and there it is ſaid, that a man 
may not makeConuſance as Bayliff of one of the joyntenants alone,nor as 
Bayliff of the Husband alone , where it is in right of his Wife, and if the 
one joyntenant , or one Executor himſelf avow , he may avow for the 
moyety for himſelfe, and confeſs as Bayliff of his companion for the reli- 
due, otherwiſe it ſhall abate, 12 R. 2, Avowry88, 16 Ed. 3. Avow- 
ry 27. 

Tf in a Replevin againſt two joyntenants , the one doth appear by his 
Bayliff, theother in proper perſon denieth the taking, yet the Bayliff 
may acnonedge the taking for his Maſter, and likewiſe for the other 
who hath denied it , becauſe he cannor'acknowledge for the one alone: 
But if the ſole Avowant deny the taking , his Bayliff may not make ac- 
— I4 Ed.3. eAvowry 118. So if both the Joyntenants have 
appeared/in their proper perſons, | But if ], who. have commanded my ſer- 
vant to diſtrain, confeſs the taking rortious, this ſhall not bind him ,' per 
Danby, $ Ed 4. fol T3; A T1:27 | 
1, Husband and Wife, andthe three jayntenants of a Corody , with 
clauſe of diſtreſs, the Husband ought to avow for himſelfe and his Wi, 

al 


Auowry. 


and to make Conuſance as Bayliff of the other, 27 Fa. 3. Avewry 136. 


So if the one Parcener be to avow, 3 E4d.2. Avowry 187. 


Burt ifall the joyntenants or Parceners do appeare , every one may avow 
for himſelf only 5 Ed.2. Avowry 208. But it teems that the one Jointe- 
nant ofa Common may not put in the beaſt of his Companion , but as his 


Bayliff, 15 H.7. fel.1o. 
If the Lord hath uſed to have 20s. every year of the Deciners within his 
Hundred, and to levy it of the chiefe Deciner , and he hath a diſtreſs for 


« contribution , ſuch Deciner may avow in his own right, and not as 


Bayliff &c. 6 Ed. 3. Avowry 191. So of a Commoner, 7 Ed.3. Avow- 


ry 149. | 
If there be a Corporation of Mayor and Bayliffs , and they have toll by 


preſcription, the bayliff being to avow ſhall not make conuſance as Bayliff 


to the Mayor, but ſhall avow &c. 20 Ed.z. Avowry 29. 
Guardian in ſoccaſe ſhal make conuſance for the heir, but ſhal not avow 
becauſe he is not to have the thing in bis own right, 7 £4, 3. eA- 
voWry 150» | 


VI. Avowry in ſuch p'ace, whereof the place in the Count is par 
cell, when the Plaintiff ſhall ſay, that it is not parcel, 


Vowry for Rent-charge in the place where &c. the Plaintiff may ſay, 
that the place &c. was not parcel of the Land charged, 3 H. 6. fol. 
AvoWry 4. 

A Replevin in D. the Defendant avoweth in a Cloſe called S. whereof 
the place &c. for Rent-charze , this is not good, without traverling in D. 
But if he avow in part of the Land called $. whereof &c. it ſhall be inten- 
ded to be the ſame place whereof the Plaintiff declared, without traverſe, 
orto ſay , that it is known by the one name, or the other , and the Plain- 
tiff may ſfurmiſe it, 4 H. 6. fol. 9. Avowry 5. But the Book at large 
takes not this diverſity. And ſee, one may juſtifie , that the place was be- 
longing to T. who inteoffed him, but the better pleading is,, that T. was 
ſeiſed of a houſe &c.whereof the place &c. and him infeoffed, 3 H.6.fol.35. 

The Avowant faith, that S. whas ſeiſed of Land called W. and chargerh 
the Plaintiff, that the place where &c. is not parcel of the Land called zy. 
and was compelled to traverſe that it was not parcel of the Land charged, 
44 Ed. 3. Avowry 75. 

The Defendant avoweth that the Plantiff holdeth a Plow-land of one ?, 
by ſervice, as parcel of the Mannor, the Plaintiff may well ſay,tbat the ſer- 
vices are not parcel, yet hereby he acknowlegeth the Land within his fee 
&c, 48. Ea. 3. AvoWry $4. | 

A Replevin of taking in D. ina place called S. the Defendant in D. ma 
Place called E. without'that, that he took in S. the Plaintiff auth , — 


150 Aſaſe. 


and F. are one place known by both names, without that F. is another 
place holden no form, but he may fay, that he took in 5, known by the 
name of S$. and EF. without that that he took in E, known by ſuch name 
onely, 3 H.6.1ſſue 45. 

The place is traverſable in a replevin,not in treſpaſs, 22 Ed:4. fol.51 , 


jy" ———_—__ EE 


CE —— 


V II. Wherethe Avowant ought to have ſeiſtn by the hands of a 
pe r/o certain. 

Note, it was 
adjudged, F preſcription be made upon g certain perſon and his anceſtors, there 
E707" Lai. Ltbe avowant ſhall alwayes lay the Seifin by the hands of a certain per- 
ton and Gran- ſon, but if avow for rent of a Town or Comminalty, Seifin by the Town 
oes caſe, is ſufficient &c. 4 H. 6 fel.29, Avowry 7. 14 Hig. eAvowry bo. 

That trave'ſe Tf the'Lord of a Mannor or Town preſcribe to diftrein for Fines or 


of +57] wh ſuch like, of all the Tenants within the precinct, as for marrying of his 


bends of 6. daughter without licence, there Seiſin needs not, 43 Ed 3 fol.5.eAvow- 
is not.gooed 7) 68. So the Lord may diſtrein his Bedle appointed by his Tenants, by 
without admit- preſcriptions to gather his Rent &c. without laying Seiſin certain, 44 E4. 
ting a Teniixe, 3, AvoWr Ty. 

The Sheriffe may avow for his fee by preſcription, for not coming to 


the Turn, upon an Abbot , and laid the Seifin in his predeceſſor ; it ſeems 
this needed not, if he had juſt cauſe : but fee, thisas extortion, 42 Ed.z. 
fol. Aveowry 66, 

He that avoweth for an amerciament in a Court Leet, for not coming, 
or for purpeſture, needeth not to alledpe Seifin , 4 Ea. 3.fo/.10, evo 
ry 161.5 Ed.2. Avowry 212.14 H.4. Avowry 60. 

He that avoweth for ſuit reall making Title by preſcription, ought firſt 
to alledge Seifin certain, and after generally by the hands of the Tenants, 
11 E4.3. Avowry 101. for it belongeth not of right to the Mannor or the 
Courrt. 

He whnch avoweth for a Fine of ahenation, or for a Herriot appendant 
toan Honor or Mannor , muſt lay the Seifin certain, and this by the 
hands of the anceſtor of the Tenant, but it ſeems ſufficient by the hands 
of any Tenant, 14 H.4.fol.3. Avowry 60. 

Avowry upon Leſſee for life,or my Tonee in tail, is good without laying 
the Seifin, $ H.6.fol. 18, & 19. So of eſcuage alledred, yet not- traverks 
ble,1 3 H.4.fel.6.and fo of relief. 

In Avowry for ſervices, Seifin ſhall be alledged by a certain hand, and 
ſuch who was a ſufficient Tenant,” and due, otherwiſe i is not good, 1! 
H 4. fol. Awvowyry 54. 


8 
r 


1 


eAlſe. 


V I II. More of Seifon * and what geiſin is ſufficient, and by 
what hands to maintain Avowry, and where otherwiſe ſuf- 
ficient, 


Eifin by the hands of the Tenant at will, or of him that hath nothing #4e ©: 4. 747: 

0; not good, 8 H6, fol. 18, & 19 avowry 8. nor by the hands of a -+—agg Caje 

Termor to make privity &c. 2 H.6.fol.4. and Seifin by the hands of the * 
Diſſeiſor ſhall bind the Diſſeiſee for ſervices due onely, and Seifin by the 
hand of the Feoffor after alienation ſhall bind the Feoftce, 8 H.6,fol 18, 
& 19, So alwayes Seifin by the hands of him upon whom the Avowry 
ſhould be, ſhall bind the party who cometh afterwards &c. 

But Seiſin of one jointenant ſhall not bind the other, ſo neither the 
payment of the Termor or Bailiff, 39 H.6 f.3. 2 H.6. f.3.8 Hen.6,fo/.18. 
ſcil. for making privity: but ſome think that Seiſin by Guardian or Ter- 
mor is ſufficient to have an Aſſiſe, and they agreed that Seiſin by 
the hands of the Tenant of the freehold is ſufficient, $ aſſi/e p.16. vide 20 
H.6.fol. avowry 11. He inthe remainder bound by ſuch Seifin by Te- 
nant for life, and Seiſin by Tegan by the courteſie binds the heir, 12 Ed. 
2,4vowry 104. and Seiſin by the hands of a Husband binds the wife, 21H. 
4. f.28.avowry 54. 

Seiſin of eſcuape is ſeiſin of homage and fealry, 10 H.7. fol. 15.31 Ed 
3.4veWry 103.21 £4.3.avewry 115.188.19 Ed.2. avewry 224. or relief, 
4 Ed. 2.avowry 200. 

Seifin of Rent is of fealty, $ Ed.q.fol. awvewry 36. 29 Ed.z.fol.27. C.qpart g.aces 
avowry 150.5 Ed.2.209.188. 19 Ed.2.avowry 224. ſeiltn of Rent is ſuffi- 
cient for relief, 4 Ed.2.4vowry 200. 

Seilin of homage is ſeifin of fealty, Temp. Ed 1. avowry 229. 3 Ed.2. 
avowry 188. 

Seifin of homage is ſufficient for relief, without Seifin of eſcuage 13 H. 
4.fol.6.1 97.31 Ed.z.avoWwry 131. 

The Lord in Knights ſervice avoweth, and alledgeth ſeiſin of homage 
onely, or iſeifin of eſcuage onely, it is ſufficient tor homage,29 E4.3. 
avowry 122. and ſeifin of homage is ſufficient to avow for Knights ſer- 
vice, Ed.1.avewry 229. Watſon reports that ſeifin of homage is ſufficient 
tor all ſervices, and ſo it ſeems by the Books. 

It is held that ſeiſin of Rent is ſeiſin of all ſervices to make avowry, 44 C g pertyt is 
Ea.z.fol.11 M.8.E4.3.avowry 153.45 E4d.3.f0l.28. although of divers na- 10 attuall ſciſn 
tures, and attorneyment by a penny before the day of payment is ſuffici- 9/ ſcaly, 'o 
ent foran Avowry, not for to have an Afliſe, 5 E4.4.fel.2. and be it by ale a: 
the Tenant or his anceſtor, 20 H.6.fol. avowry 12.35 H.6fol.51.avow- ** * 

7) 27.40 Ed.z.fol.34. 34H.6.fel.46. 42 to havean Aſliſe aſi/e 101, 

It I be ſeiſed by coertion of a diſtreſfle, by the hands of him who holds 

not 


C.4-0art g ate. 
I 3-E, 45 . 


Avowry. 


not of me, it is ſufficient for him to traverſe the tenure, without ſpeaking 
of the coertion, but if he hold of me, he ought to acknowledge the tenure, 
and to incroachment to ſay, that it was by conſtraint &c. 22 H.6. fol. 
AvoWwry 14.47 Ed.z. fol. 7. where it is held , that ſeifin by conſtraint of 
ſervices due, is good, and void for the incroachment, And ſeifin by exce(- 
five diſtreſs is ſeiſin by conſtraint, 42 Ed.z. fel, Avowry 67. 

Seifin had time out of mind, by conſtraint of diſtreſs ſhall not be always 
avoided, 13 E4.4. fol.6. 

Suit to Court had by Coertion may be avowed for this cauſe, 32 Ea. 3. 
Avwvowry 32.10 Ed.3. fol. Avowry 157. 

Seifin of a Roſe the firſt year, is ſufficient to have an Aſliſe of rent of the 
next 5 Ed. 4 fol.2. 44 Ed. 3.fol. 32.15 Ed.z. Execation 63.50 the ſeiſin of 
the rent of one Term, is ſufficient to have an Aſliſe at another Term, 12 
Ed.a, fol.7. 5 Ed.q.fol.2. So ſeifin of a peny before the day of payment, 
34 H 6. fol. 46. | 

The Lord hath had fine and amerciament of his Tenants for not com- 
ming to his Courr, this-is not ſeifin of the ſuit, Keble, ſeilin of part, is not 
of the whole in per que ſervitia. But ſeiſin upon recovery by Turfe or 
Twi * 1s ſufficient to have an Aſliſe, or to avow for all fervices , and reco- 
very in right is by it ſelte ſufficient title in a 2 ware impedit , without pre- 
ſentment} 13 H:7.fol:16, 45 Ed:3. fol.26. 5 Ed:4. fel: 2. 37 H: 6. fol: 42. 
3 Ed:;. Avowry 444. 

If a man grant four ſeverall rents of ſeverall natures, Attorneyment by 
a penny in the name of all is ſufficient to avow, 25 Ed:y. fol: Awvowry 

134.22 bockof Aſſiſe p.96. Attornement 14. Contra 7 H:4. fol:10. Avowry 
56. Wilby ſaith, that the payment of a rent of a Term to come is not ſut- 
ficient toavow. Hill contra, 25 Ed: 3. before, and 10 Ed: 3. fol: Avowr 
157. agreeth to the 25. before, and thart it is ſufficient without alledging 
ſeifin in the Grantor. Agreeth, Ed: 1. avowry251. Or he in remainder 
may avow by Attorneyment made to theGranree for life of a Signiory.But 
contra hor. 45 Ed: 3. fol. 28. Vide the difference between a fine and a Deed, 
20 H.6. fol.7. : 

A man may avow by Attorneyment for the ſervices only of right due, 
and therefore he ought to alledge ſeifin of the ſervices before, if he will 
avow, 20 Ed: 3. AvoWry 131, per Watſon. But there the ſeifin was by the 
hands of the Tenant in taile, and therefore he was compelled to alledge 
ſeifin of the ſame ſervice before the taile. Vide contra 10 Ed: 3. ſupra F 
But it ſeems he ought to alledge ſeifin in his Grantor before the Attorney- 
ment, 41 Ed: 3. avowry 65. But Vide 20 H. 6. fol. Avowry 11. thatit 
needs not, 4 Ed: 2. avowry 203. 

Seiſin of fealty is not ſufficient to have an Aſliſe, 20 Hey. 3. af/* 
433. 

But Forre/cxe thought attorneyment ſufficient ſeiſin $0 have an adliſe,25 
H. 6. fol. 6. which is not Law, if it be not paid as part of the rent, 7 Ed. 3 
fol.” avowry 141.37 H: 6. fol.38. Littleton in attorneyments. 


Forteſcut 


Avowry. 

Forteſzue, that a recovery adjudged was ſufficient to have an Aſliſe, 
28 H.6.f.6. contra. 21 Ed.z. Scire fac. 2 Ha fol.2y, 37H 6.ful.15. & 
16. 50 Ed,z. fol. Collufion 27. but there it is ſaid, that a recovery in 
a Ceſſavit giveth Seiſin, for it ſhall be tendred in Court, & vide 15 Ed. 
4. fel.10. that a recovery adjudged, is not execution, 

Seifin Land in the anceſtor and heir is double, for the firſt binds, but 
ſeifin in Leſſee for life, and he in remainder is not double, 20 H.6. fol.eA- 
vowry 11.& 1 2.and ſeifin in the avowant,or his anceſtor is ſufficient, 34. 
H.6.f, Avowry 23. 24+ 13 Ed. Avowry 102,31 Ea.z. Avowry 103. 

An Abbot may avow by his own feiſin, or the ſeifin of his predeceſſor, 
34 H.6.fol. Avowry 25. 11H. 4.fel. Awvowry 53. but if the ſei- 
ſin in his predeceſſor, he ought to ſay that he held of his predeceſſor, but 
the heire may well ſay, that he holds of himſelf, and ſhall lay Seifin in his 
anceſtor ,ibidem,and 1o made the ſucceſlor, 47 Ed. 3. fol. Avowry $2. 

If the Lord convey by a 2ze eſtate, he ſhall atledge the certainty of the 
Land holden, lay the ſerfin in the Grantor, and ſay by the bands of whac 
tenant, 33 £d.3 eAvowy 253. 

Feoffee bound by ſeiſin by the hands of his feoffor, 41 Ed. 3. Avewry 
65. 20 H.6. Avewry 11 12,13.7 Ed 3 ful, AvoWry 144. 18 Ed.2. A- 
vowry 217. 

Seilin of ſervices Land in the Grantor in Leaſe for life, and in him 
remainder in tail or fee ſeemeth double, if the grant were by fine. Pere 
if by Deed,for all as one eſtate,20 H.6.fol.7.& 8 eAvowry 217. 

It cenant for life of a Mannor atturn to the Grantee of the reverſi- 
on, this ſhall bind all the tenants peravaile after 20 H.6. fol.8, otherwiſe 
itis of a Onery in groſle. 

After that the Grantee himſelf is ſeiſed of ſervices, he may avow with- 
out laying ſeiſin inthe grantor &c. g Ed.2. Monftrants 41. 20 Ed.z. 4- 
vowry 131, 

Tenant in Dower avoweth by ſeiſin of her husband, 14 H.4.fo/. 
eAvowry 60. and this without attornement.7Temp.Ed.1. Avowry 227.and 
thegheir may avow upon the tenant in Dower without ſeiſlin, Avowry 159. 
and a man upon his ga Feoffee before the Statute, 2 Ed.2. Avowry 185. 
but ſee there, that Eh: rancee of the Seigniory nor his heir may not a- 
yow without ſeiſin &c. 

The Lord ſhall not be eſtopped by acceptance of ſervices, by the hands 
of difſeiſor generally, but if he accept them of him, as ot his right te- 
nant, he ſhall, but otherwiſe it may be underſtood, that he accepted for 
payment as of his Bailiff, 41 Ed. 3. fol.16. 16 Ed. 3. Avowry go.2 Ed 3. 
fol.33. Avowry 170. 

Setfin by tenant in tail ſhall bind the Iſſue for ſervices due, not other- 
wiſe without ſeiſin alſo alledged in the Donor, 31 Ed. 3. Avo- 
ry 131. 

Where the Avowant conveys to the Plaintiff a particular eſtate, he ſhall 
ſhew the commencement thereof, and lay the ſeilin in the Donor or Leſſor, 

X although 


Avowry. 


although he hath been ſeiſed by the hands of the particular tenant. Sv 
where he conveys the Fee to the Plaintiff by Feoffment, if he hath nor 
been ſeiſed by the hand of the Plaintiff, bur if he hath, he may well avow 
upon him withour other ſeifin or conveyance,4 1 Ed. 3.fol.25. of tail, 
20 H.6.fol. 7.8.2 Avetwry 11,12,13,14. 

Seifin'of ſervices during the time that the tenant is in ward of the King, 
is {efficient to avow, 13 H.7.fe/. 15. and there fo/.16. ſeifin of a Fine for 
not doing of ſervices is ſufficient to ayow &c. 


I X. The form of pleading when they agree not in the quantity 
of the Land, or mm the quantity of the ſorvices. 


F the Lord avow in 20 acres for 25.rent,where the tenant hath aliened 15 

acres to a ſtranger before, the Plaintiff ſhall ſay it, and that the ſtrange! 
hath tendered &c.and as to the reſidue nothing arreare, and for the part of 
the ſtranger judgement of the Avowry,but when he ſaith, that he himſelf 
holds 2o acres, and others &c. how he ſhall plead, then ſee 20 H.6.fol.22 
eAvowry 13. 

The Avowant ſuppoſeth four yards of Land holden by fealty, and 10s. 
4 d. rent, the plaintiff ſaith, that he holdeth two Cottages by fealty and 
6s. 4d. without that that he holds the four yards as he alledgeth, Judge- 
ment &c. this is held taken in Bar of the Avowry, for this diſchargeth of 
the Land, he ought alſo to anſwer to the ſeiſin, Laere, but after he ſhews 
that he holds by ſeverall tenure, 5 H.5 fol. Awvowry 48. 

Avowry for 20s. where in truth he holds by 10s. and the other 10 s, 
is had by conſtraint, he may confeſle the tenure without {traverſing rhat 
of the reſidue, but may fay as to the ref1due, that it is by conſtraint, ec. 
30 H.6.fcl. Avowry 19. But if the Lord avow upon a feoffee for ſervice of 
205. it no plea that the feoffor enteoffed him to hold by 10s. for he mult 
render as his feoffor ſhould &c. 7 H.4 fol. eAvowry FI. 

If the Lord make ſeverall avowries of two acres holden by one entire 
ſervice, the plaintiff may ſhew the matter in abatgyſent of the Avoury, 
but then tr behoves him to alledge, that he is tenant of both the acres, 0- 
therwiſe he ſhall not abate the Avowry made upon a ſtranger &c. 43 £4, 
3. Avewry 70, So wherean entire Avowry is made upon ſeverall tenures, 
34 Ed.z. Avowry 258. andjf the Lord make an entire Avowry in three a- 
cres for fealty, ſuit &c. the Plaintiff may ſay, that the one acre is held by 
ſuit, the other by 12 d. rent,and the third by fealty for all ſervices, Judge- 
ment of the whole Avowry, 41 E4.3. fol. AvoWry 77, 

If a ſtranger be Tenant of part, where the tenure is by 10s. and 10s. 
15 encroached upon the the feoffor by coercion, he may ſay that the ſtran- 
ger is tenant of part, and that he holdeth the reſidue by 5 s.Rent, and 
that it 15 not arrear, and that the other 10s. was by coercion,and it 1s no! 


double, for the coercion is all the effeRt, 47 Fa.z3 fol. Avowry 92. 
and 


Avoyry. 155 


and note that he ſaith, that the ſtranger is ſeiſed of parcel), without ſay- 2 £.4,6. ace, 
ing, that the avowant had notice, for the Avowry is good upon the Feot- 
fee for the arrearages after the Feoffment without notice, 47 Ed. 3.fol.4. 
Alſo it is a good plea, that he was enfeoffed of two acres by 2s. Rent 
and B. of other two acres to hold by 2s. Rent, Jugement of the Avowry 
upon him, for 4 s. in fouracres, 31 Ed.3.fol.eAvowry 114, 
If the Plaintif faith, that he holdeth by leſſe Rent, and that it is not ar- 
reare, if the other reply that it is arreare, and maintain not the Avowry it 
ſhall abate,48 Ed. 3. fo/. Cef.16. bur it ſhall not abate, but for the 
portion, per totam cnriam ibid. 


TI —_ 
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X, The manner of conveying a Seigniory or Rent tc the Avowant, 
or of the Tenancy of the plaintifſe, and where it ſhall be tra- 


verſed. 


HE Bailiff of G. confeſſed the taking, becauſe one 7. held of ?. 
the Grandfather of G, feiſed of this ſervice, and by his hands, and 
made diſcent to G. and the Plaintiff hath the eſtate of x7. ſo acknowled? 
ged &c. and holden no plea, that w. had nothing at the time, for this is, 
on tenure, Which is no plea in Avowry, but he might well ſay, that he 
had nothing but at will of 7. who entred and enfeoffted us,vide 8 H' 6. fol, 
Awvowry 8. 

A Bailiff juſtifteth upon S. as the true Tenant by the Mannor, becauſe 
B. was ſeiſed, and held of H. who was ſeiſed &c. and granted the Man- 
nor and ſervices to 7. who granted them back again to H. for life, the 
remainder to the defendant in tail, and conveys the Tenancy by diſcent of 
B.to the Plaintift &c.20 H.6..fol. eAvowry 11. 

A Bailiff juſtitieth by grant of the Seigniory to his Maſter, that one T. 
ter-tenant enfeoffed S. of the Tenancy, who atturned, whoſe eſtate the 
Plaintiff hath, the plaintiff ſaith, that R. was ſeiſed of the Tenancy, and 
granted it to T. for lite, and granted the Reverlſton to us and another, 
and T. atturned, without that, that S. had any other eſtate at the time, 
and a good plea, if he had made privity between T. the Feoffor and R, 
&c.35 H.6. fol. Avewry 27, 

The Lord may convey the tenancy to the Plaintiff of #. by 2e 
eſtate, and avow &c. the Plaintiff faith, that he is ſeiſed joyntly with his 
wife of the feoftment of . not of . Judgement of the Avewry, and - 
go00d, for where the Lord acknowledgeth the tenancy, he may allo ac- 
knowledge the manner thereof, 22 E4.4.fel.35. per Wat/on, but ſee there 
It not ſpoken of whoſe feoffment they held jointly &c. 

A Bailiff made Conuſance, for that, that B. held of 2. and 7. the 
father of A. ſeiſed by the hands of S. father of B. the Plaintiff hattvaid 
of BF, and they ſay, that B. was ſon of K.not the ſon of S. Prior, it 15 
=. no 
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no plea, for if B. were not the ſon of $. but a diſſeifor, the Avowry li- 
eth againſt him. Aoyle, alſo the plaintiff is a ſtranger to the Avowry, 
who ſhall not plead it, 1.34 H. 6 fol. 2. Avowry 24. 

An Abbot avowed, for that A. held of his predeceſſor, who was ſe;- 
ſed &c. andenfeoffed the plaintiff, upon which he avowed &c. and the 
Plaintiff ſaid, that A. had nothing bur in right of his wife, who had iſ. 
ſue}. anddied, f. entred and enfeoffed the plaintiff, Judgement &c. and 
a good plea, for although in what manner ſoever the plaintiff be in, the 
Avowry may be well made upon him, yet he ought to convey according 
to the matter, for Avowry made upon meas heir to my father, where [ 
am in, as heir to my mother, it ſhall abate, 11 H. 4.fo! 28. Avowry 54. 
22 Ed4 fol.35. ſo Avowry made upon me as heir, where I am in by fe- 
offment of my father, 4 E4.3.fol. At ory 163, and 160. 

A Prebend laieth ſeiſin in his Predeceſfor,and conveyeth to him by Col- 
ſation from the King, the Temporalties being in his hands, he necdeth not 
to ſpeak of the King had not other eſtate, 11 H.4 fol.17, Avowry 53, 

An Abbot avows, for that he and all thoſe eſtate &c. have been ſeiſed 
of the Hundred, and good withour ſhewing how he came to it, otherwile 
itis ina quo}Varranto, 11 H.4.fel. Avowry 57. 

One avoweth as Lord of a Hundred,and layestei{1n of ſuit by the hands 
of R. and preſcribes in a 2xe eſtate of both parts, and that R. enfeoffed 
the plaintiff, and good, without ſayin 1 what eſtate R. had, for it ſhall 
be intended fee by the Feoffment, 7 E.3. Avowry 144. the plaintiff ſaith, 
that R. had nothing but at will &c. 

The ptaintiff conveyes the Mannor and Seigniory to the avowant by a 
One eltate, without ſhewing how, and the Tenancy to himſelf by a 9»: 
eſtate, and thereof ſhews a deed to hold by lefle ſervices: the avowant 
faid, that he by whom the Plaintiff intitles us, never had any thing &c. 
and it was ſaid, that it is no plea, wherefore he ſaid, zu tiel 5 rerum natu- 
ra &ec. P.26.Ed.3. Avowry 246. 
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XI. Where in an avowry one m iy conclude npon his trne Ten121.01 
true Tenant by the Mannor, or upon the Tenancy by the A1n- 
nor, and where upon the matter. | 


- in tail, is Tenant by the Mannor to the Dower in Reverſion, 
but if the fee be in remainder over, he is very Tenant by the Mannor 
to the Lord Paramount, and in the firſt caſe the Donor is very Tenant to 
the Lord, and Tenant for term of life, where the remainder is over, is 
very Tenant by the Mannor to-the Lord, otherwiſe he in Reverſion is ve- 
ry Tenant to the Lord, 20 H.6:;fol. Avowvry 12.20 £d.3.Avowry 131. 
2 Ed.z. fel. Avowry 170. | 

Hein Reverſion with Rent reſerved grants the Reverfion,the tenant for 


lite 
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life arturns, the Grantee is bound ina Statute to 7 who hath execution, 
and avows upon the Leſſee as his right Tenant by the mannor, 13 H.g. 
avoWry 23 —_ note,that the Tenant in tail, in Dower or other particu- 
ar tenant of a Seigniory ought to avow as upon their cenant by the Man- 
nor, not their very Tenant by the Mannor, 26 H.6.fol. avoWyy 17. 
4 Ed.3 avowry 162,163. : | | 
Tenant by the courteſie of a ſeigniory,the ter-tenant makes a Leaſe for life 
rendring Rent, he in Reverſion grants it, the Leſlee attorns, the grantee 
dies, his heir within age, Tenant by the courtelie ſeiſeth the Ward, and di- 
treins for Rent,and avows upon the matter as within his fee, and held a 
good Concluſion, 38 H 6. fol 23. Avowry 29-7 Ea.z. fol. ultimo. 

Grantee of a Reverſion avows for Rent reſerved -upon a Leaſe for years 
as upon the matter, 40 Ed.3.fel. 34+ AvoWry 64. 38 Hen.6.f.23, So where 
Avowry is upon an execution, Or if they do avow, for in theſe caſes the 
Rent is but a Chattell, 34 Ea.1. AvoWr) 233. 


D— 


XII. Avowry for Rent after it is determined, and where one 
(ball be compelled to juſtifie, and where by plea of the Maſter, th: 
plea of the Bail:ff or jervant is taken away, or where he ſhall 
make ſati;fadion. 


& or for life rendring Rent, he in Reverſion diſtrains, the Tenant ſur-- 
renders, yet the Leſſor may avow, becauſe he is to have the Rent, but 
if one diſtrain for homage, and the Tenant dieth, now he ſhall be put to 
juſtifie, becauſe he cannot have the homage, but 1t he who is Tenant 
tor life dieth after Diftreſſe taken for the Rent, yet the Avowry is good 
&c. 19 H.6 fol 41. Avowry 10.22 Ed.q. fo! 36.the term expired. 

If the Lord diftraineth his Tenant for homage, after that he hath alzened 
ia fee toa ſtranger, and before notice,the Ciitreſſe is good, bur if after no- 
tice,it behoves bim to juſtitie,for he ſhall not have the homage, 7 Ed 4 fol. 
26.2 K5.2. Avowry By & 8 Ed.q fol. Avowry 36. & 22 Ed.4 fol. 36. 
where it is alſo faid, that if the Lord had poſſeſlion of the diftreſſe within 
his tee, and the Tenant chaſe it out, he ſhall take it again well in another 
tee, and may avow,and 2 R.2, it is ſaid, if the Lord diltrain for. ſuit after 
the alienation, he may avow and have return, yet.he ſhall not have.the 
ſame thing, but recompence for it, Avowry 85. 

Catesby ſaid, if the Lord avow for a hawk arrear before alienation of 


his Tenant upon the Feoffor he may xvow, and if upon the Feoffce he mult 
juſtifie, 22 E4..4-fol.36. 


0 

M In a Reolevinthe Defendant may juſtifie for Rent,and needs not avow; 
* 15 Ed.4 fol.2g. So a Bailiff juſtifie and will not make Conuſance for doubr 
L. of diſclaimer and good, and. he ſhall not bave a return,9.Ed44,fol. As 


vowry 38, 


aa Replevin againſt the Maſter and ſervant, the ſervant acknowledgeth 
A$-- 
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as Bailiff, the Maſter juſtifieth whereby the acknowledgement of the Bai. 

liffis void, becauſe it appears that the Maſter would not havea Retory, 

and although the Maſter doth avow, the acknowledgement of the Bailiff 

is buta juſttfication, & fic, bic for to excuſe him of damages, 35 H.6, fel. 
eAvowry 47.45 Ed.z.fol.1. 

In a Replevin againſt two, the one denieth the taking, the other ac- 
knowledged it as his Bailiff, and hathaid of him after iſſue, but he could 
not joyn. 2#ere, whether this acknowledgement be any other then a ju- 
ſtification, 42 E4.3.fol.6. and vide1s5 Ed. 3. Avowry 107. where he ſhall 
not have aid in this caſe, and it was holden that the Bailiff cannot make 
acknowledgement to have a return for him that denied the taking, but he 
may acknowledge as Bailiff to him, and to another for the adyantage of 
the other to have a retorn, 14 E4d.3, Avowry 118. 15 Ed. 3. before. 

Gardian in Soccage made a Conuſance for the heir, but he ſhall not a- 
vow, 7 Ed,z. fol. Avowry 150, 


-” 


i. 


X 1 II. Where a ſtranger or privy to an Avowry may plead a deed 
to eſtoppe the avowant, and who ſhall have a ne injuſte vexes, 
or contra formam Feoffament!. 


HE Lord may avow upon the Meſne for many ſervices which he 
ought to do, the Tenant paravaile may not ſay, that T. whoſe eſtate 
the avowant hath, enfeoffed the Meſne, whoſe eſtate he hath &c. by this 
deed to hold by lefle &c. Judgement &c. becauſe he is a ſtranger to the 
Avowry, 22 H.6 fol. Avowry 14. alſo a ſtranger to the deed, ſo he 
may not plead it by way of eſtoppell, 7 £4. 3. fol. 8. eAveWry 143. but 
note, the Executor may ſay, that the Anceſtor of the avowant releaſed 
all his Seigniory to T. whoſe eſtate of the Teſtator he hath, ſo out of 
his fee, and good, but he may not conclude tothe eſtoppell, H. 34. E4.z. * 
AvoWvry 257.P.18 Ed.z. fol. Attion apon the Statute 15. 5 

But where the Lord avows upon the plaintiff for 10 s. he may ſay, that 3 
T. whoſe eſtate the Lord hath, by this deed confirmed the eſtate to S. _ 
whoſe eſtate the plaintiff hath by 2 s. for all &c, Judgement if ec. 30H 
G fol, AvoWwry20.33 H.6,fol Conſirmation 3.P.26 Ea.3.fol. of 
Avwvowry 246. 

The Tenant forejudgeth the Meſne, the Lord avoweth upon the Tenant 
for homage, and Rent due before the forejudgement,and hath ſeifin by the 
Tenant, and by the Meſne of homage, the Tenant may not plead the 
deed of him whoſe eſtate the Lord hath to the Meſne, to hold by lefſe ſer- 
vices &c becauſe both ſtrangers,and the Tenant or his anceſtor hath dont 
homage, 7 Ed. 33. fol. 8 Avowry 143. But the plaintiff ſaid, that 7: R 
whoſe eitate the avowant hath enfeoffed his Grandfather of the fame 


Land by this deed, by leffe ſervices &c- andit-was holden, that akhovg? 
the 


eAvowry. 


the avowant hath his ſeiſin time out of mind, that he ſhall anſwer to the 
deed, 2were, for ſeiſin is ſufficient to avow, 22 Ed.z. fol. Avowry 133, 
14 Ed. 3.Ceſſ.28. but note, it is ſaid, that at the Comnion Law, ſeifin is 
ſufficient, but by the Statute ſeiſin of many things cannot help againſt 
my deed, or the deed of my anceſtor , 11 E4.3. Avowry 10. 4 Ed.2, 4- 
vowry 201. andthe Statute of CMarlebriage cap. g. 1s underitood of re- 
leaſe or Confirmation, as well as Feoffment. Q#ere, it ſeems it gives the 
form contra formam Feoff aments. | 

The Plaintiff ſaid, that he whoſe eſtate the plaintiff hath did enfeoff R. 
by his deed of parcell, by 45. and another parcell to hold by 6s. ſo he 
ſhould make ſeverall Avowries, and it is held that the avowant ſhall not 
have the tenure entire, but ſhall anſwer to the deed, and that this plea is 
given to the plaintiff inſtead of a Ne injuſte vexes &c. yet after the avow- 
ant had the averment notwithſtanding the Deed, 32 Ead.z. Avowry 114. 
Piget, it ſeems becauſe he is a ſtranger to the Deed, but the party or privy 
ſhould be eſtopped,t1 Ed 3. Avowry 100. 

But where the Plaintiff pleads Confirmation of the anceſtor of the De- 
fendant to his anceſtor to hold by leſle ſervices, the Detendant may ſay; 
that he and his anceſtors have been ſeiſed &c. without that he had any 
ſuch anceſtor, 16 Ed.3. Avowry 93. 8 Ed.3. fol, Awvewry 154. 26 
Ed.3. Avowry 246.without that, that he hath his eſtate, 30 H. 6, Avowry 
20. andit is a good eſtoppell for the plaintiff, that the anceſtor of the 
Defendant did give to his anceſtor in tail by deed, 17 Ea.z3.fol. AvoWwry 
96. 7 Ed.q.fol. Avowry 34.32 Ed. 3. Avowry 114+. Fitzh ſaith, fol. 
163. that the Feoffee of the Tenant ſhall eſtoppe the Lord or his heir, by 
the deed of the Lord. 

A Prior may avow for relifef againſt the deed of his predeceſſor, to 
hold by leſle ſervice &c.for all ſervices for relief is incident to Soccage, & 
13 Ed.z.,fol Avowry 99. 

wiby faith, that the Lord ſhall be eftopped by deed held by lefle ſervi- 
ces, and that a ſtranger hath pleaded ſuch a deed againft a ſtranger, or a- 
gainſt; a privy, and privy againſt a privy, or egainſt a ſtranger, and well, 
32 Ed.z. Avowry 114.19 Ed, 3. Avowry 122.19' Ed.lz. Avowry 224 agree- 
ing of the deed of him whoſe eſtate the avowant hath to the predeceflor 
of the Plaintiff, 39 H.6 fel.8. and this notwitſtanding ſeilin alledged after 
of divers ſervices,2g Ed.z. Avowry 122.6 Ed. 2. AveWry 210. 

Grantee ofa Seigniory who had ſeifin of Homage, was eſtopped after- 
wards by Confirmation of his grantor in Frank, a/moigne, 31 Ed. 1 
Avowry 244. | 

Grantee of a Seigniory ayowed upon the iſſue in Tail for Homage, 
where his Tenure was by Fealty onely, and Land-ſeifin inthe anceſtor of 
the Tenant in Tail &c. the iſſue ſhewed this matter, and avoided the ſei- 
In without any deed, proving the tenure of the Donor &c. which he 
ſhould not have done if he had been Tenant in fee fimple, without ſhew- 
"Sthe deed, 20 £4.3. AvoWwry 131.&c, 5 


160 Hoowry. 

If the Tenant hath a deed of a tenure by lefſe ſervices, then he him- 
ſelf hath acknowledged in Avowry, he ſhall never avoid the ſurplus, nor 
ſhall have inj«uſte vexes, but if he acknowledge to hold in Knights ſervice, 
or hold in Soccage by deed, his heir may avoid itin an alliſe againſt the 
Guardian, but not the ſurpluſage of the ſame nature. Lure 46 Book of 
Aſſiſe. P.357. 7 Ea.z.fel.8. and there it is faid, that a ſtranger to the 
deed ſhall not have a xe injaſte vexes,nor a contra formam feoffamenti,with 
this agrees Fitzherbert fol 11.6 fol.163. nor a ſtranger may not pleada 
deed of eſtoppel againſt a ttranger,7 Ea.z fol. 8.32 Ed.z. Avowry 114. 

At the Common Law the Tenant was bonnd in Avowry by ſeiftn had, al- 
though he had a deed by lefle ſervice, but had his remedy by a »e #njsſte 
vexes, but had it not againſt the grant of the Seigniory : ſo he ſhall not 
avoid the ſeifin in Avowry by any thing, untill the ſtatute which gives 
contra formam Feoffamenti, but now ſei/in Iball be avoided by anſwer it he 
bath a deed of leſle ſervices per Ty. although a ſtranger to the deed, who 
conveyeth by a Pe eſtate, 11 Ed. 3. Avowry 109. 14 H.4. fol.2. of a 
ſtranger, but 10 Ed. 3. fol. AvoWry 157. the Tenant which pleaded 
was privy, and he pleaded againſt the Grant of the Seigniory &c.4 Ed.2. 
Avowry 202. 19 Ed.z. AvoWry 122.vide to Ed.z. Avowry 155. 

Parne ſaid, that remedy is not given by contra formam Ferffamenti, not 
by anſwer againſt nog Farm ul, a the Statute, but where the ſervices are 
expreſſed in the deed, and in no cafe but for ſuir, of which he may be dif 
charged by plea, although not expreſſed in the deed &c. 10 Ed. 3.fol. 
Avowry 157 4 Ed.2. Avowvry 200.31 Ed.3.Ceſſ.22. 

In like manner the Feoffee ſhall not have a ne injuſte vexer, nor contra 
formam Feoffamenti, and therefore without a deed ſhewed he ſhall not 4 
void the feilin had, nor hath he any remedy, 10 E4.3.«Avowry 157.18 E4 
2.4w0Wry 217.Fitzh. faith, that the Feoffee ihall no way avoid the ſil 
had by the Feoffor fo/.11. 
Tenant in Tail ſhall have none of theſe two Writs, and therefore ma 
avoid ſeifin by plea , but there /:1by faid,that the Tenant in fee ſhall have 
a ne injuſte vexes upon ſeifin had, where he hath not a deed of the tenure, 
20 Ed.z.avoWry 131. and Fitzh. fol.10. ſpeaks not of any deed, bur if he 
hath a deed he ſhall avoid the ſeifin had, 10 H.7.fol.11. 
Contra formam Feeffaments lieth upon releaſe, Confirmation or gran. 
Vide L 5 E. 4- againſt him that made it, not againſt his Grantee , nor ſhall 1 Þ* 
2 —_ pleaded againſt his Grantee Luere I1 Ed. 3. eAvowry loo. Fit 
not a deed, ve Herbert. agreeth fol. 163. and that it lieth upon Confirmation, 16 E4. 3. 
ſhall nat bave avowry 93. But it ſeems that the deed may be pleaded againſt the grantee, 
thi Writzbut 3s 11 Ed. 3. &c. and of Confirmation, 16 H.3.4vowry 243. 31 Ed.1. + 
put 10 bis writ vowry 244 


of nc 101uſte ati : 
. can Vidas Contra formam Feoff amenti lieth not for ſuit reall, 7 Ed.2. avowry 207 


b. 4,5-0/4N,8, butif it be contained in the deed, that he will not have ſuir, it lieth, or it 
104 Fiz, N,8, may be avoided by anſwer, 8 Ed.2.avowry 212. nor lieth it for relief,no! 
163 ace, any other thing incident to the tenure, 4 Ed.2.4v9wry 220. 


Lord 
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Lord and Tenant without deed, the Lord encroacheth and grants the vide 14 H. 4 

Seigniory, the Tenant attorns. were, if, he have any remedy againſt the 9 7hirning 

Grantee who diſtrains for the encroachment, for if rhe Tenant had alie- 

ned after ſuch encroachment, the Feoffee ſhould not have remedy per 

Fitzh, fol.11. 
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XIV. Avonry after diſclaimer upon the ſame perjon or his 
Herr, 
A Vowry may well be made upon the ſame perſon who hath diſclaimed 
before, for the ſame Rent, or he may have an alſliſe of rent, 26 H. 

6. Avowry 18. But the Law ſeems otherwiſe, and that he may yet have 
Cuſtomes and ſervices, or right of Ward, becauſe the right of the Seig- 
niory is not gone, bur the poſſeſſion by which &c. bur by Shardand #/1- 
by, the Seigniory is gone tq all intents, 44 E4.3, Diſclaimer 24. and 13 2.7.7, 
Bryan and Keble held, that all ations of right remain as an eſcheat,Ceſ- **** 
ſavit &c. but no ation of the poſſeſſion , as of Raviſhment of Ward 
&c.16 H.7.fol. I. 

Andit is a good counterplea to the diſclaimer, to ſay that he hath alie- 
ned after the taking, or that he is not tenant of the freehold at the time of 
the diſclaimer &c. I, 12. Ed. 4 fol. AvoWry 40. » 


— 


——————— 


X V. When Avowry may be made upon the hu:band and wife, or 
upon the husband alone for ſervices of the Land of the wife, 


TY Avowry ſhall be made upon the husband and wife, of the right of 
the Wife for all ſervices, but for homage, and it ſhall be upon the 
husband alone after iſſue &c. 13 H 6. Avowry 20. 


e And Avowry for homage upon the husband alone before iſſue, where 
they were joint purchaſers was abated,7 Ed.4.fel.25. 39 Ed.z.fol. A- 

nt vowry 62. and upon both for other ſervices, P.29 E4.3. Avowry 250. 

be Avowry making diſcent of Tenancy to three parceners, for that where- 


'C of the one took a husband, and had iſſue, the Avowry ſhall be upon the 
husband and wife, and the others for homage, and good, notwithſtanding 
ee, iſſue had, but the iſſue was onely to make the husband and wife: privy to 
h tne Avowry with the others, 43 Ed.3 fol.13. Avowry 70.44 Ed.z-fol. 
AvoWvry 76. that it is not maintainable upon both for homage before iſſue, 
" and Denby faid, that after iſſue the husband alone ſhall do homage, before 8 E. 4, 12;' 
on which no Avowry ſhall be, but where the husband and wife do purchaſe. 
"ot jointly, both ſhall do homage, Avowry 36. 


ord | | Y | _ XVLÞ 


C. 9 part in 
Bucknells Caſe, 
ace.12.E. 4.7, 
KB) jaRACc. 


Vide Ple, om 
15,7 E.q4.28. 
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that he holds of the Meſne, and arti» thought that he ſhould fay,the 
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XVI. What perſons may tranerſe the tenure in Avowry, and where 
the tenure.1s traverſable, and where not. 


| the Lord encroach ſeiſfin of ſervices of another nature, the Tenant 
-may avoid it in Avowry by traverling the tenure, for it is not changed 
by ſeifin, 8 Fd.4.fol. eAvowry 36.10 H, 7. fol. 11.7 Ed. 4. fol 27. 
Danby held ſeiſin traverſable, if the Seigniory be by Preſcription, bur 
26 H.8. fol.6. agreethto 8 td.4. and 16 Ed.aqful,12. per Pigot. 

But where the encroachment is of fervices of the ſame nature, as quan- 
tity &c. there it behoves to traverſe the feiſtn, but in treſpaſſe, refcous, 
aſhiſe, Cefl. the tenure is traverſable, as well upon the quantity changed, 
as upon the 12 E4.4. fol.7. but note, that in theſe Cafes the Lord avow 
for Knights ſervice where he held but in Soccage, and fo of another na- 
ture, but if he encroach more Rent, it behoves to traverſe the ſeifin, or 
ſue an injzuſte vexes, 26 H.8 foel.6.19 K.2.Wards 165. 

The Lord avows for Knights ſervice and rent, the Tenant may well 
fay, that he holds by fealty, and a half penny, without that he holds 
by Fealty, Homage and Eſcuage &c. becauſe they be of another nature, 
and there it is ſaid, that he ſhall traverſe the tenure, alſo if the en- 
croachment be of another quality, though of one nature, as if he held 
by fealty and Rent, and ſuit, Roſe or a Hank is encreached,. but 
more ſuit or moreRoſes encroached for one, they make not the tenure 
traverſable,and if the Lord encroach more Rent, and alfo another ſervice 
of another nature and quality, there the ſeiſin of the overplus of the Rent 
may be traverſed, and the tenure of the other ſervice, 29 E4.4 f.17.30 H. 
6. f, Avowry 19, 

If the Lord avow for ſervices of another quality, and alſo for more 
Rent, and ſuppoſeth it payable at two dayes, where it is payable at one, 
the plaintiff may traverſe the tenure, and alſo the day ſuppoſed, - yet of - 
the ſervices due he ought to alledge tender, or otherwiſe to excuſe him- 
ſelf of the non payment, or plead that there is nothing arrear,z1 E4.4.fol. 
Awvowry 42. 

He which holds by Fealty where the Lord avows for homage, and feal- 
ty,he may avoid the encroachment, ſhewing the ſez{in to be by conſtraint, 
without traverſing the tenure, 42 Ed.3.fol. Awvowry 67. 20 Ed.z.4- 
Yowry 131. 

Anda ſtranger may not traverſe the ſeifin, nor the tenure, but a Copy- 
holder may traverſe the tenare, yet he is but Tenant at will, 6 R,2. 4 


caſe of Avow- vowry $6. 


If the Lord avow upon him that hath diſclaimed before, he may wel! 
traverſe the tenure or ſeilin26 H.6 fol, Avowry 18. | 
Lord, Meſne, and Tenant, the Lord avows upon the Tenant, he ſhews 


eAvonry. 163 
he holds not of the ayowant immediately; although he be not out of his 


fee, «/ii,contra, 9 H.6 fel.27, Replevin 3. $0 it ſeems in a formedon of 
Rent ſervice, 11 H,4fe/.10, 
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X V I1. Where a ſtranger to an Avowry, or he which hath no- 
thing &c may traverſe ſpeciall matter alledgedin it, and 
where he may demurre thereupon for juſtification, and what 
Pleas be ſhall plead, 


iv Lord may avow upon him in reverliotrfgr 20s. rent arrear ſuch 
a time; Leflee for years may not ſay Ries 4rrear, nor that he was not 

ever ſeiſed, but ſhall plead tender, 2 H 6.fo/l. eAvowry 1: g 

And in an Avowry upon him in Reverſion, the Termor may not plead 
the Miſnomer of him in referſion , but upon joyning in aid both ſhall 
plead,34 H, 6.fol.46. Avowry 24.12 Ed.q.fol.16. 

He in Reverſton dierh his heir being within age, a tenant by the courte- 
ſie of the Seigniory ſeiſeth the Ward,and ayoweth for Rent upon the mat- 
ter, as within his fee, the Leſſee may not ſay, hors de ſon fee, becauſe he 
is LordParamount, but he may traverſe the atturnement ſuppoſed to be up- 
on the Grant of the reverſion to the anceftor of the Ward,z$ H.6fel. 
eAvowyy 29. So if the Lord grant his Seigniory for years, and yet he ma 
avow, the Tenant may fay, that he hath a granted &c. for which he ha 
attorned, for this is a ſpeciall hors de ſon fee, 11 H.4.fol, Awvowry 53. 

Where the Avowry is upon the Meſne, the tenant ſhall not plead a re 
leaſe to the Meſne, nor areleaſe made to himſelf of part of the ſervices, 
but he may well plead a releaſe of all matters to himſelf 38 Ed. 3 fol. 
_— 11. and a ftranger may not plead a Releaſe to the Tenant, 

”. 

And an Executor where the Avowry is upon the heir may plead hors de 
ſon fee, but he may not plead a releaſe to » a Teſtator, becauſe a [tranger, 
34 E4.3. 4voWwry 257.burt is ſaid, that a releaſe amounts out of his fee, 1 4 
H,6. fel.6.37 H.6.fol. Avowry 2g. 

Avoyry tor Fine ot alienation of his Lands by cuſtome, the plaintiff 
being a ſtranger pleaded unity of poſſeſſion in the Lord time out of mind 
&c. and it was holden that when the Avowry is not made upon any perſon 
certain, or tor a Change or Cuſteme againſt common right, every ftran- 
ger may plead in diſcharge of the tenant,1 4 H.4.fol. Avowry 6C2+ 
agreeth for Rent charge, 7 £4.4.f01.24. 
| A ttranger may well plead, that the tenant put in his beaſts to be taken 
in diſtreſſe, or that he tendered 22 H.6 o/.3. 

The Lord faid,that T.& $.were jointenants, 7 ſurvives and upon avowed 
upon her , the plaintiff ſaid that T. had nothing, but as witeto S. who 
enfeoffed him, and that he had paid, and by that payment he me 

& rhe 


HAvonry. 
the Lord.to avow napoen himſelf as tenant, 41 Ed. 3. fol.26. Avowry 65. 
and the diſſeiſor ſhall compel! the Lord to avow upon him, if he hath 4c- 
cepted the ſervices by his hands, 116 £43, Avowry g. | 

But if the Diſſeiſce be plaintiff in a Replevin, the Lord may not avow 
upon the Diſſeiſor, and he who recovers may compell the Lord to avow 
upon him 48 E4.3,fol.g. Avewry 83. and it is there faid, that the iſſue in 
rail may compell the Lord to avow upon him, not upon the diſcontinuee 
if ke be plaintiff: ſo the heir of the feoffee of my Tenant without no- 
tice, 2 £4.4;fol 6, ſo of a recovery, 41 Ed.z.fol.26,37 H.6.fel,z3.0f tail, 
23 Ed.3. AvoWry 255.&c. 

The feoffee may compell the Lord to avow upon him after the death of 
the feoffor 34 H.6.fel.46. | | 

In every caſe where the Tenant is in by courſe of Law, he 'may compell 
the Lord to avow upon him without notice, as where the heir of the dif 
ſeiſor is in by diſcent, and he be plaintiff. So of Tenant in Dower by the 
courteſie &c.z7 H.6.fol.35.41 Ed.3.fol.26. 34 HG, fol.47. 20 H.s6. fol, 
10 33 Ed.;. Avowry 255.7 Ed. 4. fol.26.48 Ed 3 fol.g, + + 

If the Lord avow upon a ſtranger, the plaintiff may well fay, that he 
upon whom &c.enfeoffed him, and ſo may compell the Lord to avow up» 
on himſelf, but not where the feoffee himſelf is not plaintiff,q1 Ed.z. fol. 
26. AvoWry 79 and here the plaintiff may ſay over , that of parcell of 
the ſervices he is not ſeiſed, but then he ought-to alledge mader of the 
reſidue, and tiotice before, 31 Ed.3.eAvowry 111. 

But if the Plaintiff cannot convey fromhim upon whom the Avowry 
1s made, he hath no remedy, nor the ſtranger upon whom &c. nor ſhall 
come upon him in aid, 3 H 6. f:1.49.34 Hen.6.fol.46. 1 Hen. 4.fol. 
Awvowry 103. 19H. 8.fo/.7.6 1 H.4. the Plaintiff conveyed from him up- 
on whom the Avowry was niade, and alledged the tenure by leſle ſer- 
vice &c. and if after the ſtatute the Tenant maketh a Leaſe for, years, 
and the Lord avow for more ſervices then he ought, the Leſſee ſhewing 
i ſhall have aid, otherwiſe not, 34 H.6.f0/.46. 

But before the Statute of Pia emprorer, if the Lord avowed upon 
ſtranger, the plaintiffe ſhould. have no remedy , but the Meſne upon 
whom &c. .might well have joyned with him, but there it was held, 
that if the Lord had avowed upon the Meſne Paramount , he ſhould 
not joyn but with all the Meſnes and paravaile, 12 Ed. 4. fol. 11. 13 
Ed. 4. fol. 6. 1y Ed. 3. eAide 33. 4 Ed. 3. eAvowry 164. 

The Lord avowed upon axe as iſſue in Tai), the plaintiff ſaid that 
7. hadatiſter F. Judgement: of the Avowry upon her alone, and could 
not have the Plea, becauſe a ſtranger, but if he convey the moyety by 
the feoffment of F. ir is a good plea, and ſhall compell the Lord to a- 
vow upon him, but note that he conveyed from her as tenant in fee, 0- 


therwiſe he ſhould not haye compelled the Lord to avow upon him, 15 
Ed.z fol. Avowry 98, 


A ſtrange! 


— 


»”. 
Avonry. 


. A firanger to an Avowry nay "ſay that the beaſts eſcaped there, 
and were not levant and couchant, or manuring, 18 Ed. 2. Avow- 
ry 219. | 

- The Ayoury - wap a ſtranger, the Plaintiffe may. not ſay, that 
the ' ſtranger holdes not of him , , but hee ſhall- ſay, that the 
Land is not holder of him fo ,, but of his fee, 37 H:6. fol. *' "Avow- 
ry 28. FR ; 137 » | 
"The death of the Prayee in aid ſhall not abate the Avowry, 21 H. 6. 
fol. _Avowry 45. 


__ 
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XVIIT. Where notice is materiall for making Avowry , and 
what notice is ſufficient, and where it needs not. 


F my very Fenant alieneth, and dieth before notice, I may not avow 
upon his heir, for the alience is my Tenant, but if he had been a diſſei- 
ſee ec. I might have avowed upon his heir, 2 £4.4.fol.6 Avowyy 31, 
34 H.6:fol.51. andif the Feoffee of my Tenant dieth, T may avow u 
on his heir without notice, 4 H. 6. f0/.20. for if the Feoffor dieth, 
attginted or Ceſſ. I ſhall not have the Wardſhip, Eſcheat , nor Ceſſavir, 
17 Ed. 3. fol. 64. Relief, 3. 34 H. 6-fol.51. | 

But if the Tenant alieneth the whole or part in his life time, I ſhall 
not *change the Avowry without notice , yet the Statute willeth , that 
he ſF-all be attenndant to the Lord, pro particula, 8 Ed 4. fol. ef 
vowry J5- 

Two joint feoffees, the Lord takes notice of the Tenancy of the one, 
and needs not give notice of the other, 8 Ed.z.fol. eAvowry 36. 10 
H. 6.fol 32. | | 

Avowry upon the Plaintiff, becauſe he holds ſix Cottages and 3o a- 
cres of Land, who faith, that at the time of the taking one T.was Tenant of 
part. ich, before notice the Lord may avow uporr the Feoffor for the 
whole &e. Finch contra, where the Feoffor is plaintiff, the Avowry ſhall 
not be upon him, but onely- for his portion &c. bur if the Feoffee be 
plaintiff, the Lord may avow upon the Feoffor for the whole untill no- 
tice &c. but not diſtrain the Feoffor, but for his portion, and the Feof- 
tee ſhall give notice, nor the feoffor, 47 £4. 3. fol.4. Avowry 82. Vide 

Diviſ 27.41 Ed.;. Finch ſaid, if the Lord hath accepted ſervices of the 
diſcontinuee, or difſeiſor, yet if the Tenant in right be plaintiff, he ſhall 
xvow upon him, 48 Ed.3.fol.9.c% 10. | 

If tenant make a Feoffment of part, the Lord before notice 
may diſtrein in every part for all the arrearages before due, andafter, 
and if the fervice 'be entire, he ſhall ayow- upon the Feoffee - 

tae 


froowry. 


the whole in g Replevia brought by him, for iccannot be ſevercd, "but ſee 
that the ſervices due before the Feoffment may be ſevered from ſervices 
after, although entire. 2»ere what difference 'between ſervices entire, 
anil ſeverallto this intent, 22 Ed.4. fo/. 36. oo. 

If rhe tenant alieneth by Fine, yet the Lord ſhall not alter his Avowry 
ugtitnotice,' and the-arrrearages tendred, 2 R.2. Avewry B85. But the 
Lord may not nvow upon the Feoffor for Homage due before, yet the f& 
offee ſhall not recover damages, becauſe the taking was lawfull untill no- 
tice, 2 R.2. Avowry $85.vide Divy/. 12. 

If the tenant alieneth in tail, the Donee payeth the ſervices to the Lord, 
and dies, yet the Lord ſhall not have the Wardſhip nor avow upon the i(- 
fue ; bur the Donor &c. andif the Tenant aliene_ by Fine, and taketh it 
back in tail, and dieth, the Lord ſhall not avow upon the Ifſue in tail, al- 
though there were no notice, and his father right tenant &c. but now he 
in reverſion is tenant to the Lord, and there-it is faid , that the Fine 
defeats the privity without notice , 2 Ed. 3. fol, eAvowry 176.2 
Ed. 4. fol. 6.4 Hes, fal-20, in' the Kings' caſe he ſhalkchooſe his te- 
nant.&c, 

The Donor ſhall not be compelled to avow upon the diſcontinuance, 

no notice giyennor tendered, otherwiſe it ſcemeth if he hath accepted 
his ſervices, 2 £4. 2. Avowry I8r. 20 Kd. 6. fol. 9 & 19. that may, 
but-is not compellable &c.: nor by diſcent. to him, 41, Ed. 3: fal. 26,4- 
vowrye05. | ; Jes - 3%, 
'/- Tenant intail, where the remainder- is over an fee diſcontimueth, 'the 
Lord need not to avow upon the diſcontinuee by any notice, and after 
the death of the Donee he ſhall avow upon his Iſſue 8&c.20 H,6., fol. 10, 
and he ſhall not be compelled to avow upon the Feoffee, if he averre not 
that che Feoffor had the Fee, 8 £4. 4- fol, ' - Avawry 36.18 Ed. ;. 
mw ;  eAvoWry 98, 7 Ed. 4 f61:26. agrees: Heydon contra 5 Ed. 
4. fol.3. | 

Where Guardian of the heir of the Donor, avowed -upon the dil- 
continuee,, it was held that the Avowry ſhould abate, for the heir is 
not compellableto avow upon him, and it may be prejudiciall unto him, 

although he may auow upon him &c.48 Ed. 3.fol.9. Avowry $3. 

;.1 By «be death of the Difſeifor the Avowry is changed without notice, 
butinot ſo by the death of the diſſeiſee, 2 £4.4.fol.6. 37 H. 6. fol.35. 4 H. 
6,fol.20 But if the diſſeiſee recover againſt the heir of the diſſeiſor, the A- 
vowryiis changed again, 37 H.6. fol.35, 

': And upon which tender of the -Feoffee, the Lord hath need tg take no- 


tice; See 20 Ed. 3, Avowry 125. But if the Lord accept of the; ſervices d) | 


the hand of the Feoffee , or accept- him» for his Tenant  he-ſhall no! 
diſtrain afterwards for the ſervices due before the Feoffment, otherwiſe if 
is of a-forejudger, for there he is compellable to accept the "Tenant!" 
: Place of the Meine., and he ſhal! pay all arrearapges, &c.7 Ed. 3,fo/, 

Awvowry 145. 


Avovry. 

If my Tenant enfeoffe a ſtranger, who dieth, and I accept the 
Heire for my Tenant, yet I may avow for Arrearages due before ; 
becauſe he is compellable &c. but where there is no need to avow upon 
him &c. the Arrearages due before are loſt by ſuch acceptance, 4 £4, 3. 
Avowvry 163.7 Ed. 4. fel.26. " | 

If the Tenant enfeoff his ſon being of full age, and dieth, the Lord may 
ayow upon him, as feoffee without notice , and ſhall not have reliefe, for 
a diſcent is notice in Law, 17 Ed.z3. fol. 64. Relief 3.2 Ed.3.fol. Relief 11, 
4 Ed, Avowry 163. &c. 

The manner of notice is to - tender the arrearages at the time of 
the diſtreſs upon the Land, and if he know not the certainty of them, 
he may tender a ſum , and be ready to. pay, if more &c. 45 £4. 3.fel. 
Avowry 80, 
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XX, Where the" Avowant may alter the Avowry , and that 
after exception of the party. 


He Avowant conveys the Tenancy to the Plaintiff, who pleads jointe- 
nancy with his Wife &c. The Avowant faith, that notice was not gi-- 
ven, and it was held, that it needed not,, becauſe he hath taken notice of 
one, and now he may change the Avowry upon both : and if they plead: 
jointenancy with a third perſon, be may change again upon them all three 
& ſic infinite 8 Ed.,4. fol. Avowry 36.7 Ed.4. fol. 26, 

The Defendant avowes upon the Plaintiff as his very Tenant , if he 
ſheweth that the Defendant had but an Eſtate for lite in the Signiory &c. 
the Defendant may change the Avowry ,. but ic was by ſufferance of the 
Plaintiff, 4 Fd.3. fot, eAvowry 162. 

It was held, that after Avowry made, the Defendant may not change it, 
but ex gratiacarie , and therefore where he hath made a joynt Avowry, 
and changed it in ſeverall Avowries, he wonld have it changed again , be- 
cauſe it was an exceſlive diſtreſs for one part, & no potwit 29. Ea. 3. fol. - 
Avowry 250 and it was at another time, 

The Plaintiff craverſed the Avowry, the Avowant ſaid , that he was ill 
informed of the matter , and prayed to be received to make a new AVo0w-- 
ry, at another time after, and the Attorney of the Plaintiff would fot 
aſſent, for he ſaid, he had no ſuch Warrant ,, H, 33. Ed.,.3. eAvew- 
7.258. 
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XX I. How Avowry ſhall be for charges of Knights of the Parlia. 
| ment, or for any thing which (halt be levied of auy Town or 
:Copmona'ty. | | 


- 


A Vowry that they ofa Town uſed to aſſeſſe a certain fumm for 'repa- 
ration of their Church, &c. and the Plaintiff was aſſeſſed by his own 
aſſent to 10's. and it was held that the uſage ſhall not bind him that aſſen- 
red not , becauſe it is againſt Common Right; So of an aſſeſſment , that 
none of the Town ſhall occupy his Common untill ſuch a time, becauſe a 
priyate Commodity; but the Caſtome by which neighbours aſſeſſe, *&c, 
for making or repayring of a bridge , the walls of the Sea, or the like, it 
ſhall bind others without their aſſent, becauſe it is for the Common weale 
by Finch, 44 Ea. 3. fol. 19 AvoeWry 72. but theſe Laws ſhall not bind any 
ſtranger, 21 H. 7. fol. 40. But the abſence of one reſtant ina Leet, or of 
one Commoner ina Town, ſhall not defeat an order which is made by the 
common aſlent, 8 Ed. 2. Aſſiſe 413. | 
A. Scire facias comes to the Sheriff to levy the expences of the Knights, 
&c. he may diſtrain the goods of any in the Town , for the whole Town, 
ifhe take Goa within the Town, becauſeit concerneth the King, but it is 
a good plea that this Town hath not uſed ro pay ,; &c. time out of mind, 
&c.11 H.4 fol. 2. Avowry 52. R. 3 eAvowry 260. agtecing to 13 & 
4. Bur there it is' ſayd, That it is the fault of the Town ifthey will not aſ- 
ſemble before , Sr aſſeſſe every man &c. if proceſs or commiſſion come 
to levy, &c. Avorwry 156. and the Baylift may juſtifie without the Sheriffs 
Warrant, and without ſhewing what was done in the Parliament, 8 &. 2, 
eAvoWry. 250. &# 
And note, That this Writ is, Levars & appreciari fatias, So that he 
may ſell the Diſtreſſe, and deliver the money to the Knights, 10 H. 4.f0l. 
« Gage Deliverance 27. | 
It is ſayd, That the Lands of Lords which are ancient Baronies;are not 
charged to the APO but Lands purchaſed by the Baron ſtand char- 
ged as before: Alſo it feemeth, If another man purchaſeth the Land of an 
ancient Barony, . that it ſhalf be chargedin his hand, 2were, 11 H, 4 f0l. 
2, eA vowry br7 | | 
A Copy-bolder ſhall alſo pay to the expences of Knights, Qwere if the 
Lord himſelf be a Baron or Knight of the Parliament, 10 H. 4. fol. 
Gage Deliverance 23; Ayowry upon a Town or Commonalty. 
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XX IL " Avowry for Amerciament or fuit in « Lett, Hundred, 
Sheriffes turn or other Court. 
Lord of a Hundred, who hath uſed to have a Law day and Leet, and *% © 11-411 in 
A doteners to preſent there, may amerce them for not appearing, and Godfries Gaſs 
diſtrain for the amerciament, the beaſts of the party in any place within 
the precint &c. 11 H.4.fol, eAvewry 57. 

Avowry for ſuit to a hundred, from fo weeks Ons weeks, time 
out of mind &c. and layes the ſeifin by the hand of a Fenant of the Land 
and houſe, it is no anſwer for the plaintiff to ſay,Hat the Land and houſe 
were in divers-hands, unleſle he alledgetd that both or the one, /7s/, the 
Land is not charged of the ſuit, and then, it is no plea withour traverſing 
the ſeiſin alledged in 4. or ſhewing that the ſuir was for the houſe per 
Trew, but if the Avowry were for ſuit ſervice, it is ſufficient to alledge 
a ſeverall tenure to abate the Avowry, but it ſeems the plea is good to a- 
void the Avowry, for he hath deſtroyed the ſeifin by ſpeciall matter, and 
ex a[ſenſu iſſue was taken upon the ſeifin by the hands of the Tenants of 
the houſe and Lands, 11 E4.3.,Avewry 107. ; 

It hath been ſaid, that ſuit ro a Hundred is no ſervice, 13 E4.3. Avow- pigyrice.s, 
ry 120. and therefore in the Caſe before 11 Ed. 3. he may not lay the :37.2.4 E. 34. 
ſeiſfin by the hands of A. as by the hands of his Tenant, whereas agrees 1! b-ſwr 18. 

7 Ea.z. andthere be layed the ſeiſin in S. and his anceſtors, who enfeoffed ;7 4» 997 

the plaintiff, and ſpeaks not;of the Eſtate of S. but it. is good, and it Meſne - of 
ſhall be intended to be fee, Avowry 144 but a ſuit roa Hundred may quit him of (vis 
be a ſervice, per Fitzh. fol 137. 4 Ed.z.fol 42. Meſne 43. tos Hundred, 

A Bailiff ofa Court Baron may avow a diſtreſſe taken for the default 
of the plaintiff co the attachment in a plaint of treſpaſſe againſt him &c. 
and the ifſue was if the diſtreſſe were for malice and procurement, and 
note, that he may avow by commandement of the Steward, 4.41 £4.3. 
fol. Avowry 78. 

If it be preſented that onecame not to the Leet, the amerciament ſhall C11. pere 
be offered by the dozeners whg preſented it, and then he may avow, 48 Godfries cafe 
Ed.z. fil «eAvowry 80. | ace, 

One was amerced for brewing Ale, and felling it contrary to the aſlifſe 
within the Hundred, and it was holden , that althou2h he were refiant 
within another Leer, yer the amerciamient is good where .it is made &c. 

So if one ſell bread and Ale contrary to the aſliſe in my market being in a» 
nother Leer, then where he brewed it, and wherefore he traverſed the 
brewing and ſelling it contrary to the aſliſe, 13 Ed 3.eAwvevry 105. 

if the King grant mie a Leet of all the Reſiants for life or otherwiſe, and 
ater he grants unto another a view; and Leet of any of my Reſiants, the 
Tenants are not bound to come to his Leer, and though he be ſeiſed of 
their ſnit &c. yet they ſhall avoid it in Avowry by' the ſpeciall matter, for 

be 


Hvowry.. 


he could not have a 2uo warranto, and I may well diſtrain them for their 
ſuit, -and need not ſue a ſcire facias to repeal the othec patent, ſo attheir 
perill &c. by which it appears that they are not bound to.come to two 
Leets, 32 Ed, 3.cAlowry 1 12. But ſee that ſeiſin binds in the Refſiants in 
Avowry if they ought of right to come to another Leet,io Fd, z.fol.8. 4- 
vowry 155. 4 Ea. 3.f0l.31+ it is held, that ſeifin of them ſhall bind in the 
one'Caſe and the other, vide Fitzh. fol.161.that none is bound to come to 
another Leer, but onely there where he is Reſtant, butſhall have an ex0- 
neraco Sette. 
A Felon waves the goods within the Leet of him, who hath Catalla fe- 
lonum & fugitorum, the owner brings a Replevin, the Lord will ayow, 
8 Ed.3.fol. Avowry 181.29 Ed.z Avowry 255. 
C. 11 part God- Doſeners amerced in common in a Hundred for not preſenting &c. 
freys coſe. It ſhall be affiered ſeverally according to the quantity &c. and the Lord 
4 Eli3Dg.211. may well avow, but if a town be amerced intire, the afferiment ſhall be al- 
_ frworcls « ſoin common, becauſe none 15 named that is amerced there, but the town 
Leet refuſe to &c.ro Ea.z. fol. eAvowry 155. " 
preſent the Arti> Where two Lords have two Leets in one Town, if if the one make a 
cles, the ſtipend Purpeſture in the way in a place which is all within theLeet of the other, 
64 _— he may amerce him, and avow, but not if the place where &c.be in com- 
ereth, þ,, monto them, &c.4 £4.fel.10 Avewry 161. 
a Fine im-oſeqg And there it is faid, that if my tenant refiant within my Leet, purcha- 
apou.them joint- ſeth a: Leet of all his Tenants, yet he ſhall come to my Leet, not if he 
ly;z not good. were but reftant, and not tenant, by ſome. So if he hath a Leer by Preſcri- 
ption to his Mannor : The opinion of the book is otherwiſe of a refiant 
which is not a Tenant and purchaſeth part of the Mannor &c. if he be 
not alſo Lord of the other Mannor, 4 E4.3. fol. 10 Avowry 161, but 
he thathath uſed to go to-another Leer time out of mind &c,is not bound 
by his reſiancy, 13 Ed 3.Leet 7. 2zere, if he who hath uſed time our 
of mind &c. to come to two Leets, ſhall be bound &c. and it is held 
that he ſhall, 4 Ed.3.fol 31. 

A man may ſerve at aLeet, and alſo at the Sheriffes turn, notat two 
Leets, 18 H.6.fel.13. | 

Avowry by the Lord of a Hundred for two Marks yearly of the Hur- 
dreders, uſed to be levied by diſtreſſe time out of mind, of the chief Do- 
ſoner, who diſtrained the others for contribution, 6 Ed. 3.fol, A- 
voWry 191. 

A Feoffee who holds by 1 d. for all ſervices and demands, yet he ſhall 
ſerve at the Leet of his feoffor in the ſame town, for this is to the perſon 
and rea[l, not ſervice, M.7. Ed.2, Avowry 211.but if it werealfo for all 
ſuits &c, he ſhall be diſcharged &c. P.8 £4.2. AvoWry 212, Vide a feoff- 
_ to hold by 6 d. for all ſervices, & ex eo ſolvat ſcutaginm 31 Aſ. 

3Q.. 


One claims by Preſcription to have amerciaments of all his Tenants, 
in 


eAvowny. 71 
in the County of F. in the Court of the King, and of others, and alled- , _ 
geth that che Plaintiff was amerced in the Hundred, and that he took G,..jics ca/ 
the Eftreats and Diſtreſſes, and it was held that he ſhould not ayow, be- (ha: the Lord 
cauſe be did not preſcribe in the Diftreſſe. But a Bailiff of a Court where may di/ira:n 
the Amerciament was levied and delivered unto him may ayow the Di- /* apt = i 
fireſſe in every place within the Precin& this notwithſtanding, A. 19.E; 77,,, 1.1 ſhat 
2. Avowry 225.S0 for Amerciaments in a Leer, the Bayliff may avow in no; be pur by 
the high ſtreet, 34 Ed. 1. Avowry 232. by an attion of 
le was preſented at the Sheriffs Turn, that a Prior had not repaired a _ f fa 
Cauſey which he ought, &c. andthe Baylift avowed for the amerciament /'* _ : "Is 
and the preſentment was held void, if the Canſey were within another £1;x, pyer 323 
Leet, For the Sheriff may not meddle with Annuſans within another 44. &. 3. 23, 
mans Franchiſe, unleſſe by Writ, &c. and the Plaintiff recovered Dama» + ' 1 part mn 
pes, &c, 26 Fa.z. fol. AvoWwry 247. EIS caſt, 
A Bailiff diſtrained for an Amerciament of ſuit at a Court Baton which ,,,,,;,,»: in 
is ſuit ſervice, 21 H.6. fol. Replevin 7. Debt for an Amercianient court Baron, 
ina Leet, 10 H.6.fol.7. the Lord coun- 
Note that where a man hath (eifin of ſair at his Leet , the Tenant ſhall -. «pen _ 
traverſe that alone, but not the Right which is not traverſable, but only ,, ©" en__ 
in a 2us warranto, 11 H. 4. fol. Avowry 57. And ſeifin of a Hun» 
dred, is- ſufficient Title in an Avowry, 4 Ed. 3.fot, Avewry 161.8 
Ed.3.fol." eAvewry 151.10 Ead.z.fol, Avowry 155. But if the 
Tenant of right ought to ſerve atanother Court, he may avoid the ſei-, 5 Elix. Djer ; 
fin by the ſpecial! matter, 32 Ed, 3. Avowry 112. Lxere, for the Plain- ;1; not pord * 
tiff was nonſuitthere. | plea withoat 
It was holden , That every man ſhall do ſuit at a Leer that ſhall be #re(cr:prion 20 
within it. as well the Servant as the Mafter, by his reſiaficy; 2'#7.4:fo.16 9448. 
Leet 5. 18 Hem, Gfol. 12. Feoffee to: hold quit of all demands, and view , 
yet be ſhall doſuir at the Leer of the Feoffor, &&c. for he ſhall not be out 
of the Law, 7 £4. 2. eAvowry 21 1.vide, of thisabove, G. 
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X XIIT. Where Avowry ſhall be pzade for ſuit of 4 Mall , and 
where be ſhall Jo ſnit', where not. 


Ato7 ſuppoſing that the Plaintiff was to do ſuit to his Mill, to 
A ſtay there two dayes, and if then be'benor ſerved, that he may grind 
where he will, and it was to grind2 all the Corn which ſhould be- ſpent in 
ſuch'a houſe, and good, 16 Edv. 3. Avowry 99. Trew ſayd,, that ſince 
togrind all the Corn growing upon ſuch a Land is not fervice, becauſe 
the Meſne cannot do it, 8 Ed. fol Avowry 153.9 ro #4 
Afiſe; P24, Teis ſervicey wider 84.2. Dowbles'Ple#'V1, Frmp! £6. F, 
voucher, 296, « Of: $01 via 307! pi) (18&5{ 30 Dag) we $$15519 |. , 
The Lord enfeoffs A.of partto hold by ſuit eo his, mill, and after enfeoffs 

Z 2 another 


another of the whole Mannor, rendring 101. forthe Mannor and 5 |.for 
moulture, this is one rent, and one intre ayowry ſhall be, 9 Af. P.24, 
AwvoWpry 176. 9 Ed. 3. hers de ſon fee, vide of aLeaſe of woodand Land 
rendring 10 s. for the Wood, and 10s. for the Land, 15 lib. Aſ.P.10. 

Herle1aid, that Sefta ad molendinum lieth not without tenure, nor of 
the corn growing-out of the Land to be ſpent in it,and in an afliſe brought 
the houſe ſhall nos be put in view, becauſe it is not parcell nor appen- 
dant, 19 E4.2. Aſſiſe 390. but of the Corn growing within the Land, 
Sigmory or Town, the Writ lieth without a tenure,not of corn bought, 
29 Ed.3.eAſ.365. and it lieth by preſcription alone, or by tenure;2 2 
H.6. fol. eAtFtion upon the Cale 14. and Herle ſaid, if the Lord fell 
his will with the ſuit of his neighbours and Tenants, and the vendee is 
ſeiſed. of their ſuit, the vendor dieth, and his heir made another will, 
and had the ſuit again, 19 Ed. 2. Aſ. 399. Suit appendant paſſeth 
with the will to which &c. 17 Ed. 3. fol. Hors de ſon fee 22 vide 
Divsl. 33- YT 

Two Lordſhips in one Town, the one hath had a Mill time out of mind 
&c. and ſuit of all the Refiants &c. yet the other, or any man may 
build a Mill there upon his own Land, and no remedy for the firſt againſt 
the new Niller for taking away the ſuit of his Tenants, but he hath remedy 
againſt the Tenants by Sef4. ad molendinnms or diſtreſſe, and. note, that 
Reſiancy doth not give ſuic to a Mill without Tenure or Preſcription, 22 
H.6.fol. 14. Attion wpon the Caſe 11. 

The Defendant after the view pleaded hars de. ſon fee, Judgement, if 
without title, and good, becauſe it is againſt common right, bur if he 
claim it;as appendanr, he ſhall not. make other Title, but he may, if he 
claim in groſſe, 17: Ed. 3.fol. hors de ſon fee 22: 

Feoffee to hold by 2 5. for all ſervices, he ſhall not do ſuirto the Mill, 
yet it is not ſervice, becauſe the Statute willeth, that nothing ſhall be de- 
manded, which is not contained in the deed, 18 Ed,3.Doxble Plea 11. 
vide P. 8. Ed.z. Avowry 212, Diviſ.2 2.G. 

In this Writ of Sea ad melendinum in debet and ſolet after view and 
title made, the Tenant Leſſee for life, had aid of him in Reverſion, 17 
Ed.3, fol. Counterplea of aid 3. 

In ſuit &c. in debes, he layed'the ſeifin-wt de feodo & jure, Ed. 1. 
eAvowry 296. and it was de bladis creſcentibus. 
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XXIV. Avowry for aid to make his ſonne Knight or. to.mar- 
ry his daughter. 
AX to make ,the Kings ſon Knight; or to marry his efdeſt daughter; 


Tenant by Grand Serjcanty ſhall not pay, nor none bu Tenants 
"n 


LES 


Avowry, 173 
in Knights ſervice and Soccage, for the Statute ſpeaks of them onely, 
and petty Serjeanty ſhall not pay it, 1 H.4. fol. 32. Bar 181. 10H. 6, 


fol; - ancient demeſne. 


It ſeems that the daughter ought to be paſt 15-years-of age, before if « max bo!d 
Avowry for this aid, anda Releaſe of all ſervices and demands-extiri-- by homage feal- 
ouiſheth this aid, becauſe it is a ſervice, 40 Ed.z. fol.22. & 47. as Piget *) and rent,and 
reporteth, But the books ſeem that they are not extin& , if there be pro yan j 
any part of the firſt renure remaining , becauſe they are not ſervices, vad, end {o of 
but incident to Socage and Knights ſervice &c. Lege. aid,berauſe it 

It ſeems the aid ſhall be granted onely for the marriage of the eldeſt is incidenr. 
daughter, a Count in debt againſt the heir, and if the father hath levied P74 7 £.4-17, 
the aid, and die before the marriage, ſhe ſhall have ation of debt againſt ? 4 - 4-98 # 
the Executor, and upon their not ſufficiency againſt the heir, and it is a  \ay oh 
good Barre that it was not levied in the life time of his father, 3 E4.3. 

{tin.debt 157. Fitzh. agrees, that it ſhall be for the eldeſt” ſon or daugh» 

ter, and the Son ſhall be fifteen years of age, and the daughter of ſeven 

per Weſt' 1 Ca. 3 F Fitz. fol.122.65 fol. 82. and there is a Writ to the 

Sheriff ro levy it for the Lord, and he that holderh by one Knights fee 

ſhall pay 20s. and ſo pro rata, and he that holds in Socage to the value of 

20s: ſhall pay 20 s.Weſt 1..cap.35. So for the King, Anno 25 Ed. 3.c, Fi%N.B. 82, 
10. Before which Statute the King diſtrained for what ſum he would,and ©***< 

aid ſhall be for the younger ſon or daughter, if the elder dieth before &c. 

So it is ſufficient if that he be heir apparent, though the Statute ſpeak de 


primegenito. 


And Fitzb.ſaith, if the —_—_— be married, and the ſon made Knight Vide Com 268 + 
after the ſumme levied, and before payment made to them by the father, Xa/iffes caſe. 
they haae not any action of debt againſt the Executor, nor againſt the. ©:* / = Ws 
heir, which he ſhall if he be not married &c. fol.83. 3 Ed.;3.B. 4 eo 


Caſe acc 


— ——— _ 


_ —_ —— 


XXV. Avonry for exseſſyve diſtreſſes, and what ſhall be ſaid to 
be an exceſſive diſtreſe, per Marleburge cap.g,. 


Man avowed the taking of 60 ſheep for 2s. rent, and of 15 ox- - 

A: en for 10s. rent, and he was amerced for the exceſſive diſtreſſe, bur 
the Avowry abated not, 41 Ed 3 fol. Avowry 65. Diſtreſſe 13. and. 
of fix ſheep for 3 d. and for the exceſlive diſtreſſe recovered damages 
preſently, 11 Ri..2 Avowry 87 

Avowry for Homage, the plaintift faid, that: he held by fealty onely,, 
and as tothe Homage that he had ſeiſin by exceflive diftreſles during his. 
nonage &c.the other ſaid,that it is holden by Homage,and as to the exceſ-. 
live diſtreſs for homage demurred in Law, Finch 42 Ed.3 f.26.Avowry 67.. 
Avowry good upon a diſtreſſe taken in the high way, as for beaſts of the 
Pow, & the other was put to his ation upon the Statute,11 R.2, Awwry., 
87.4 H.6.fol.2. : The. 


474 


Vide 8. Dj- 
frreſſe 88 
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Avowry, 


-The taking of ten ſheep for one pair of gloves is exceſſive , but for 
homage or tealty he ney avow 'the taking of twenty ſheep, becauſe for 
them it nnot be exceſlive, 29 E4.3.fol. Avowry 2 50:27 lib.eAſſ. P. 51, 
DAnere of ſuit and eſcuage, and it ſeems there it may be exceſlive, and of- 
ren-diftraining, nont of homage , vide if it be clear for fealty, 28 /i6, 
Aſ[ Þ. 50, 

A Cart with fourhorſes loaden with grain taken tor.2 s. is exceffive,but 


if it appear that hecould not ſever them, (as one fold of ſheep which 


will not be ſevered) as if the horſes were tied to the Cart, it ſeems by 
Bryan that it is nor exceſlive Diſtreſſe, E4.4.fol 3. 
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XXVI Where Avowry may be for Contribution upon Tenant 
in Dower, of Coparceners or other, and where and how con- 
tribution may be mad: or demanded, Marlebr. cap. 9. 


Enant in tail dieth without iſſue, his wite recovers Dower againſ the 
7) frm and diſtrains him for the third part of the ſervices, and good, 
10 E£4d.3- fol.  eAvoWwry 159. 3 Ed. 3. fol. Avowry 173,34 lib. 
Aſ.P.15.44 Ed.z. fol. 32. So when the Tenancy eſcheats &c. Bur if the 
Lord purchaſeth the Tenancy, no Contribution ſhall be made 23 E4 3, 
Dower 1 30. Perkinr fol.83. And by him there the wife ſhall not be atten- 
dant to the heir to whom the Meſne hath releaſed, becauſe in of the 
Lord by the purchaſe. 

If the Father holdeth of the Son and dieth, and he endoweth his mo- 
ther, yet he may diftrain for the third part of the ſervices &c.34 1. A/. P.15. 

If the Meſne holdeth by 3 d. and the Tenant of him by 2 s. and the 
Tenant forejudgeth the Meſne, yet his wife ſhall be endowed of the Met 
nalty, and ſhallnot be attendant to any, Perkins fol. 84. but vide 22 Ea. 
3.fol. that ſhe ſhall be attendant to the Tenant paravail &c. - 

If the Lord preſcribes ro have two Marcks of the Reſiants,- and to di- 
ftrainthe chief doſoner, he may diſtrain the other for Contribution, and 
good, 6 E4.;3.fol. Avowry 191.64c. 

*. One brings a {ontribuac. fac. as a parcener, the Defendant ſaid, that 
his Father died ſeiſed, and held without Contribution, and preyed his age 
and hadit not, 4 Ed.2, eAge 136. 

If Land out of which ſuit is due diſcend to divers parceners, the eldeſt 
onely ſhall do the ſuit, and the others ſhall contribute, but it the Lord 
purchaſe part of the Land out of which the ſuit is &c. all' the Suit 1s 
gone, as Grantee of a Rent charge,or Tenant by Statute purchaſeth, part- 
reth. Watſon alledgeth the reaſon., becauſe Contribution lieth not 
againſt himſelf who purchaſeth- &&c. 34 /5.A P.15. 

-The Lord broughta Sefte fac. to a Hundred, againſt two parceners, 


who ſaid, thatthey had another ſiſter within age, not named, and pony 
chat 


Avonry, 175 


that the Plea might be ſtayed : The plaintiff ſhewed chat Partition was 
made between them, ſo that every one ſhall do ſuit and other ſervices for 
her ſelf, this was holden a good plea, wherefore he traverſed the tenure 
by ſuit, 24 H. 3. Partition 19 

[f the eldeſt daughter doth the ſervices to the Lord, ſhe ſhall have con- 
tribution of the younger parceners, 10 H.4. Droit 64 


—— 
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XXVII. When and how Homage and Fealty ſha'l be done, and 
who ſhall be compelled to take 1t, 


F the manner of doing Homage by Husband and Wife, See Littleton Yide ©. 6. pars 
in Homag® lib.2.& 15 Ed.3, Avowry 109.and it is faid, that the Huf- 57: ras, 6 
band and Wife ſhall doe Fealty, but the Husband onely ſhall do — band before iſ- 
for ſhe ſhall not go to the*war with her Lord, 13 E4.1, Avowry 234.DuT ſue ſhall not 
ſee that they both do Homage jointly to the King, 46 E4.3.fol.11. Eftop- bind tte wife. 


pel 205. Littleton faith in his chapter of Homage, that Tenant by the 43 E.3.19 4- 


Courtelie ſhall not do homage. | Moen xe. gon? 
The Lord in right of his Wife ſhall not take Homage without his wife, wife for bomaze 
2 Ed 2,eAvowry 183. Oc. after iſſue. 


Fealty due ro two parceners may well be done to the one of them, and Yid,7 £4.4.27 
therefore it is no plea for the Tenant where the one demands it, ro ſay 39 = ein" $ 
that he will do it to them all togetber, and this may be done to the Bailiff ian, A af ——_ 
or Attorney, and the Tenant ought at all times to be ready upon de- jr, rugs. 
mand, 3 Ed.2. Avowry 287. | 257 f.43 E.3» 

But if Homage be due to three parceners, the taking thereof, and the 1 3.:c."1 b.4. 
profit ſhall be to all in common, 12 E4.3. Avowry 236. phe — R 

In Avowry for Homage it is not ſufficient to be ready in the Court, if Mojle. PO 
he were not ready in the countrey, for then the Lord ſhall have return,but 7rexax; by rhe 
in Cuſtomes and ſervices Homage may be well done in Court, 7 E4.3. fot. Couriefie ſhall 


Avewry 1 46. but fealty hath been in Court in Avowry, 3 Ea. 2. A- do hamage but 
vowry 187, | _—O—_ 
p o Litileton, 
if the Tenant do tender homage before diſtreſſe taken, the Lord ſhall ,,, book J 


not diſtrein again without new requeſt 20 Ed.3 Avowry 123. ſo of Feal-largedeth nor 
ty, 21 E4.4. Avowry 42. See Divi/.2. WalTantin, 
If Land holden by Homage diſcend to many parceners, and the one 
purchaſerh the Seigniory, now the Homage is gone, for ſhe alſo ought to 
G it, andſhe is diſcharged thereby &c. bugfor other ſeveral ſervices ſhe 
may avow for the portion, $ £43, fol.65. Avowry 152. = 
If three parceners hold by homage, it being done by the eldeſt,it ſhall 
ſerve for all, but if after ſte alieneth her part to a ſtrdnger, the others 
ſhall do another homage, for the firſt is determined,2 Ed.2. Avexry, 179. 
Stamford Prerogative CAP 5. 
Tenant for life ſhall not have Homage nor do Homage, 3 Ed. 3-1tin. 
Awvunry 


Avowry 175. otherwiſe it is of Fealty 22 E4d.3. fol. 18. Wards 44. and 
—_— did homage, he ſhall not, have it by a writ of the Meſne, fyr 
his eis not amended, 13 Ed.3, CMeſne12. 

A Parſon ſhall not have homage, but a Biſhop ſhall have it, Ed. 1. 
[avis utrum 13. | | 

An Avowry upon the Feoffor is not good in a Replevin by the Feof- 
fee, who was alſo Tenant at the time of the taking, 41 Ed.z. Avowry 
79.- but he ſhall not render damages where he had not notice, 2 R. 2. A- 
vowry $5. 

T he Tenant who hath done homage to the Grantor, ſhall not do it to 
his Grantee, but fealty &c. he ſhall do, and homage after the death of 
the Grantor, but this ſeemeth to be homage anceſtrell, for there it is 
faid, thatthe Tenant ſhall be warranted, for it cannot be homage ance- 
ftrell to the Grantee, 1 3 Ed.1. Warranty g1. and per que ſervitia 2 3.where 
it ſaid, that Tenant by homage anceſtrell need not attorn untill acquital 
be granted unto him &c. Homagjo capiends, of Homage anceſtrell, the 
Lord faid, that before the Writ he hath granted the Lordſhip to T. and 
held a good plea, 47 H. 3. Waranty 99. and this Writ lieth not but for 
Homage anceſtrel] , which draweth warranty and acquitall 45 Ed. 3. 
Barre 212. 

208.3 per An Infant which holdeth by Homage alieneth, the Grantee of the 

quz lervitia Seigniory brings per que ſervitis againſt both, and moves that both may 

24 by. fealy do Homage, and at laſt it was holden that the feoffor onely ſhould do 

Fs ">> gn fealty, and no more, becauſe alſo within age, /cil. of three years, 32 Ed. 

a Jet 3, per que ſervitia 9. 
faak holden by Eſcuage was rendred by Fine for life, the remainder 
to T. to hold by Eſcuage, it was holden that Tenant for life ſhall 
not do one Eſcuage and T. another, becauſe one Tenant, ſo they ſhall 
not do ſeverall ſervices, as the one Socage, the other Knights ſervice, and 
ſee the Fine recited, that tenant for life ſhould do Eſcuage, and yet be 
ſhall not do Homage &c. 19 Ed 3 Fines 71. 


— — > OT —— — p—— _— 
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RXVIITT. thre acceptance of Homage may be a Barre, 


Pide t4: Af. = Tenant enfeoffeth his eldeſt ſon by Colluſion, and the Lord doth 


br Affiſe' 192. Þ} accept homage of him , the father dieth, the ſon ſhall not be in 
n _ pie 1 ward, nor no advantage to the Lord of the Colluſion 32 Ed. 3. #44 
4; —_ See the contrary, 33 H.6.fo1.16. becauſe he was :compelled to accef! 
F.N,8.14z; the homage living the feoffor, ſo he is not eſtopped, bur ſhall be eltop* 
ped by acceptance after his death, bur vide it ſaid coners to this, 31 Ea, 
1.Wards 155 becauſe by Magna Chart he ſhall not haye the Wardſt!y, 


untill be hath accepted his bomage. ; 
It 


aces Py _ oe TP c—— FF ” 


Avoory. 177 


If the diſſeiſee accept homage of the diſſeiſor, tt [> a Barre of his Afl. 
but his heir may have a Writ of Entry, 17 E4,3. fol.6. 22 lib. Aſ.P.6. 
17 7.40 ,5a Temp. Ed 1Afſ. 423. 

If the Lord accept homage of the heir, he ſhall not avow after for 
relief, 15 E4.3. relief 5. 

If a man hath three daughters, and the middle daughter doth purchaſe 4 E 3-4 7 E.3 
Land, and doth homage to her eldeſt brother, who hath the Seigniory, _ 9. 39 ny b. 
and dieth without iſſue, the youngeſt ſon ſhall have the Land, and not bs vn wr 
the elder for the acceptance, but if the younger die without heir, he ſhall ;#xea and 
have it aneſcheat, and note that the acceptance conludes himſelf, nor his ſervices by the 
heir 13 Ed.1. AvoWry 235. Bratton agreeth, Homagium expellit domini- 14nds of the 

, Feoffee , the 
cum Stamford prerogative cap. Lord ſhalt 

An Abbot demanded certain Land, whereof the Tenant diſſeiſſed his ,,; 5,14 of 
predeceſſor, it ſhall not be a barre by acceptance of fealty, yet it ſhall relief. 
bea barre ina Furis utrum, 12 Ed. 3. Bar 252. vide accordingly, but 
not for the ſucceſſor, 11 E4.3. 

Juris utrum 3. but the perſon himſelf was barred by acceptance of the 
Bailiffe, 12 Ed 2. 7aris utrum 12. | 

If the Son be attainted living, the Father who afterwards dieth and the 
Lord brings a Writ of Eſcheat, ir ſhall be a good bar, if he hath accept- 
ed his fealty after the death of his father, 31 E4.1. Ds/cent 17.but 11 
Ea.z. Eſcheat 13.is, that no acceptance of ſervice ſhall barre the Lord 0 
his Eſcheat, if he have not accepted homage &c. | 

A woman barred of Dower by acceptance of homage, of Land pur- 


chaſed by her husband , and her ſelf jointly in tail, 11 Ed. 3, Dow- Nate the rea- 


ſon is becauſe it 

: : :5 the bigheſt 
eGrand aſliſe in a Writ of right, that the deman- /ervice that he 

dant had accepted homage of the Tenant tor the fame Land, whereupon ©4# recerve,for 


7 - be cannot re= 
it was awarded that he, and his heirs ſhould be barred i» perperunm,5 H.3.,,.. homage 


Right 66. of us de Et, Flke 
A furis utrum abated by fealty accepted depending it, Ed. 1.7aris #- riſdiftion 13; 
trum 13. and there it was faid that acceptance of fealty is as ſtrong a bar 3: /ee 11 R.z, 
as of homage, by any who hath ſuch eſtate, for that he cagpot have ho- ST of 
mage as a Parſon &c. and if a Biſhop bring a ne aſcenſn Wirmli ACCEP® in a wie f £[. 
tance of fealty ſhall bar him, yet he may have Homage , Juris m» cheat by the 

trum 13. Loid- 


If the Donor hath been ſeiſed of hemage , by the hands of the Te- 77i4e 7 E 6.6r. 


nant in Frank Marriage, he ſhallhave Cuſtomes and Services for it after- on. a= 

wards againſt him, 47. H. 3. Kight 52. 2uere Fitzh. agreeth , cepr rene of the 

fol. 151. Tre Diſſeiſoy, yer 
be may bave a 
Writ of Eſcheat 
Conty. if be ac- 
cept of a per 
[onal ſervice, 


XXIX. What 


178 


Vide Lir. ace. 
15 E.3. Avow- 
yy ace, 

26. A(ſ.br. Te- 
wiures 28, 


XX 1X. What Eſcuage (ball be ſaid Knights Service, and 
what wot, 


FE oovaee certain is Socage, andif uncertain, ſometimes more or leſſe 
Cc. 15 Knights ſervice, otherwiſe not, 15 E4.2. AwwWry 215. 
A cet pay a farthing or ſpurres, when eſcuage ſhall riſe to. 40s. 


1s not eſcuagg, for it is not due if eſcuage riſe not to 4.5. and Knights 
ſervice it cankot be, becauſe certain, 26 lib. Aſ.P. 66. 

Feoffment to hold by fix pence tor all ſervices and eſcuage is ſocage, 
and a feoffment to hold by 6 d. for all ſervices, & ex 4ls quod ſolwm de- 
bet ſcutagium quantum pertinet, &<c. is ſocage, but if he had ſaid further, 
ſalv: forinſeco ſervitio or ſalvo regals eſcuagio, when it riſeth to4os. and 
when to more more, and when to leſle leſle, this is Knights ſervice, be- 
cauſe Knights ſervice is expreſſed 31 /ib. Afi/.P.39.and 27 lib. Aſſ.p.52. 

Eſcuage is a ſervice of arms between Englandand Scotland, and Caſtel 
guard, is Knights ſervice, although it be within the Realm andit is eſcu- 
age,ſo is grand Serjeanty, 1 9 Ri.2.Wards 165 Plowd.( om.126.. it ſhall be 
paid when the King goes unto wales,ſee old Tennre s acc.116. ſee Doderidge 
in his book of the Principality of ales. The Kings of England to ſupprels 
the diſorders and rebellions of the Welſhmen invented Scatagiam, which 
was to levy aid of their ſubje&ts per Servitia MMilitare, to ſuppreſſe them 
tanquam rebelles, mon hoſtes. Note, upon that book it mayy be colleted 
that. every man who holds of the King by his ſervice, is bound. to go 
to war with che King or his Lieutenant, againſt the Scotggor Welſh, and fo 
it was required 16 (ar. by the King in his Warres .,oa the Scots, and 
if che Scots rebell againſt the King of England, he being King of both 
Kingdomes, it ſeems by the opinion of. Lzttleton 20. that they ought to 
. dev the King by 40 dayes at their own charges, but to forreigy wat 
the ſubjeRts are not bound to go with the King, or to attend him wath- 
out wages, but note Egertons book of Poft-nats, 8. by Proclamation the 
20th of 0 , 1604.2. facobs, 1t is recited in hac verba, We have rece:- 
ved by thoſe Skilfull in the Laws, that immediately upon our ſucceſſion 
divers of ourancient Laws are expired, as namely that of eſcuage, and 
the Naturalization of Subjects. 

Tenure by Rent, and 10d. for eſcuage be it more or leſſe, is ſocage i» 
capite, and if the King ſeiſe Land holden of another by ſuch ſervices, be 
ſhall have an ouſtre le main cam exitibux,5 Ed.z. fol. 6. Dware impedit. 34 

There is Lord Meſne and Tenant in Knights ſervice, the Tenant goeth 
into Scotland with the King, by this the Meſne is diſcharged of eſcuage, 
and there it is ſaid, that the Lord may drive a diſtreſſe out of the County 
for eſcuage,. 6 H.3. AvoWry 242. 

Of apporcionment of this ſervice. &c.. vide Littleton 1ib, 2 cap. 


eAvowry. 1579 


and Herle faid,that aman ſhall not pay eſcuage, nor ſhall go in arms for it; 21 £.4. 17. F, 
but where the King goes in his own perſon, and if he plead, that he went *:5-33: if the 


not with the King into Scotland, yet he ſhall maintain it by this that he ue gr 


ſerved him elſewhere &c. 7 Ed.3.f0/.29. Xing or bis 

Lz' ut cnaxt oy 
his Deputy then the Conſtable of the Hoſt ought to certifie the ſamein the Chancery, by the Treaſu- 
rer of Barons of the Excbequcy, and then the Kings Lieutenant [hall have eſcunge of bus Tenant, 


A —— 


r=" 


KX MX Tenurein Franka!moigne how it may be donr, and how 
it may be changed, 


T HE Lord paramount confirmeth to the Tenant to hold in frankal- 

'L moigne, the Meine dieth without heir, the Lord grants the ſervices 

to aſtranger,the Grantee is eſtopped to avow for homage by the Contir- 

mation &c. 31 Ed. 3. eAvowry 244. if the Tenant grant to hold of the 4 E 3 br. Te- 
chief Lord, and the Lord confirms it to hold in Frankalmoigne, it is good, nres 60.Lord, 
4 Ed.3.fol.19. 3 Ed.2.eſne 46. but ſee 5 Ed. 32. Meſne 64. where 1t Meſne andTe- 
ſeems that is not Frankalmoigne in thefirſt caſe of the 31 Ed, &c.Fran- pag oma 
kalmoigne by confirmation to the Abbots Tenant befor the Statute of leaſe the Abbot 
Ouia emptores Ferrarum, 33 H.6 fol.22 I 5.Ed.3. C onfir mation 8. and the or confirm in 
Writ de Meſne lieth between them thereupon , and if the ſervices of fra kalmoig- 
Frankalmoigne be regardant to a Mannor, he which hath the Mannor ** #%* Menat- 
ſhall have them alſo ib:dew, and fee where an honor of which the Man- ys ca 
nor of Spa/ding was held in Frankalmoigne, was given to the King with 
all the advantages as the donor had it, and the King had alſo the Frankal- 
mopne,7 Ed.4.f.11. 

The Templers held of the King in Frankalmoigne, and were diffolved 
by Parliament, and their Lands givento the Holpiler of S.obn to hold , ... ' 
by the ſame ſervices &c. the ancient Frankalmoigne is not revived, and a I = 
new one cannot be without expreſſe words, for they ſhall not do certain rae this 
ſervices &c. yet here is a Seigniory, 35 H.6.fol.57. aid of the King, 28. Caſe is,becauſe 
7 Ea.afol.11, 33 H 6.f.7. at the privity 

T horp ſaid, that Tenant in Frankalmoigne needs not to attorn, becauſe of the tenure 


he ſhall not hold of the Grantee by the ſame ſervices, 42 1ib.2( p. 46. 1} the partyof 


tbe Tenant 
Travers 24. - doth not conti- 


A gift was before the Statute to hold in Frankalmoigne, reſerzing rent, n»e,and tbe 
and good, and a Writ of Meſne lieth for the rent, and thereof he ſhall privity being « 
be acquitted for owelty, ſo the Reſervation takes away the Frankalmoig- perſenel piret- 
ne, forif not, it ſhould be acquited without owelty &c. 4 £4.4. fol 35. tp —_ 
30 Ed.3.fel.23. Meſne 40. apreeth, and there the Grant was ſalvo fo Hoſpitlcrss 
#*»/eco &c, and it was no Frankalmoigne, but Knights ſervice: &c. but 


Ada 13 HH, 


Avowry. 

1:3 H.4f. its faid, that ſuch reſervation is good, for the Frankal- 
moigne, and is void for the reſidue, as a gift in Frankalmoigne reſerving 
Rent, the rent is void, Cleſne 47. wide it is not expreſſed to be void for 
the reſidue, and vide 13 £4. 1.Formedon 63. rent well reſerved upon re- 
ſervation of Frankalmoigne, AſanWwood faith, that the rent reſcued npon 
Frankalmoigne doth not ſtand , and ro this of Frankalmoigne agreeth, 
33 H.6.f.7. | 

' Stonfe and Thorp hold that Frankalmoigne ſhall be aſſets in a Forme- 
don, but cannot be extended nor aliened- to a ſtranger, nor ſevered from 
the Donor and his heirs, 14 Ed.3. Meſne 7. and there it is ſaid, if a Man- 
nor whereof Frankalmoigne is part, be aliened or recovered, the Fran- 
kalmoigne remains, bur it it eſcheat it is extint, &c. an Abbot attorns 
ro the rimnee of the Mannor, who confirms to him to hold in Frankal- 
moigne, yet void, becauſe no tenure between them by attornement, 3 
Ed. 2. Meſne 46.42 lib. Aſſ.P.Travers 2 4. But if the Tenant in Frank- 
almoigne make a Feofftment to hold -of the Lord, the Feoffee ſhall hold 
by Fealty,z1 £4.3.Ceſſ.22. Skip. held otherwiſe, and that he ſhall hold as 
he held over i6:dem, but the other opinion was the better. The Tenant 
holds in Frankalmoigne , and if the Meſnalty doth eſcheat where the 
Meſne doth releaſe to the Tenant, the Tenant ſhall hold of the Lord, as 
the Meſne, holds &c. not by Fealty onely, 2«ere. Danby, as it ſeemeth 
agreed not to this, 7 Ea.4.f.12, 


—_—  — — —_ 
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XXXI. Where Rent ſhall follow the wature of the Land. 


A Seigniory with ſervice ifſuing out of Land in Gavel-kind diſcencs 
to the hetr at the Common Law, as Lord, Meſne and Tenant, the 
ſervice of:ghe Meſne is at the Common Law, but the ſervice of the Te- 
of the nature -of the Land, Yuere 7 Ed.z3Ff. 38. Avowry 
ol,53.21 H.6.fol.11. 

+ Ebarge iſſuing out Land in ancient demeſne or Gavel-kind 
ſhall be of the ſame nature, although it beg«a after time of memory, 32 
lth. Aſſ.p.78. Wort' 4anceſtor 26.06 4 Ed.; f.z2. Itisfaid, That a woman 
ſball not have dower of the moyety of the Rent beginning ſince memory; 
where ſhe might have the Land whereof &c. by the Cuſtome ;, ſo of Cor 
mon, but afterwards it-was held, that in both Caſes they ſhall follow the 

nature of the Land, andancient demeſne abated a Writ brought 
of the like rent , and rent ſervices reſerved upon a Feoffment .of Land of. 
ancient demeſne, is ancient demeſae in the hands of the Tenant in Frank 
fee, in the hands of the Lord &c. but the Rent which any Tenant p4r«- 
vile receiveth, be it ſervice, charge or ſecxe, is ancient demeſne, 26 F 5g 
ol.4. 


Avowry, 181 
{.4 14 Ed.3.f.53- anduſage ſtall follow the nature of the Land whereof 27 6.8 9 Ye 
&c.26'H.8.f.4. Fils & Nor- 
Two coparceners make a Feoffment, reſerving Rent, of the Rent the m_ thas ren 
be parceners, and not jointenants, and there ſhall be no ſurviver &c. 38 jad ſhal! be 
Ea.3.f.32. of the nature of 
Vide 26. H.8.f.4 per frelley, & 14 H.8f.5. per Reo, that Rent newly tbe Land and 
created, , where Preſcription ſerves not, cannot be of the nature of the Pile. _ 
land, in as much as it is by Cuſtome, which cannot be without Preſcrip- <q _ of 
tion, it is ſaid againſt this reaſon, that the Rent is the profit of the land, anc1:at deme/- 


ſo in effe& the ſame thing that it. was before. 'ne, [ball be of 
the nature of 
2 — ſ + DAR the Land and 
Gavel kind 
XX X [T. How rent ſe vice, or other inheritance ſhall be parcel --n4 boldengg, 
| | Knights ſfy- 
of a Town , of a Caſtle, or a Mannor , and when it ſhallbe jc ſhall be 
ſevered. partible, v.6,6k 
6.Dy.72.2 eſ- 
. Cheat179-.5 E. 
TY lord of a Mannor roms 20 acres parcell of it to a ſtranger in 4.8.22 F.q-10. 


fee to hold by certain ſervices, and faith not as of the Mannor, yet Mar. Dy. 133" 
the ſervices are parcell of the Mannor, Mannor, 22 H. 6. fel. 50, A4- 16 Ex Dyer 
vowry 16.13 Ed. 3. Writ 240. and a man ſeiſedof a Mannor by dif- 357 ©: 
cent from his mother makes a Feoffment of part tohold by 4s. with- 
out ſaying as of the Mannor and dieth , ,yet the heir of the mothers 
fide ſball have this Rent as parcell &c.5 Ed.2. eAvopry 207. Qnere if 
he had granted the whole Mannor reſerving Rent to whom itſhall diſ- 
cend, 22 lib. Aſ.P.53. 

It the diſſeiſor of my Grandfather leaſeth parcell to one, and parcell 
toanother ina Writ .of Entry againſt the diſſerſor, I ſhall make excep-: 
ton, but if my Grandfather had made Leaſes for life cf parcell &c. 
and the Leſſees are dead, and the diſſeiſor leaſe the parcells. in the ſame 
Mannor, I ſhall have a generall Writ to demand the Mannor, and if he 
plead that others are. Tenants of parcel &c. it 1s. ſufficient to maintain, 
that he is Tenant of the Demeſnes and ſervices, as it. was inthe hand of 
Grandfather, 10. Ed3.,fol.56. Brief 701. 

Tenantin Tail of a Mannor leafeth parcell for life, and grants. the re- - 
mainder to another.,the iſſue in a Formedon of the Mannor ſhall make 
exception ot parcell, ſo the Reverlion is ſevered, 19 Ed.2. Brief 845. 
Luere if he had leaſed the reſidue ts the ſame perſon. 

One who hath Waife and Stray as appendant or parcell of his Man» 
| nor, grants the Moyety of his Mannor, he ſhall have every fecond Stray, 
, 13 Ead.3.Brief 678. Vide Waife and Stray appendant to an office, 8 H.7. 
| fal.per Fineux. : 
| A man aliens parcell of his Mannor., and afterwards 1s CIs 

y © _ 


Avopry. + 
the Heir in a Writ of Entry need not make by exception for it ſhall þe of x 
thing aliened or ſevered by the Diſſciſor,or by bim that had not power 
to alienby right, as Tenant in tail, and it ſhall be accepted although it be 
aliened but for life, for it ſhall not be recovered withour naming the Te- 
nant therof, &-c.4 Ed.3.fol.8. Writ 713.10 Ed.3.2 fol.56.writ 701.5 Ed. 
3: fol.54- 

It is ſaid, if there be Tenant in Dower, or for life, of parcell of a Man- 
nor, and the Heir is difſeiſed of the Mannor, and his Heir being a Preci- 
ye of the Mannor, that by the recovery he ſhall alſo recover the Reverſi- 
on, but not, ifthe Endowment were atter the Diſfeiſin. -Perkngr. fol, 
83-and there ir is ſaid, if the woman recover Dower againſt the Diſſeiſor 
depending the ſame Writ for the Heir that it ſhall abate,q E4.3. fol, 8. & 
fol.49 5 Ed.z.fol. 36. 54. Butit ſeems otherwiſe, that by the recovery 
oftwo parts, the Reverſion of the third part is recovered, 7 Ed. 3.fol. 44. 
But it is ſ2id in the end that it is not Law, &c. 

It is ſaid, that an Advowſon is not parce)lof a Mannor but appendant 
a3 a Common 44 E4.3.fol.8. + fo; 29. 38 H:6. fol:38. & 43. So Waife, 
Stray, Leet, Way, Villain regardant, &c. Warren,and theſe will not paſſe 
without ſaying (uw pertinent. $ H:7.fol:4, & 5. and how an Advowſon 
may be parcell of an Honour, ſee 10 H:7,fel;19, 

If a Difſeiſor of a Mannor make a Leaſe for life of one acre of Land par- 
cell, 8c, as to che Niſſeiſee, the reverſion is ſevered, for he ſhall make Ex- 


ception.c.5 Ed: 3 fol 54. And asto this diſſeifor it is parcell and paſſeth 
by his Grant of the Mannor, yet if a ſtranger ont him of the Mannor, he 
ſhall not therby out him of the reverſion, untill the Leſſee be alſo outed 
per Littleton, and therfore if he recover the Mannor the acre is parcell 
apain, 4 Ed: 3 fol:5. | 
The Hui band ſeiſed of a Mannorin right of his Wife, = leaſe one +- 
r 


cre parcell, 8c, to Z, and grant the Reverſion therof to a ſtranger, and 
after levy a Fine ofthe Mannor come ceo to the ſame ftranger by the name 
of a Mannor, and take it apain for life, the remainder to T. B. dieth, the 
Hasband and Wife enter ,and alienthe whole, it was holden might enter, 
for the forfeiture in the ſaid acre, and into the whole; yer it wax apreed, 
ifthe Husband had aliened an acre parcell for life, the reverſion th&of 1 
ſevered, and now he is ſeifed in his own right : But where the Wife ioyn- 
eth, it ſeems the reverſion is to both. Alſo the fine is as ſtrong as arc- 
teaſe, ſo their right is gone : likewiſe if the Grant of the Mannor were 
by Deed, the Wife may have a C'xi i» vita of the whole, if he have reles- 
ſed. It was adjudged againſt the Wife, 1g /5b. A.p.2.A/i/e 212. 18 Ea. 
3.f0l.38, Andit was ſaid that the Reverſion continued parcell of the Man- 
nor where the Huyband alone made the Leaſe; nod mirnm 15 Fd: 3: 
Grants 62. and vide agreeing to it 38 £4. 3.f01.38.5 Fa. 3. fol. 42. & 19 
Ed, 3. fol. 5 4, that the Reyerſion continues to the Wife, &c. 

If the Husband ſeiſed in rig t of his Wife alieneth parcell with the Ad- 


vowſon appendant, and dieth, now the Adyowſon is not iggendant 0 
t 


the parcell, but to the Mannor, otherwiſe it is of Tenant in Tail, 43 Ed. 
;,f.26,5 Ed. 3.66.43 446. Aſſ.P 8.22.E4.3 fo.6. Darrein preſentment 6. 

If before the Statute 7. enfeoffed a ſtranger of 6 acres of parcell &c.to 
hold of me, the rent is parcell of the Mannor, and I am Tenant of the 
whole Mannor to every Precipe. So of 2 gift in tail now &c. if a gift in 
tail be made of a Mannor, ſaving 6 acres, the acres are «parcell, for ex- 
ception ſhall be made it ſeems, the ſame proves not parcell,13 Ed.z. Brief 
240. & vide 38. H.6.f.33. that they are not parcell &c. 

Tenant in Tail of a Mannor, and of certain acres which ſometime were 
parcell of it , alieneth the whole, and the alience levieth a Fine of the 
Mannor, and of the acres by the name of a Mannor &c. he ſhall be vou- 
ched for the whole as a Mannor, but if che iſſue in tail be to demand &c. 
he ſhall demand the Mannor by it felf, and the acres by themſelves, for 
ſuch was the Seifin of his Anceſtor, or he ſhall make exception, if he de- 
mand the Mannor onely, 41 E4.3 fol. 23.voxch 70. 

A man feiſed of two Mannors, alienes parcell of both, reſerving one 
rent, this is regardant yp both the Mannors and parcells, 17 E.3. fel. 
19. Wards 109. if upon partition by three parceners, 100 s. is allotted 
to two for equality, /cid, 50s. to the one, and5os to the other, this 1s 
one rent, 29 /ib. Af.P. and parcell of their Mannors, as it ſeemeth 22 - 
lib. Aſ.P.53-. 2xere becauſe ſeverall Mannors, in which Caſe the Ad- 
vowſon appendant to one is made in groſle by the partition, 1 H 7 fol. 

vide 31-116, eAfſ. and where one alienes two Mannors in divers Coun- 
ties reſerving a rent, this is one rent and one Avowry, but how he ſhall - 
have Cuſtomes and ſervices, fee 30 Ed.1.Dret 73. 

It was holden, if a man hath. a houſe and twenty acres of Land, -that 
before the Statute, he might not. make Feoffment of the acres, nor of 
parcell to hold of the houſe, nor of the acres, nor ot a Plow Land, but 
well of a Matinor, 8 H.4:fol.1. Reſcons 5. but the Court, Curtelage and 
Barn may well be parcell of a houſe, 34 H.6 f6l.45. and Land may be 
parcell of a Meſſuage, per Fsrzh.f. 180. 

_ Anditis agreed, that Land may be parcell of a Town, ſo houſes, and 
| if they be decayed the ſoil is parcel &c.but a houſe is not parcel of the ſoil, 
though freehold, ' but may be demanded by -the name of a. parce}l of Land 
| containing 2© foot &c.. where there ts-a chamber, yet a chamber ts pat- - 
| cell of the houſe, nor of the Land, yet Land may be parcell of a Caltle, 
| and it is proved by tenure, by Caſtell guard, for if the Land eſchgat,. i 
| ſhall be parcell of the Caſtle, 5 H.7 f.9. IR 
Commonor way.appendant,, or eſtovers to be burned in ſuch: a bouſe, -". 
cannot be granted over, ſo not parcel,” 5\H.7.and tealty is not -patcell of 
| homage, nor homage of eſcua e, but incidents, 8 H.7.f.5. 
| A Leet may be parcell of an Hundred, 2zere if of a: Mannor, and a : 
Court of Piepowders is incident not parcell of a Fair,$ H.7 f 1.6 5 .Leet © 
4 _ = de appendant to.a Mannor by Preſcription,” 4 E4.3.f-10. A= 
ry ION. : 


E 
An'-- 
- 


184. Avowry. 

An Adyowſon is ſaid to be parcell of an Earldome, -Honor or County ; 
ſo all liberties given to an Earl upon his Creation are parcells &c.10.H,7, 
f.19.5.Ed.3.eAid of the King 8 3. | 

A rent charge granted to Fed. and Lords of the Mannor of D. be- 
fore memory, and ſo continued is parcell of the mannor, 31 /56.eAf. P. 

23. & vide ſupra, 22 lib. Aſ.P.53.that rent granted for equality of par- 
dition, is parcell of the Land and Mannor allotted &c. 

An annuity may not be ſaid to be parcell of a Mannor or houſe, but 
may well be of a Priory, 22 E4,4.fol 44 but rent ſecke may be parcell 
of the Mannor, 31/6. Af P.23. 

A feoffment before the Statute reſerving half an ounce of Cotton yarn, 
three pounds of wax, lamp and oil, this is rent ſervice, and one alliſe 
lieth of the whole, and each of them is parcell of the rent 35 H. 6. 
fel. 6. 

A Prior doth covenant for him and his ſucceſſors to do divine ſervice in 
the Chappell of A. forhim, and his Heirs in his Mannor,, and for his 
ſervants, A- alieneth the Mannor to his ſecond ſon, he ſhall have Cove- 

. .nant for this ſevice, parcell of the Mannor paſſeth with it, but he may 
maintain this afion alſo by Preſcription, 42 Ed. 3.fol.3.2 H.4.fol. 

Corody of a houſe, a Plow-land, a Gown, a Stable, drink and fuel, 
all theſe are one Corody,: and one aſliſe lieth for all, and every one is 
parcell of the Corody, 31 H.g.fol.: 5.30 ib. A. P.4- 

"Land may well be parcell of an office, as to the office of the Warden of 
the Fleet, 1 H.7.fol.29. and there it is ſaid, that Land may be appurte- 

Apportioned as PAncto a Corody. 
if the Leſſee re- The fees and profits are parcell of the office, to which &c. and paſſe 
covered, by grant of it, as of a Herald &c. 5 Ed.q.fol.8. 


XXXIIN. How rent ſervice ſhall be apportioned by purchaſe of 


parcel, 


Vide C.6 part an Afſe of Rent ſervice upon non-tenure of the Land pleaded, tht 
in Bruercons I plaintiffaverring him Pernor ought to ſhew the quantity of the Land, 
Caſe; for the rent is apportionable, 12 E4.4.f.11. Aſiſe 32. Non intelligo whe 


8, 
need nic ws ther he ſpeak of the whole. 


A rem ſervice 
&t the common Law might be apportioned, as'if the Leſſee graut part of the Land tothe Leſſor, 0 1" 
of the Land is recovered in Court, or by entrie, or a forfeiture, therent ſhall be apportioned: So of the 
Leſior grant part of the Reverſian to a ſtranger, ſo if Tenant by Knights [ervice deviſe the Reverſion of two 
—_— Vide C. Littleton 148. 39 Blix; Callis end Hardings 64/c«4 3 Elix,eſt and Laſſells caſe ##* 
wvouched. | | þ 

One 


One entire feewas holden by Caftell guard, ſcil. to find a manarmed 30 Ex. s.R 


for 40 dayes in thetime of war, the Tenant enfeoffed a ſtranger of the '” #416ings 


rwentieth part'of the fee, -to do the twentieth part of the guard &c. _ If Leeſe of 


and it was holden that this may be apportioned, and that he ſhall pay the c opyhold and 
rwentieth part in money, /ci/. 4s. for two dayes, but if the tenure were Freeho/d Land 
to ward inhis own perſon, this ſhall not be apportioned, nor no_con- !*dring Rent , 
tribution ſhall be &c. Avowy 144. and note that both theſe Tenures ©*4*>* cop 


areKnights ſervice &c. 31 E4.1. Aſji/e 441. But ſee this not certain, bur = , C_ to 


Littleton faith that rent for Caſtel! guard certain is ſocage, but Firzh.fol. jreho!d to ano- 
256, thar this alſo may be Knights ſervice., becauſe now there is no tbe, '!be1 ent 
guard &C. _.. | ſhall be appor- 
tioned, but (ee 

- : Plowd.C git. 
118.31þ,6.16,& 3b.6. Where a man granted « Rent out of Buriough Engliſh land, and 1 and at the 
Common Law, tbe Grantce bad iſi#c two ſons that beld it ſhall have the whole vent, for the yeut is iſued 
out of the whole Land, per my & per tout, and becauſe the Common Law 144 more worthy then the oo 
the prehemincnce ſhall be to the heir at the Common Law, Cogitat, grantee , per my & per tout.prebemi- 
nence. Vide 34 £4 1, if ſervices be intire by alzenation of pa: t of _ the Land, eve;y ali-nee ſhall do 
the innye ſervice, ſt ut boldeth of me by a berriot of bey alience parcell, the alicnee ſhall pay a 
her1zot,, and the ſer pulizplied, 45 E.3.33* acc, 


Two parceners omage, fealty, and to find a Cart to carry his 


Corn four dayes i the one alieneth her part, and they did their !/ «ren: ſervice 
ſervice in Comm et itwas held that the Lord ſhould make ſeye- ** 9% tbere 

| by purchaſe of 
rall Avowries upott them, 2 E4.2.eAvowry 284. | parcell of Lands 


By recovery and Entry into one acre in {*ſſavit, every intire ſervice is the rent is ex- 


Leaſe, for the whole is in ſuſpence, 9 £4 4.f0l.1.but it is there faid, that bo EliR Dyer 


it the Lord of the fee entreth into parcell, it ſhall not abate the Ayowry $4 3, aſſ.12 L; 
for the reſidue, Perksns holds the contrary fol.16. 148, A Rent 


Meadow i tw d. the Tenant enfeoffeth three ſeverally of the three acres be extinit in 
to hold of himſelf, and after the Statute, enfeoffeth D. of the meadow to f o Pall rray 
hold of the Lord, the Lord brings an afliſe of the whole Rent againſt D,'by 4 in Law 
and it ſhall abate, for he could not apportion his plaint for the three a- but the rent ſer- 
cres, becauſe the Tenants of the three aces are not named in the Writ,q Vic* cnet be 
Ed, 3 afſiſe165. but it had been ſufficient to have named theiMeſne of /#/P*7dedin 


the three acres &c. pert, oo 
A certain Meadow and four acres of Land are given in tail, the Donee by the a of the 


grants one acre parcell &c, to an Abbot to kyld of Dogor, and the two party 
b acres 


Avowry. 


acres tO hold of the Donor, and reſerves the Meadow, the Donor brings 
an afliſe of the whole rent againſt the Donee, and layeth the ſeifin of. the 
whole by his bands, andit abated, for the rent ſhall ay 3 ory and 
he is not the entire Tenant, although the Stature ſaith, chat where 
the Tenant in fee ſimple aliens parcell, ir ſhall be- held pro particwla, and 
by gienation the Tenant in tail, the Donor may not alter his/Ayowry 
clearly, but the diverſity appears by this, that at the Common Law. in 
aſliſe every Tenant of rent ſhall be named, be it rent charge or ſervice, 
and now the others are Tenants, but the Lord may diſtrain in every part, 
and avow upon his ancient Tenant for the whole at the Common Law, 
for that he remains Donor 1n Tail, 3 Ed. 3.fol.2 1. 4ſſiſe P.18. Aſſiſe 173. 
but if the Meſne of the whole rent be named, it is ſufficient without na- 
ming the other Tenants, i;dem. 
But T horp ſaid, if there beaLeaſe for life, a Tenantin tail, rendring 
rent, and the Tenant in tail or leſſee leaſeth parcell to divers ſeverally, 
that the Donor ſhall have ſeveral afliſes, and ſeverg}Writs of Waſt, but 
one Avowry, and it ſeemeth that in every Aſliſe {demand the en- 
tire rent againſt every one, or the portion at hi , 22 lib. Aſ. P. 


52 Connuſ.72, 


Avent or a ſer" 14 Tenant in fee had aliened at the Common three acres ſeverally 


vice either in : 
X of the to hold of the chief Lord, the Lord may have an Alliſe againſt every one 
Fw be for the whole, but if the Tenant had aliened to hold of himſelf, theLord 


appartioned,but might have the Adliſe againſt the Meſne onely, and now if the Tenant a- 
for ghar rh lieneth where the ſervice is intire, the Lord may have an aſliſe againſt eve- 
+ ldoy 344 ry one of the whole per -t/on, but the book ſpeaks that the Avowry is 
ble and ſhal not | 
be apportioned *£00d upon the feoffee for the whole, but payment of one of the ſervi- 
*i.as. E. 4.6. -ces diſchargeth all, 22 Ed. 4. fc/.36. So of a rent upona leaſe, which 
Plo, £om.73, if comes into ſeverall hands, 22 Afiſe 52.&c. 

the Co:u/ee ſW* Tf Lord or donor purchaſe parcel of the Land, the rent was apportio- 


Jurr; 4g f 4 4" ned at the Common Law in Ailiſe, and he abridged his plaintrthereof, 4 
nuſor,or the lib. Aſſ.P.5.4ſſiſe 189. and ſo it was, 3 Ed.z.fel.21. where the Donec 
forfeiture of -in Tail aliened an acre to the Donor, who brought Aſliſe of the whole 
part of the 12nd rent apainſt him, and abridged, and where the Donee had aliened another 


ten, By acre to a ſtranger, it ſeems that for that the Afſtiſe ſhall abate &c. 


execution is J E321, ; ng Þ 
goe, If the one ſiſter in the lite time of her brother entreth and Leaſeth the 


C8 part Tal- whole, the brother dieth the other parceners enter into their portions, 
bt wig theLeſſee ſhall hold her portion,2o H.6. fol.2 4. + 

& = qi The Tenant Leaſeth the whole or parcell for life, in tail, or for years, 

; the Lord Paramount may avow in every parcell for the whole, Perkin: 

fol.122y. And where the Tenant enfeoffs a ſtranger of the moyery{r0jh0/d 

&c. no apportionment, becauſe the Feoffment is not to hold in Everakty, 

and therefore where one joint tenant alieneth his part, no tenure pro p4r* 

ticxla, but the pareener after partition ſhall hold pro particula, and lo 0! 

exchange to hold in ſeveralty, and Meſnaity, ſhall not be held pro four 

4. 


| eAvowy. 187 
la, for the Statute referres to Land, Perkins 129. but ſee 8 2 
Meſnalty held pro particula &c. ping <? NY: 
If Land held by, 205. rent be given to three-joint tenants, one A+ 
vowry ſhall be, and not pro particu/a 35 H.6,fol, S1- | 


_ \ m— A —_ 
— 


XXX1V. How a Kent charge or Rent ſecke ſhall be appor- 


tioned. | 


Rantor of a Rent charge in tail, enfeoffs a ſtranger of parcell &c 
If the Grantee entreth into parcell upon the feoffee, or recovereth it 
in an afliſe, and after brings an alſliſe of the Rent, it ſhall be apportion- 
ed, and the diſleilin of parcell goeth to the Writ, and the purchaſe of 
parcell goeth to the ation of the whole, and the recovery by the -puiſne 
Title makes it _—_—_ wilby ſaith, contra de rigore Faris , but 
let that paſſe, but if the recovery were upon the eigne Title Watſen there 
faith, that the whole Rent remains our of the Land rot recovered, 30 
lib. Af. P. 12. eAſſiſe 300. but parcel being diſcended it ſhall be ap- 
ariaqyps and if the Rent be 101. and the Land out of which be worth 
ut 5 |. and the Grantee is ſeiſed of parcell of the Land, to the value of 
I0 s, the apportionment ſhall be made according to the value of the 
Land, not of the Rent adjudged, 30 «Af, P. 12. anditſhall be accor- 
ding Ns the value of the Land, not according to the quantity there- 34 A[.x Abe 
A Rent charge of 101. granted to husband and wife, he dieth, ſhe cn RR 
recovers Dower of the moyety of the Land, ſhe would have demanded ***-cbarge ouc 
the moyety of the Rent alſo, but ſhe could not by reaſon of joint tenan» iy _— 
cy, yet ſhe demanded dower ofthe elder Title, of which the charge was lab i 
not,5 Ed.2. Avowry 206. perthienbe 
If Land diſcend to three parceners, out of which the one had Rent '*t is ſ#/pen- 
charge before, it ſhall be apportioned after partition made , fo if he _ 
who hath a Rent in fee purchaſe the Landfor lite, the Rent ſhall be re- <a" yo an 
nued in his heir, 34 456. Aſ.P.15+7 H.6.fol.3.& 4 lib, Aſ.P.22.35 H tp Wo 
6 fol. | . x : If a man bath 2 
Diſſeiſin of parcell of the Land, ſuſpends the whole Rent, 30 Afſ. P. '*®-*barge on 
12.35 H.6. AvoWvry 46. F of 3. Ac, the 
If 20 s. bearrear of 100s. by the year, he may avow if he will for Amer, 
100s, Luere if he may avow for part of the 100 s. 21 Ed, 3. fol, , chaſethqare of 
Scire facias 22. Vide Aſſiſe Dviſ.23.8 Ed. 2.4(.387. the Laxd, the 
If a man bath a Rent charge, or a Seigniory out of an acre of Land L0G (Us 
and that acre with another acre doth diſcend to him, and another, and oe —_ 4 
upon partition the acre charged is alotted to the other, he ſhall hold it P.thins mig 
charged with all the Rent &-c.9 ib. Aſ,P.22. ace, : 
Bb 2 A charge 


188 | Avowry, 


A chargeifſueth out of divers Lands whereof quan. © recovers'pareell, 
the Grantee brought an Aſliſe of the whole, againit.hym who loſt>his 
pert, and it abaredfor not naming the recoverer, 8 Ed 2, Af. 392. 


—— Cm , Ot ——— —  —  —— 
2 — — — 


X X X V. I#here and how entire Rent fervice, ſuit reall or ſer. 
vice may be apportioned , and where another thing may be 
done. 5" 


F Land out of which Rent ſervice is due, come into divers hands, the 
one {hall do the ſuit, and the others contribnte, as it ſeems by Richi/!, 
bur if parcell come to the hands of the Lord, be it by purchaſe or diſcent, 


C 6-p4art 2. the whole ſervice is gone, 34 eAſ.P.15 for the annuall and intire is 
Braftons caſe. gone by the. purchaſe, but if .parcell diſcend the whole remains-per Per- 


acc. 


kins fol 16. 


9E.8paitTat: Tris faid,. that ſervice entire notannuall, as homepe &c,continues not- 
bots caſe ace, \,;thitanding the. purchaſe or diſcent of parcell, according to--5 Ed. 2. 


fol.65; Avowry 152. for there it is ſaid, that contribution ſhall be made, 
which ſeems not to be Law. 

Alrchough the Lord ſhall not have but one ſuit ſervice of Lands being in 
divers hands, per 2arlb. eap. 10.34 Af. cc. yethe may diſtrain every 
'Tenant for the whole, andiifone do fur, all the reſt 'are diſcharged, as 
to the Lord, but they ſhall make Contribution to the- other, 11 Ed. 3. 
eFvoWvry 101. 


z5b65.C,  Soof every entire ſervice, that there cannot be apportionment, as of 
2 par2 3 476 a-horſe, a hawk &c.22 E4.4. fol. 46.but- Dwere if Contribution ſhall be 


made for other ſervice then for ſuit; it ſeems not, nor for ſuit, if it-be not 
by-compoſition between themſelves, Fitzh.fol.1 62. 

Where Land out of which ſuit reall is due, comes into divers hands, &- 
very tenant ſhall do ſuit , notwithſtanding the Statute of Aarlb.cap.g. 
and although that one Tenant hath allthe Lands our *of- which -the ſuit is 
due, the Lord: ſhall havedivers ſuits, and divers amerciaments of him 
for all the ſuits,” 1 1 Ed.z3.eAvowry 101. and if Land, -out of which Her- 
riot Cuſtome is due, cometh into divers hands, every one ſhall pay a 
herriot, otherwiſe it is of Herriot ſervice, 34 E4. 3. Herriot 1. agreeth 
of ſwit rgall, 45 Ea.z fol.23 by this it ſeems that jointtenants ſhall make 
but one ſuit, 2nere of Tenants in common, becauſe ſeverall tenants, 
& Fitzh.fol.162. 

If. Land be charged to me by recognizance or Statute, -and the Lang | 
come into divers hands, and I purchaſe parcell, or parcelldiſcend un 
me, 1 ſha!lhave execution of no part, becauſe I cannot make contri- 
bution to my ſelf &c. 34 /ib. Aſ.P.1 5. but it is to be underſtood that all 
the Land js out of the hands of the Conuſor, - for of that in his hands 
ſhall have execution, 45 Ed.3.3fe.22.15 H.7.fel. & 15 Ed-gfd 

11. 


Avowry.. 

11 Hen.fol.4. 13 H.7.fol.22. But it is holden that if T have execution 
of Land by Statute Merchant, and purchaſe the fee of parcell,/ or it de- 
ſcends unto me. by one of the Conuſors, all my eſtate is extinguiſhed, 
per Bryan 15 Edqfol.6. and note, that if fuit ſervice be due to the King, 
and it come into divers hands, ever y one ſhalldo ſuit, as well as ſuit real}, 
45 Ed. 3. fol.23. Fitzherbert 1 56. So of parceners before partitition and 
afterwards, 


XX XVI, What things liein in Temire or may be held, 


Vowſon in groſſe holden, and the heir was in ward for it, 20 £4.3. 
A Damn preſentment 13. and holden by balfa Knights fee, 12. Ed. 
3.Darrein preſentment 18. 33.4.6.fol.34.15 H.7.fol.8. &- 21 Ed.3.fol. 

LY nare impedit 50. 

Vide contras H 7.fol.38.8&c.Ed.z. Mortmain 11. It was. given in Mort- 
Main. 

The wy may. grant rent .to hold of him, and ſo may fell to a 
common perſon, and the King may grant a fee farm to hold per ſervitsa 
debita &c. this is Knights ſervice,44 Ed 3.fol.45. Grants 47. 10 HG. fol. 
12.vide Wards,, Diviſ.13. 

If the Meſne grant the Meſnalty in tail reſerving rent] this is a good re- - 
ſervation for the poſlibility of eſcheat, but in the mean. time it ts noc 
holden, 1 H.4 01.2.9 Ed.4.4.fol.3. and a Fine was levied of ſervices to 
bold of.the Conuſor, 19 Ed.2. Fines 126;14 Ed. 3. Avowry 117. 

A. holds of B. by homage, and 20s. 2 d. rent, . B. grants to his ſon 
the 20s.-and reſerves the 3 7 for life, rendring a penny, and after grants 
the homage .2 d. and the reverſion of the-20 s. to S. A. attorns , the 
ſon attorns for the 1 d. and alienes the rent iu fee, $. enters for forfer- 
ture, ſo the rent is holden and by grant of the Reverſion of the 20s; 
the penny reſerved &c.. paſſeth as; parcell of the Reverfion, 14 Ed. 3. 
AwvoWvry 117. 1 H.4. fol. 1.&c. 

A. market or Fair lyeth not in tenure, 12 Ed. 2. Dower 157. 

Plaint inanalliſe of office of Serjeanty of the Common Bench, 7 Ed. 
3.fol. Afſiſet35.So utſeems it lyeth in tenure as a Formedon of office, | 
or of the profits of a Mill, 18 Ed. 3. fed. 

Covenant to levy a Fine of Tenements and of a Fiſhing in- the wa» - 
ter of D.1 Ed.3.f0/.4.Fines 101. and that it lieth in Tenure,Yide 40 Ed: - 
3. fol.44. But in a Scire facias out of a Fine, by.which the Fiſhing 
was granted to an. Abbot, for which he. grants twenty Shillings 
Rent, and. makes. him. not Tenant , of... the ; Soile : This _ 
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held no rent ſervice, becauſe a fiſhing lyeth not in grant, nor is amnuable, 
and it chargeth the perſon, 32 Ed.z. Scire facias 100, but it was ſaidto 
be ancient demeſne, 40 £4. 3.f0/.44. 

An hundred Leet, or Knights fee lyeth not in tenure, and cannot be 
granted to hold &c. 30 /ib, Aſſ.P.y. | 


FS ———— ——_— —— —  —CES>—RSO—_ OO ——— Ee —_ 


XXXVITI. Where Lands &c. may be holden by two ſeveral- 
ly, of the one by concluſion, of the other by right, 


I: my very Tenant granteth the Land in Tail, Tenend. de capital. Dom. 

the Donee payes the ſervices to me, and gives notice, I may avow up- 
on after as my Tenant by way of eſtoppell; not in right, ſee the contra- 
ry if it benot by fine, or matter of record, of the tenant in tail, but if 
he be Tenant in fee, he ſhall be eſtopped by matter im faR, 2.E4. 3.f0/.33. 
eAvowry 170. vide 1 Diviſ.13.F.20 Ed.z. Divi/.19.D. 

2 E,4.6.b.by If the Lord acccept ſervice of the Difſeiſor, he is his Tenant by way of 

Cloch.vi.B.y. eſtoppell, 41 Ed.3. fe1.26.48 Ed. 3.fol.g.17 Ed. 3.fol.6. 

avow') 93-466, Tf a ſtranger avow upon my Tenant, who traverſeth the Ayowry, and 
this is found againſt him, he is now Tenant to the ſtranger alſo by con- 
cluſion, 32 Ed.z. Avowry 113. 


It being found that ns Tenant holds of the King, and doth alien 


without licenſe, whereby he ſueth an o»ffre /e maine by petition, and takes 
a feoffment by Charter Nom the King to hold of him, now he is my Te- 
nant of right, and Tenant to the King by eſtoppell, 32 Ed. 3. 4 
Vowry I13. 

A.6.E.3.cy.6, So if my Tenantenfeoff the King and take it back again to hold of him, 

ace.q7 E,z.21 45 Ed.z. fol.6.20 lib.eAſ.P.17. 

ec, IF the King ſeiſe a ward, I am put to a Petition, becauſe another thing 
then what I was ſeiſed, 17 Ed'3. fol, 31.37. 

Husband and wife by Proceſſe ont of the Exchequer acknowledge to 
hold of the King. It is holden that he ſhall have ſerviceand Ward, and 
the Lord put to his petition &c. So by ſuing of Livery by a falſe office, 
the heir himſelf is eſtopped, 46 E4.3.fol. 12. 

If the Husband of a Lady of a Mannor confirm the eſtate of the 
Tenant to hold by leſſe ſervices &c. yet in right he holds of the wife,and 
by concluſion of the Husband, 10 Ed 3.fol.22. Avowry 238. 

If the Tenant acknowledgeth 'to hold of the Lord by Knights ſervice, 
by Indenture, it altereth not the Seigniory, but by eſtoppel, 46 /ib.eAl. 
P.1 2.39. lib. Aſ.P.3. 

But by acknowledging to hold of another by Indenture, the heir ſhall 
alſo be eſtopped, if the Eſtoppell diſcend upon him, 35 H. 6. fol 40.41- 
but inthe firſt caſe, the Heir within age ſhall not be bound, if the Lord 


hath not been ſeiſed according to the Indenture, 39 Aſ.p.3. a 


Avayry. 

if the Tenant for life acknowledge the:Reverlion to a ſtranger, by aid, 
prayer, recſceipt.or in in waſt, or in «d rerminum qui preteriit, or by 
Fine, be is alſo bis Tenant by eſtoppell, 37 H.6.fol. 5.5 1ib.Aſp.3. 45 
Ea.3. fol 6. 

oh faith, if my Tenant pay the ſervices to to afſtranger, yet he 
nay afterwards denyhim, if he avow by the ſeiſin onely,, and may plead 
hors deſon fee, and Keble (aith, that if Tenants pay their ſervices to a dif- 
ſeiſor of the Mannor, they may afterwards deny them, otherwiſe it is 
of an erroneous recovery, 6 H.7.fol.14. but 35 H.6.fe/. 12. all agreed, 
vide 20 Ed.q.fel.17. agreed of the payment. nin 

ere if there be a difference between payment to a diſleiſor of a 
Mannor, and to a Pernor. of a Seigniory in groſle, for if the Tenants 
pay their ſervices to him who hath a void grant, he ſhall diftrain them a- 
gan, Quere 6 H.7.fol.14.7 Ed. 3.f0l.S. 


——_— 
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X X X VIII. Where the Tenure may be altered between the 
.Lord awd Tenant by their aſſent or att. 


[7 is holden, That the Tenant. by Charter may ayoid ſeifin had by en- 
croachment by his Charter in Avowry, but if the -Charter be to hold 
in Frank-marriage, or in Frankalmoigne, and doth not expreſle the ſer- 
vice, he may avoidit fo, 10 Ed. 3. fol. eAvowry 157. 
A Prior which holds of an Abbot granteth by the aſſent of his Co-: 
vent to hold of the Abbot by certain. ſervices, and to pay 100s. for re- 
lief after every avoydance, and the Abbot ſeiſed of relief, avowed-now 
for it, and well by the Deed as for ſervice, yet without ſuch deed a man 
ſhall not have relief of a religious houſe, , 20; Ed.:3. Avorry 124. See 
an Avowry for Herriot Cultome upon a man of Religion, A. 2. Ed.2- © 
Avowry 178. "A | 
If the Tenant grant that the Lord ſhall diſtrain-in other Land for his 49 E 3.7: The 
lervices,this ſhall nor alter the tenure, but ſhall he as.a-penalty, 9 H:6.fel. ow — TO 
9.20 lib. Aſ'P.1. agreeth, where he grants-at another place &c. - + . ay Fe ſtare 
if my Tenant whoholds by 1 0s. grants tochold by 5 s. yet I ſhall have of bis Ctnant to + 
10s. per Piget, but Bryan faith, that I ſhall have but 5 s. by the eſtoppel, »0/d by intire 
20 Ed. 4.fol. 16: , | ſervices af the 


It is holden chat a\Tenure ſhall not be. changed by- grant-of the Te- - pm 1 
nant in 'Socage to hold in Knights ſervice, .if the Lord hath notibees fo bj; ch:te ie = 
ſeiſed, andtheſecaſesare by deed indented, 39 lib: Afiſe'P.3\ + changed, & the 

The Lord by Homage, fealty, and-a pound of Pepper, may releaſe or {4245 <i/cbar- 
confirm to hold by the pound of Pepper onely, but he canngot-reſerve a- £4 of the an- 
nother ſervice, nor [nada che Tenureias Lordiand Tenant” of two a- yy SETS | 
cres, the one holds by 32d. the other by. :4.iahd\the Lord confirms the acc, I 
«late in both'to hold by 4 d--ic-:ſhall riot iue out of both; nor out of 


th:. 
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the acre holden before by a penny,' becauſe he may not increaſe, @c. nor 

| may change the Rent for a Roſe, 9 H:6.fol:9. where he confirms in nine 
Lord, Meſn,& gcres by the name of eight acres-to hold a leſs Rent ,' the other acre iz 
Abbot » t9 tht | 1 charged of the old Rent, but it goesto the whole, &c, 7 Ea, 4-fo!: 


Lord —_ 

oa Lord and Tenant by ſix marks', and to find a Chaplain to ſing Maſs, 
iti good, and the Lord releaſeth to the Tenant by Fine the Maſs, reſerving the ſix 
thepenaltyis marks and two marks for the Maſs, and it was held good, 26.156. Af. P. 


mt, 4 E.3- 
exſlemit, 4 * 37. Aſ-34.9 H.6. 


A ? 60, . . 
SLE. 305: The Lord may releaſe to an Abbot his Tenant to hold in Francial- 
what caſe the moigns, becauſe nothing 18 reſerved;q Ed.3.fol, And wilby, thought 
confi/mation there that be might reſerve a Roſe for reot, Lirtleton agreeth of Franch- 


was by tbe 
Meſn, aud not al moigne. 


by the Lord Pa- One bolds of the King as of a Mannor for repairing of Pales, andthe 
yamount. King releaſeth , reſerving a rent for the Pale , and holdzn to be a new 
Lord and Te- rent, not parcell of the Mannor, and that the King 1s not bound by the 


a Lo” Stature £4 emptores ; But at the laſt it was ſaid, that it ſhould be void, 


Lord by deed, becauſe the King had nothing in the Land, 10 H.7.fol. 23. 

the eſtate of tb? Vide 49 £4 3. where the Lord confirms to the Meſa to hold by a lels 
Tenam: to bold Service, Confirmation to hold by a leſs Service of the ſame nature is 
by a Reſe. 7 E« p00d, if the Tenant bein poſſeſſion at the time, but not if diſſciſed, 14 H, 
4.25.L12.12% tool 3$ 

is void. 47 , 
7 Elis,0y.239 
the Loyd in Ke. 
ny " XXKXIX. Tenants in ancient Burronghs and Cities , and their 
bold by a Priviledges. | 

the reſey- 

102 45 yoid, w 6k ; 
NG: my has Reſcription that thoſe of B, have been uſed to be ſued by Writ of 
befgre erected, I right Patent of Land,&*c. and to proſecute in the nature of what Writ 
end the old Te- they will, is good, for an ancient Burrough, as Exeter, ſo that they may 


w/e remain, deviſe Land. Or that the' youngeſt Son inherits So the uſages and 
WY cuſtoms of ancient Demeſn, and yet the King cannot grant fach Fran- 


| 
p, 


—_— — 
_- 


21 E.4,62,C. ' chiſes ar this day,z7 H.6.fol.27.1 2 Edq.fol.1 .40.lib.eAſſ. P.35. where 
z5:.305.% 10«it is faid, that all ancient Burroughs and Cities are ofrecord in the Exche- 


E.3.)}Avowry 
100M, you? 


Ancient Burroughs where Land is deviſable, and holds plea Ex gra 
querela, they are not taxable to fitteens;40.1ib, Af. P41. - 

The Kings Writ runs notiin London, Wales, or che Cinque Ports, but 
this is dy Parliament : But they may not preſcribe that rhe Kings Writ 
ranneth not bere without other matter, 2 £4.4.fo/.1.6 19. And in Lance 
Ter and Cheſter, the Kings Writ rans not,z Z4.4 fol 23. 

In an Affiſe of Freſh force in #5nch. an&faiſe Judgment brought 
there, becauſe they uſed time out of mind to have Sditors «there , and *9 
de ſued before the Bayliffs, and the King granted that they ſhould mn : 

io boo , 
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ſued out of their liberty, but that they ſhould hold plea as they were 
wont, this ſhall not alter their Cuſtoms, 31 4.3 falſe ?udgment 8. ſo 
chat ſuch may preſcribe to hold plea, not to have Conuſans, 9 H.7.fel.11, 
2 Ed.q.fol.19. fol.23. 

The Eſcheat of all Cities belongeth to the King, Fx were jure of 
whomſoever they be held, 2 £4. 2. E/chaat 12. 

A Citizen is he who is born within the City and inberitable by diſcent 
within the City, or he that is reſiant and taxable to ſcot and lor, 38. /46, 
eAſ[.p.18 preſcription 34. It followeth not that he is a Citizen who hath 
Land within the City,vide 45 Ed:3 fol.26. 


A "— — — 
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XL, Where notice ſhall be giver, and is materiall in another A- 
tion then Avowry, 


[ a Condition of an Obligation be made to wait upon 7, S. every time 
that he ſhall come to D. be ſhall take notice ofit; and if he be to ac- 
count before Auditors afſiFned by the Plaintiff, he needs not to take no- 
tice , and where it-is to enfeoff the Plaintiff he ſhall hold, ce, 8 E4.4 fol, 
I2.Arbitrement 15, 

A mag recovers in Warranty of Charters Pro /oco & tempors , yet he 
ſhall pive notice if he be ſued afcerwards,8 Ed.g. fel. 17, And if the Ordi- 
nary refuſe my Clark for Non-bability or Crime, and preſent within fix 
months without notice, 1 ſhall have a _2Z#ayre Impedir. Soafter ſix month 
8 Ed q.fel.2 38 E4.z fel.2.S9 of Reſignation, 1 H.7.fal.g; 

My Tenant may pay his rent arrear without notice, where I recovered 
damapes;ſo it be arrear for one or more years, 39 H,6.Bar 79, So he may 
tender it to the Executors without notice given who are Executors, 
21 H6,f6l,27.Garniſkwent 10. 

If the King grant unto a Town, that if Toll be taken of them, thay 
they may take their, Goods again in Fithernam , they ſhall give notice 
therof,exe, R.2, Grants 108, 

It was ordained by Parliament that certain Lands ſhould be ſeiſed into 
the hands of the King, and reftoredto the parties: And in a Sci. f4c.for not 
reſtoring againſt the Patentees, they were excuſed becauſe they had not 
notice, but immediatly upon notice they ought to put them our of their 
hands,43.1ib. Af p.29 Traverſe 26, Put the contrary was held in a Pre- 
munire, and that every man ought to take natice at his peril| of the dan- 
ger of the Statute, P. 39 E4.z, Attarney 36.But the Kings Juſtices in Judg- 
ment need not take notice of a particular aR, &c. but the parties muſt 
pleadit,13 £4. 4.f0l.8. 

If it be found in ure p4tro" ater that the ane party hath Right, be ſhall 
take notice therof ag his perill, and ſhall make requeſt within ſix months, 


otherwiſe the Ordinary may preſent by Lapſe, 34 H.6- fel. 12, 
| YE , of ſ Leſſes 
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Leſſee for life mak@ a Leaſe for years and dieth, the Termor ought to 
remove his Goods immediatly, and take notice, &c, and the reaſonable 
ſpace which he ſhall have ſhall be adiudged by the Juſtices, having regard 
to the diſtance of the place where he died from the Land leaſed , but he 
muſt take notice at his perill in convenient time, 22 £4.4.fol 27. 


gs Ee ee oo tn — — 


XLI. How a R'#t-charge , or other Services, or other thing may 
be made parcell, regardant or app:ndant to a Mannor, 0r 
Lordſhip, or L and, or other thing. 


Pon Partition, a Mannor' is allotted to one Parcenor,and Rent out of 

certain land for O\Wwe/ty, &c. this Rent is regardant to the Mannor, 
and paſſeth by grant ofthe Mannor. Bur if Land parcell ofa Mannor be 
aliened reſerving Rent, this Rent is parcell of the Mannor, 22 /ib.eAſ.p. 
53. Aſſiſe 224, And if upon the partition the one Parcener doth Cove- 
nant with the other to diſcharge, cc. of ſuir gfthe Land, this Covenant 
is regardant, &c. and the Feoffee of the other ſhall have it,42 Ea: 3 fol. 3. 
Covenant 17. ide Covenant Divi/.4.2 Hig. Diviſ.5 throughout. 

A Lord who hath a C happell within his Mar.nor makes a Church of it 
by preſentment, this Church is regardant and appendant to the Mannor, 
21 E4d:4-fol.1. Yuare Impedit. 

H: ſeifed of a Mannor wich the Advowſon appendant, S: levies a Fine 
of the Advowſon to H: upon which it is agreed that S; ſhall preſent 
one turn, aud H: another, this is appendant for H; and in Groſſe for s. 
bur if H; had levied the Fine, &c. ir ſhould have been ingroſſe for both, 
43 Ea.z fol.35. Quare Impedit 134. But ſee if two Parceners have an Ad- 
vowſon appendant to a Mannor, the Mannor is allotted to the one, and 
other Land to the other, without ſpeaking of the Advowſon , this is in 
groſle for both; Soif they agree to preſent by turn. But if the whole 
Mannor and Advowſon do deſcend to the one, after it ſhall be appendant 
again,2 H:>,fol,4.13 Ed:3. 2uare Impedit58.But 43 Ed: 3.fol.35.contra, 
and that it remains appendant by turn to him that hath the Mannor, <&c. 
and it is agreed, where there is no partition of the Advowſon, that it 
ſhall remain appendant,17 Ed.3.fol.38 Dnare Impedit 69.1 g Ed, 3. 2u4- 
re Impedit 59-13 Ed:2. Duare Imp. 170. 

It is ſaid, if a Mannor with the Advowſon appendant deſcend to three 
Parceners, who make partition ;and preſent by turn, the Adyowſon re- 
mains appendant for all, but if there be three Mannors, wherof one hath 
an Adyowſon appendant which deſcend , and every one hath-a Mannor, 
and preſent by turn, by agreement, this is in groſſe for them all; And if 
the elder Sifter hath che ſecond preſentment, and the younger the firft, 
it 1s-7gainſt common'righe by Po/e, but the Book is otherwiſe, 13 £4. 3. 
Luare Impedit 58, . | 6 8 * 

Three 
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Three Joynt-tenants of a Mannor with a Hundred appendant, two re- 
leaſe to the third all their rigbc in che Hundred, yet this is appendant for 
the third part, andin groſle for the reſidue, and paſfeth nor, c. 3 3 H: 
6.fol: 4. 

ko hath uſed to preſent at every ſecond avoidance, as appendant 
co his Mannor, may declare that the Moyety is appendant, not the whole 
Advowſon to every ſecond avoidance; And if rwo Joynt-tenants of a 
Mannor to which, cc. and the one alien his part of the Adyowſon, this 
isin grofſe and appendant to the other Moyety, 35 H.6.fol: 3. 

The Mannor of D. holden of the Mannor of S. Eſcheats, now the 
Mannor of D. is parcell of the Mannor of SF. and the Advowſon appen- 
dant to it ſhall paſs by grant of the Mannor of S. "wm pertiventiis : Bur 
if both Mannors come to the King by forfeiture for Treaſon , the one is 
not parcell of the other, becanſe this is by Prerogative, and not by or- 
dinary Efcheat,6 Ea:3.fo/.32.32 H:6 fol.g. 

Advowſon of an Abbot or Prior appendant to a Mannor , as of the 
Church,18 Ed:3.fol.1 5. 2uare Impedit 151.and the Vicatidge appurte- 
nant to the Mannor to which the Advowſon is appendant, 7 E4.3. fol. 
Luare Impedit 21 vide 22 H.G.fol.25. 2 uare 1mpedit 82, 

A man ſhall make plaint of a Corody appendant to a Bayliwick , with- 
eut demanding it alſo,18 F4.2. Aſ.377. So of any other Affiſe. 

Common of. Turbary cannot be appendant to Land, for the grant of 
ſach Common 2santum pertinet ad du45 bovatas terre is not appertai- 
nant but in groſſe,7 £4:3.fel.43: Afſ.134:quere for Herle ruled it not, but 
ancient Hide and Gain granted ( wm communis in 100+ dcris more & bru- 
ere, this is Common appendant, IM.15 Ed.3.4ſ.111. 

Aſſiſe of Eftovers appertainant to two houſes, co burn, repair, incloſe, 
my to incloſe two acres of Land,c*c, and to do other things,7 Ea: 3. Af. 
138. 

A Leet may be appendant to a Mannor, Houſe, or Land, not to a 
Chappell, or to a Church, 10 Ed:3.fol:5, Leet 8. 

+ Wreck of Sea may not be ſaid to be parcell of a Hundred, but Preſcrip- 
tion that he and all the Lords of that Hundred, &c, have had Wreck, 
Waife, Stray,&c. within the PrecinR is good; 11 H.4-fol: 15+ Preſcription 
25 # 8 .3 fol.19.Cuftom 14, But agreethar it is parcell of a Mannor,11 

.4.fol.15. 

Meadow may be appertenant to Land, and by grant of the Land Cum 
pertinent. paſleth,z E4.3.fol.3.Bar 298. Common of Fiſbing may well be 
appendant to a Mannor, or a houſe, and three acres of Land, 4 £4. 4 fol. 
29.Common 8. 

Common of Paſture may be well appendant to Land, but it may not be 
appendant to a bouſe, 15 E4.2-preſcription 51. 

Frankfold may be appendant to Land, and made in grofſe, 1 £4.3. fol. 
1.vide that it may not be made in grofſe bue by cuſtom, 11 H. 7. fel. 25. 
5 H.7.fol.g. 

| Cc2 If 
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If the Husband alien an acre parcell of a Mannor, with the Advowſon 
and the alience preſents , the wife ſhall not preſentuntill the acre be re- 
covered, but if Tenant in Taile or Fee alien, &s, now the Advowlon is 
appendant to the acre, and the iſſue ſhall not preſent till it be recove- 
red, although the alience bath not preſented, 43 Ed: 3: fe/:25: 17 Ea:3: 
fol:3: 6 Ed: 3:fol.56: Warranty 61: 13 H: 4: Grant 88 vide 22 Ed: 3:fol.6, 
That the Preſentation of the alience grants not the poſſeſſion againſt the 
wife, and the reverſion of the third part of the Mannor , and-of the Ad- 
vowſon aſligned ro the Mother of the wife, for Dower ſhall not paſs by 
the Feoffment of the Husband after , Feoffrwents 116: and if the aliencc 
after preſentation alieneth- the Advowſon reſerving the acre, the Wife 
may preſent without recovery of the acre, per cui in-vita, 17. Ed: 3: f+ 

Darrein preſentment 9:43 Ed:3 fol: 25: 

A man ſei ed of a Mannor with the Advowſon, altens it,C-m pertinent, 
except forty acres of Land, the.,Advowſon paſlſeth as appendant, by the 
ſame reaſon it ſeemerh,if he alien forty acres of land Cum pertinent.except 
the Manner, the Adyowſon paſſeth not, 14 Ed: 3 eftopple 166: 5 Ea: ; 
fol: 66 Lrvery-7: 

Note that one Advowſon may be appendent to another, 24 Ed 3 fl. 

30 Buare impeait 13: 

Finch ſaith, That if a man grant an Advowſon in groſſe with an acre 
as appendant, and he preſents ag the next avoidance, that hee may make 
bis Title as appendant or in geoſle at his eleRion , &c: 43 Ea: 3 fol: 14: 
Duare impeait 135: 


a_ — 


— 


ST1 I. How a thing appendant may be maae diſ-afpendent, and 
by what AC. 


Man diſſeiſed of a Mannor, to-which &c. acknowledgeth a Fine /#r 
Releaſe of the Mannor , and of the Advowſon.to the Niſſeiſor, who 
render the Mannor Cam pertin.to the Diſſciſee, and it was holden that 
the Adyowſon paſſed not by the render, becauſe it is not mentioned, and 
now 1t is not. appendent, and that it paſſed not by the releaſe without be- 
og mentioned, for the ſame cauſe, 12 Ed: 1: Jtin, Grant 78. 18 lib: 4/- 
pe p 2+ 

A man ſeiſed of a Mannor , to which, &-c. gives the Mannor in Taile, 
the Advowſon remaines parcell of the Reverſion ; but if afterwards he 
grant the Reverſion to the Donee in taile, the Advowſon is now in grols 
The ſame Law is, if he give the Advowſon firſt in taile, and after pives 
the Mannor in taile to the ſame perſon, 44 Ed:3 fol: 16; Dnare impedit 
137: But ſee contrary to this caſe, ,38 H 6 fol; 43; Graxt , : and note tbe 
reaſon in Littleton in jointenancy, that by Leaſe of the one joytitenant 

to.a ſtranger for life, the Reverſion is ſevered. 
| The 
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The King grants the Wardſhip of the Mannor of D. to B. without 
ſaying Cum pertin, if the Grantee preſent as Guardian of this Mannor to 
the A1vowlon appendant to the Mannor of S. he is eſtopped:to ſay, but 
that it is belonging to the Mannor of D. and then it paſſeth not, becauſe 
itis not named, 24 Ed. 3.fol.30. Quare Imp 12.0, 

Diſſeiſee of a Mannor preſents to an Advowſon, where he could not 
enter into the Mannor, and good ; So after his entry into the Mannor, 
a|chough that the Diſſeiſor hath preſented before per Fitz fol:36.33 H.G. 
fol.37. But the Difſeiſce of a Mannor may not occupy Common appen- 
dant, becauſe it cannot be ſevered, ag H.6.fol.33. 


X LI. Y/here Tenant by.[ufferance may be, and who ſhall be 
ſaid to be lenant by jufſerance. 


Ne made a Feoffment of all his Lands in D. except one Chamber, and 

afterwards makes him an Eſtate alſoin the Chamber, and died in 
the Hall, and his Heir brought an Afſiſe, and was barred, becauſe rhe 
Father claimed nothing in the Hall bur at the ſufferance of the Feoffee, 
ſono diſcent, otherwife it ſhould have been if he bad entred withou: his 
aſſent or claim,&c.11 Ed 3. Aſſiſe 86. 

Bat the entry of the Father by the conſent of his Son Infant , and his 
Feoffee, -is a Diſſeiſin be cauſe the lafant cannot conſent, 11 Ed.3.. 4/iſe 
$7.13 Ed.3.A/i/e 92. 

The Husbandleaſeth the Land of bis Wife for ſixteen years to S. who 
dieth, P. his Heir enters, claims the Term, and takes tro Wite K. and 
cies with'n the term, the firſt Wife (her Husband being now dead) would 
enter, K. wovld not ſuffer her, wherby ſhe recovers againſt X. as the 
firit Diſfeiſor, for by denying of her entry, the Diſſeiſin began, and the 
entry of the Heir before was no Diſſeiſin , becauſe he cliimed nothing 
butthe Term : So Tenant by ſufferance, and his dying ſeifed is no dif- 
cent,11 Ed.3. Aſi/e $8 But if no Leaſe had been made, and the Heir, or 
any other had entred claim a Leaſe, or Wardſhip, I may have an Aſſiſe 
3gainſt him at my pleaſure, or may admit him Leſſee or Guardian, 28 
i» Aſſiſe pi11: Aſſiſe 264.and if he demiſe to T, 1 ſhall have an Aſſiſe os 
accouat againſt:T. ſo a diſſe:ſin at my eleRion. 

A Diſleiſor enfeoffeth his ſon, and takes the profirs in the Aﬀiſe , the 
Infant ſhall be named, for he ſhall be intended co take the profics accor- 
dingto the Feoffment, if he diſclaime in the Land, if it be not proved 
that he took them to his own uſe, 1 3 Ed, 3: Aſſiſe 92,8 Ed. 3. fol: 64. 
tG lib:aſs. p 9. Asfile 207. The entry ofche Father is a Diſſeiſin if he clajm 
Ee, 


If Tenant by fufcrance alien in fee, both are Diffeiſors, ta quod wiven- 
te .altero, &c. ſoofaTermor or Guardian, 8 E.3 fel. 64 A/.1 49.28 /ib. 
A/'p.11: 10 E.4 :fel. Lefſor-- 
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'Leſſor enters by conſent of the Leſſee, who removes his Goods, this 
is a ſurrender, but if be enter without his aſſent, this is a Diſleifin, 8 F4. 
3.f0l.74-A(ſ.1 46- 

If a Termor hold over his Eſtate. H»ſſey ſaith, that he is Tenant of the 
Fee, becauſe he is in by wrong, but he is no Diſſeiſor becauſe he entred by 
Title, and therfore diſcent ſhall not take away the entry, 22 E4. 4. fol. 
38. and therfore there he ſhall not traverſe the dying ſeiſed in fee, vi: 


11 Ed,3 Aſſ.88. 


If Tenant pr autre vie holds in after the death of Ceſtws que vie, he is 
Tenant inthe fee, and the Writ againſt the Leſſee ſhall nor abate by the 
death of Ceſt»s xe vie, ſo he is not Tenant by ſufferance, but not a Diſ- 
ſciſor. Soxyatſon, thought of another Termor that he is Tenant in Fee, 
i8 E.4.fol.25.22 Ed.4.fol.38.9 Ed.q.fol.8. 

Leſſor at Will dieth, the Leſſee paies the Rent co the Heir, this is void, 
and he is not but Tenant in fufferance, 21 H,7:fo/.38. 


_—_— —_——__—__— 


W > ———— 
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XLIV. Who is Lord of a Town, and in what place be ſhall make 
his Pound. 


E is not Lordofa Town, who hath the Town in poſſeſſion, bur is 
Tenant, and he is Lord of whom the Town is holden, and if there be 
divers Meſnes, every oneis Lord of the Town,22 H.6. Preſcription 1 0, 
If one diftrain forRent or Services of his Tenant in Fee for life, or for 
years, he ſhall not make a Pound inthe ſame Land, but he ſhall where he 
diftrains his Tenant at will,andit determines his Eftate , But for Damage 
feaſant a man may make his pound in the ſame Land, 14H. 7. Avon» 
263. So note, Avowry good upon a Tenant at will, or a Copyholder 
for Rent,H.6.R.2. Avewry 86, 


XLV. Avowry for Frank-fold, 


Reſcription to take Sheep by night , which feed by day for foldage, 
is good , 5 H.7.fol.g.Preſcri/ption 21 for manuring the Land.” 


— 


C— 


XLVI., What ſhall be ſaid to be Service, 


Tenant was bound to find a houſe for the Lord for keeping of Þis 
Court from three weeks to three weeks, and ic was held co be Ser- 

vice,7 emp.E4.1. R 
Ne 


Avowry. 


Oae held to figd two ſhillings to the aid of the Sheriff yearly, and two 
ſhillings to the keeping of the Caſtle of Rocke, andit was held to be Ser- 
vice, although it ſhall be done to a ftronger, and the Avowant ſaid not 
that he is charged therwith, 16 Ea.g. Avowry 93. 

One held by incloſing a Quick-ſet here with a Pale, 32 Ed.1. Avowry 


245- 
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XLVII. Avowry for a Diſtreſſetaken inthe high Street, or out of 


his Fee. 


iftreſſe taken in the high Street ſhall not abate the Avowry, but he 
is put to an Action upon the Statute 11 R.2. 


—_ CC 


XL'VIII. Terre by theſe words, Rendring Rent for all Services, 
and doing to the chief Lords Services due, or to hold of 
the chief Lords. 


Feoffment rendring a penny for all ſecular Services and demands, Es 
faciend. Dominis ſervicia debita, here he holdeth of the Feoffor as 
be held over, c. But if the Feoffee be diftrained by the Lord Paramount 
for any ſervice ofthe Feoffor, which lye which he ſhall have in payment, 
he ſhall not bavea Writ of the Meſn, if they be ro be done by another in 
proper perſon,;cc, So by theſe words, Faciend. &c, he is not bound to 
pay the Service to-any butto the Lord next Paramount of his Feoffor, 
quere, andhere it was agreed,if the next Lord releaſe to the Meſn to hold 
by leſs Services, fc. the Feoffee ſhall have the advantage and ſhall hold 
of him but as he beld over,q9 £4.3:fol.10. Account 44, The ſame Law is 
of a Gift in tail made now by ſuch words, 2 Ed.3. fol:33. Avewry 170. 3 
Ea.3-fal-12.,Avewry 90.vide H.12.H.3.-Wards 152. hic C, vide 31. ib. 
Aſſ-P.30.25 Ed,3 fel 46.1 3 Ed. 3.Warranty 92- 

Feoffment before the Statute of parcel] of a Minnor to bold of the 
chief Lord, and yeildingto the Feoffor Lord ofthe Mannor two ſhillings, 
now he holds of rhe Feoffor, and not of the Lord, 22./4b. Af P:53. 

Gift in tail, Texend. de capital.Dominis, this is void, and he bolds of 
the Donor, 2 Ed.4.fol.6.4-H.6.fol.20.45 Ed: 3.fol+27. vide Herle ſaid, 
that the Lord ſhall have Ward by theſe words, and the Donor the Ef- 
cheat,6 Ed.3.fol.Eſftoppell 121 : 

lt ſeems the King may chooſe whether he will have the Donor or the 
Donee to be his Tenant, but upon a Giit in tail, this remainder in Fee 
t hold of the Lord, this is good, 4 H.6 fol,20.45 d.3.f0l.27. Gif 

Jift 


_ 
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- Gift in Frankmarriage, ſalvo forinſeco, and afterwards grants the fer- 
vices, ſaving the Reverſion, the Grantee ſhall have the Ward, Nox ef 
lex,261ib.Afſ.P.66. 

One renders by Fine for life to hold by the eleventh part of a Knight; 
fee, the remainder of parcell to a ſtranger to hold by the twentieth parr-of 
a fee,the remainder of another parcell in tail to a ſtranger, to hold of the 
Donor & faciend. to the Lords ſervices due for the Donor, and the firſt 


. reſervations are gone, for #ilby ſaith, that Tenant forlife, and hein 


remainder may not hold by ſeverall ſervices, and ſpecially by divers eſcua- 
ces, 19 Ed 3.Fines 71, 

Feoffment renend. quiete & libere faciend.ſervic.forin[ecoum quantum per- 
tinet, now he holdeth of the Donor, bur if he had faid faciend.forinſecum 
cap.Dcm. he had had held of the chiet Lord &c.12.H.3.#ards 152. v+ 


. deſupra A. 


An Abbot was enfeoffed to hold by certain ſervices pro homagio, and all 
demands, /alvo tamen (cutagio quands currit, yet the homage and Knights 
ſervice is taken away by the firſt clauſe, & it it all not be revivedby the lat- 
rer, which 1s contrary and cannot ſtand, 19 Ed.2. Avowry 224. but at- 
terwards he ſhall do ſcutage, which is ſocage, for this agreeth to the pre 
miſes, but if it had been faid, /alvs forixſeco, this 15 Knights ſervice in 
the firſt caſe. 

Tenant in Socage grants in Tail, rendring 12d. for all ſervices, ſal» 
forinſeco &c, and there it was held, that by this laſt clauſe he ſhall hold 
in Knights ſervice, if the Land be ſo holden over mediately or immedi. 
ately, 26 /ib. Aſ.P.66.Grants 75.8 Ed. 3. fol. 67. Avowry 154.vide 25 Ed 
3.fol.10.5 Ed. 3.fel.10. 

Note the difference before of Feoffment pro homagio &c. ſalve ſentagio, 

there he ſhall pay no eſcuage, but that which is Pcige and where it 13 
ſaid, ſalvo forinſeco, it is Knights ſervice, if the Land be ſo holden ofany 
one, 19 Ed.2. 26 Aſiiſe, 8 Ed. 3.&31 1b, Aſ.P, 15.& 30.13 Ed. 2.4 
vowry 8g. 
Land given to hold by rent for all ſervices ſalvs forinſeco &c.er ſi preditts 
terra veleviars debeat pro dimidia marca tant. relewiar, pro Wardis, marits» 
giis, et ſongulis exattionibus, inthis caſe no wardſhip nor relief is to be 
paid, 317ib, Aſ.P.15. 

Feoffee to hold by 6d. for all ſervices, et ex lis 6 d, ſolvi debet [cv 
tag. this is but Socage Divi/,29 A. So Feoffment to hold by 2d. and e- 
cuage is Socape, 3 /ib. Aſſ.P.30, ſuprs D.19 Ed.2, 

Feoffment to hold by homage for all exa&tions, or by Homage Fealty 
and eſcuage for all ſervices and demands, it ſhall not exclude any {ervice 
incident to Knights ſervice, but from ſuit of Court, and the like, 14 #: 
4.fol.2 Avowry co. &c, 

Land givenin Tail for homage and ſervices to hold by two marks f0! 
all ſervices, exactions, and demands, /alveta Serita curie, Hulls, he hols 


by Fealty and homage, and the ſervices reſerved, but the relief us tak 
away 
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away by the word , demands. Thirs. alſo thought that Homage is ta» 
ken away by the word, demands, which comes after, but it he had ſaid to 
hold by 2 d. for all demands, /alv ) homagio or forinſeco, he ſhould bave 
had theſe ſervices, becauſe reſerved after the word, demands, 13 R.z, A- 
»wiwpry 89. but it ſeems that the word (for all demands) excludes onely 
the ſervices not compriſed in the deed, 14 H.4. but there (renend.) refers 
to all ſervices in the deed, but notin 13 R.2,& 13 R 2.he ſhall have ward 
and marriage, 2were for he ſhall not have relief, :b;dem. 

A Prior gives Land to wy. pro homagio & ſervicio ſno, reddend. ſucteſſo 
ribus ſuis, 2.5. pro omnibus ſerviciis, exattionibus & demandis, ita quod le 
Prior nec ſuccefſ. ne demander niſi homag. et 20s. &C. it was holden that 
the heir need not do homage by theſe premiſes, nor the aſligne of y. 
when the deed goes further, 1ta quod &C. nip homag. et 205. it makes the 
homage perpetual, ſo the premiſes alter by the concluſion, 8 Ed. 3. fol. 
67. Avowry 154. 

Feoffee before the Statute rendring Rent, without ſaying to whom 
&c, he ſhall hold of the Feoffor, 8 Ea.3.fol.53.eAſ.147. bur if nothing 
be reſerved, nor no Tenure expreſſed, he holds of the Lord Paramount, 
So if he faid redgexas 2 5. the Feoffor ſhall have it as rent ſecke, 33 Ed.z. 
eAnnuity 52. Laicon agreeth that reddendo is not a word to make a te- 
nure, 21 £4.4.fe/.62. bur this is not Law, for a Feoffment reddendo 2 d. 
to the Feoffor, et fac. to the Lords &c. he holds of the Feoffor onely, 
49 Ed,z, fol.10. and Perkins f. 121. and holds of the Feoffor where no 
tenure is expreſſed, 3 /ib. Aſ.P.$.45 Ed.3.fol. 15.Ceſſ 15. 

Feoffment to hold of him by &c. during his lite and doing capit. Do- 
winss ſervices due &c. after his death to' hold of the chief Lord for ever, 
it is held that he ſhall hold of the Feoffor during his life, and afterwards of 
the Lord &c. and note it was after the Statute of 2uia emptores terra- 
rm, 2 Ed2.eAvwry 185, 

Pong: to hold by ſervices due, is of the Feoffor, 44 E4. 3. 
0/.45. 


Mr 
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XLIX. here the King may make a Feofſment to hold of 
of himſelf, 


(NN holds a Barony ef the King, and alienes parcell before the Sta* 
tute td hold of him withour licenſe, the King eiſerh, and renders a- 


gain to hold of himſelf &c. how this ſhall be held , vide 20 E4.3. Aſſiſ 
132,124. 


L.'/ here 


L. Where the Terre of the King ſhall be in chief , where 
not, 


And holden within the Cinque ports holden of an Honor being in the 
Eicings hands, comes to the King who ſeiſerh it, and leaſeth it.zo S. 
now in his hands, it is of the nature of the Cinque ports, becauſe eſchea- 
ted to the King bur as parcell of the Honor, 49 Ed.3 fol.24. Jmrirdifticn 
55+ So not holden in chief of the King, and yet all the mean Seigniories 
are extin&, Vide grant le Roy, Diviſ.24.47 Ed 3.fel.21. 

If Land holden of any Honor comes to the Kings hands who alienes it, 
it is held of him by Priority , although by poſteriority before, but he 
ſhall not have Prerogative of Lands holden of other Lords thereby,which 
proves that the Mannor is not held of him in chief, but as of the Honor 
&c 5-E4.3.fol.4.Prerogative 2G. 

If an Honor come to the King by common eſcheat, whereof a Man- 
nor is held in Knights ſervice, now this Mannor is held of the King in 
Knights ſervice as of his Honor, and not in chief, 5 Ed. 3. fol. pp 5- 
Prerogative 20. Quere if it come by forfeiture,26 /ib.eAfſ. P.57.vide Di- 


v4/.next following, | 
All Lands coming to the Kings hands by forfeiture of Treaſonare held 


wm chief, 46 Ed.z Petition 18, & 19. 


—O_ —C— 
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LI. Where the King ſpall be ſeiſed in right of his Crown by for- 
feiture, ant where otherwiſe. 


He King ſeifed the officeof Chamberlain for forfeiture, now he had 

it in right of his Crown, for this office, and the office of the Mar- 

ſhall are de f«re Corone, and by the ſeiſure he defeats mean intereſts, al- 

though the officer were Tenant in tail thereof, 11 Ed.4. fol 1.Grants 25. 

If a Mannor which hath a Franchiſe come to the King by purchaſe or 
forfeiture, whether the Franchiſe be extin&, vide 43 /i6.,4{.P.10. 

One holds a Mannor of an Honor, and dieth, his heir being within 
age, who makes agreement with the Lord of the Honor and enters at his 
full age, afterwards is forfeited to- the King, for Treaſon, now it 15 
holden, that the Mannor: ſhaly be held. of the King, in chief, by Watſcr, 
but the book is not ſo, but that he being within age ſhall anſwer the "wy 
of the iſſues &c. butif the Mother were Tenant in Dower of a parcel 
and dieth, and he was alſo ſeiſed of other Land in fee after the forteiture, 
and they were ſeiſed untill the heir ſue his livery, 26 1b, AP. 57. Livery 
33, and it ſeenis that the Mannor ſhall not be holden in chief, bur if the 


Mannor and the Honor come to the King for Treaſon, he ſhall be ſeiſed 
% in 
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in Jure corone of both, and the one not holden of the orher,6 Ed. 3. fol. 
32 Divi{.41. And if the Honor onely come to the King for Treaſon,and 
the Mannor is of the nature of the Cinque ports, it ſhall remain in the 
ſame,49 Ed 3.fel.24. which it ſhould not be, if it held in chief, for if 
Land holden in chjef be in the Cinque Ports or in Wales, the Kings Writ 
runs not there of them, and are not pleadable there &c. as where a Ca- 
{tle or County there comes to the King for Treaſon, and he giveth ic in 
tail it was pleaded here, 33 £4.3.3.farisdittion 2.3. 

Certain Lands found to be holden of the King, as of his Honor of g. 
by Knights ſervice, and that he hath aliened upon condition, the other 
traverſeth, and the alienation found without Condition, but no O«ſtre le 
main till tried. If the Honor were an ancient demeſne of the Crown, for 
then he onght not to aliene without licence , but if the Honor come 
by common eſcheat, the Mannor is holden in Knights ſervice, and may 
be aliened without licence, 42 /ib. Aſſ. P.6. Traverſe 24. | 

See well of this in Grants le Roy Divi/.24- 

Tenure to find a man in war whereſoever within the foure ſeas, is grand 
Serjeanty, and if he cannot find another, he ought to go in his own per- 
ſon, and relief here ſhall be to the value of the Land by the year, 12 H. 
4 fol.7.Bar 184. Se more Wards Divi .40. 


_—_ 
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LII. Where a man may plead in abatement, and way alſo avow, 
and how conclude, Vide Replevin Divil, 2. 


A Vowry was for _ in another Town, and the plaintiff was com- 
pelled to maintain his Writ, although that he concluded in Barre, 
31 Ed.3. Avowry 110. Vide Divi/.21. | 


——_—__————— 
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LIII. Avowry for fifteens. 


== ColleQor appointed Dozener of the Town to diſtrain for fifteens, 
20 Ed.z, Avowry 130. and he avowed it without ſhewing his war- 
rant,P.12.Ed.3.Mrans faits 65. 


LIV. How an Avowry may be made of beaſts delivered by W y- 
thernam, ard how in the ſecond deliverance. 


R en of kine, the Defendant avoweth the taking of a heifer,and 
ſaith, that the plainuff was _ ſuit in another Replevin, and a_ 
Dad2 ine 


— he 


| Avowry. 
kine remain with him in lien of others by #/ytbernam, and compelled 
to anſwer to the ſuppoſed taking, for the Avowry is underſtood of the 
firſt taking, 2 Ed.3.fol. Avowry 171, 

Ina Replevin of three heifers, the Bailiffe acknowledgeth the taking 
of three oxen; and the plaintiff was non ſuit in a Replevin, and for the 
three oxen claimed, the heifers were delivered unto him &c. It was hol- 
den that the plaintiff ſhould declare upon the three oxen firſt taken, 33 
Ed.3.Avowry 256, vide Replevin Divi/.10. andit was 10 held per cariam, 
I3 Ea.3.Replevin 37. 


——— 


L V. How one County may be made parcell of another. 


Y Commiſſion de perambalac. far. at the ſuit of the King,Land in one 
County, allotted to Land in another County, yet it is the ſame Town 
which it was before, and by faith, that it belongeth to the King to 
limit certain Counties, and if this bind not all the Counties they will ne- 
ver be certainly known, yet an Abbot brought a Writ, and he was not 
eſtopped to fay that the Land. was in another County by ſuch allotment 
of Record, ere, but perambulation made by conſent of the parties, 
ſhall bind them and their heirs, &c. M.29.E4.3 fol. Eſtoppel 278. 
Tenure to pay 12d. ora pair of Spurres, it isa g00d plea that he hath 
paid the ſpurres, if hegiſtrain for the 12d. 7.43 Ed.3. Barre 194. 
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I. Where receit of Homage or Fealty ſhall be a Farr of Land , and 
where not. 


T was ſayd , If the Diſſeiſce taketh Homage of the Diſſeiſor, but 
for his life , be ſhall be barred of Aſſiſe : But 4. his Heir ſhall 
have a good Writ of Entry upon the ſame Diſſeiſin , made to his 
Anccftor, Fitzh: 2 mod nota, 17 lib. Aſſiſe P. 3. and Hil. 17, B+ 
3 fol. 6. et vide agreeing thereto, where in a Writ of Entry in /e 
poſt, upon Diſſeiſin made to the Grand- father, he alledged accep- 
tance of Homage by the Grand-father and Father of the Demandant , 
and tendred it to himſelf, & wor allocatur, whereupon he alledged a 
Deed of the Father of confirmation, and at iſſue upon the Nonage, &c. 
Temp : Ed. 1. Aſſiſe 423. vide that theelder ſon ſhall not havethe Land 
given by the Father to the middle ſon in fee, to hold of him by Homage, 
if he dye without iſſue after that be hath done Homage to the elcer, bur 
the youngeſt Son ſhall haveit, but the iſſue of the eldeſt Son which was 
born at the time of the Homage aecep:ed, ſhall not be eftopped thereby , 
but if he were not then born, be ſhall neyer have the Land, by the Juſtice 
Temp. Ed.i. Avewry 235. . 
A woman joynt grantee with her husband of a Signiory being now ſole, ,, :_ . 14 
takes Homage of the Feoffment of her Husband, of the Tenancy whereof g. ;/a Parſen 
ſhe hath Title of Dower, whereupon ſhee traverſed it, P. 11. t 4, 3. Dow- makes aleaje 


er 63. for life, and di- 
He which hath taken Homape, ſhall never ayow for releif, P, 15. E. rota 


3. Releif 5. _—— 
The Tenant voucheth a Prior, and binds him by this, that his Predeceſ(- he iſe, be 
ſors have received his Homape for the ſame Lacnd, and that he hath cen Pall wot avo)d 

cred it to his Prior, and he was ouſted of the Voucher; 47 H. 3.7 e644 
Voucher 270, eas by 
And where one ſhall vouch the Heir for ſach cauſe, he may diſclaime v5.11 E. 2. Ab- 
in the Homage , and the voucher over, 47 H 3: Voucher 271. by 9 be/010 68 
An Abbor brought a Writ of entry upoa Diſlciſia to his EN tary. 

an 


Barr. 


and was not concluded by acceptance of Fealty, for Hz/! ſayd that it is 
not 7ari utrum, H. 12, Ed 3. Bar 252+ 

If the eldeſt Son be attainted in the life time of his Father, and hath a 
Charter, and after the Father dyeth, ſo that the Lord is to have the land 
by eſcheat, yet if he accept the ſervices of the eldeſt Son, as Fealty and 
Rent, he is concluded, and the ſame ſhall retain the Land, Ty. 131. E4.1 
Diſcent 17. 

In a Wigic of Right after the grand Aſliſe choſen, the Demandant con. 
feſſeth that he hath received Homage of the Tenant for the ſame Land, 
whereupon the Afiiſe was diſcharged, and awarded, that the Tenant and 

4 E. 3:22.B) his Heirs ſhould hold the Land acquitted , not the Demandant and his 
een" Heirs, 5 H. 3. Jtem Droit 66, 

parſe vas by the If the Lord bath accepted Homage of the Feoffce of his Tenant , he 
hands of thefe- ſhall never after be received toan Averment that the Feoffment was made 
offee , ibe Lo-d yy Colluſion to re-enfeoff che Heir at his full age, for by the acceptance 
ſhall 9 ” teif be hath affirmed him his Tenant, &c. Tr. 32. Ea, 3. Wards 33. 
_— Priſot ſaith , that the Lord ſhall not loſe the Wardſhip of the Heir of 
13 E, 3 guard.the Feoffee of his Father, of whom he hath received Homage in the life of 
154. 32 E.3-3 his Father, for this is Colluſion apparant, al:hough that the Feoffment be 
F.N.*+".,. Made Bong fide by him, P. 33 H.6. fol:14.Collufron 36. 

pon by Knight , Berry \aith, That Seilin of ſervices, doth not take away the Lords E\- 
{ervice, The hear, if he accept not Homage ofa new Tenant, &Gc. CM, 11. Edi E/- 
Tenant enf offs cheat 13. 

bisſon,& dieab Jfthe Lord accept the eldeſt Son, Feoffee of his Father for his Tengnt 
ee if the by ſervices received, viz. Fealty, &c. in the life of his Father, he ſhall be 
Loid acceps concluded from having of him after the death of bis Father, although he 
th e ſervices by be yet within age, Nox fic by acceptance after the death of his Father, for 
the bands of :hechis the Grand Charter willeth, (ap. P.31. Ed.1. Wards I55. 

4,7 waa The Tenant holdeth by Fealty, and 20 -, Rent, and enfeoffeth a firan- 
7 becauſe Br £9 hold of the Lord by bony and 4 4. the tender of the 4 d. is void, 
the Lerd by as- but if the Lord accepti t, be ſhall berconcluded of all that was due before, 
ceptance of the P.7.H:4:fol: 14: Avowry 51. 

Feeſfce for the Butina Writ of entry Sine aſſen/# capital, acceptance of Fealty is no 
— = Bar , becauſe they may have Homage which anotker cannot have, and 
nefit of the ſtar. therefore Fealty received, ſhall conclude him , &-c. And Juſtice T hortos 
of Marl. £.6.& ſayd, That acceptance of Fealty and Service hanging the Aion is a Barr 
ſo be bath pro- of Aion, &c. Temp.,Ed: 1: } urs wirum 13, 

ved the _ Diſſeiſee ſhall be bound to avow upon the Niſſeiſor, of whom he hath 
—_— of accepted Homage or Fealty, but acceptance of Rent ſhall-not Bar him to 
the ward, avow upon the Diſſciſor afterwards, per Paſtor, 21 H.6, fol. 24. 


I I. YYhere 


Barr, 207 


I. VVhereveceit of Rent (hall bar a man of Dower , and where 
not, 


Usband and Wife give the Land of the Wife in taile to a ſtranger, 26 H. 2. Hus- 
Herending rent, and ſhee accepts the Rent after thedeath of her Hus- 15 wen Fiſts 
band, and thereby ſhall be concluded to defeat this gift afterwards , per Jeſe oft epife 
Aſcue and Newton:P afton contra, and ſayd, that it had been oftentimes Gre z Feoff- 
adjudged in the Books, that ſhe ſhall not be barred, &c.H 21:H:6: f:24+ ment in fee, 
Cui in vita, 1:Newton ſaid there, that if the Husband alone did leaſe the 'b« Feoffee by 
Land ofthe Wife, that ſhe could not have the Rent referved , and ther- In 
fore ſhe ſhould not be barred by the acceptance, &c. Payment of Rent j, ,uq tis 
eranted by Tenant in taile, or of that which was reſerved to the diſcon- beirs will pay to 
tinuance upon the Eftate by him taken back again, ſhall not bind the Ifſ- the Feoffee and 
ſue ; but that he may well retain it after himſelf bad paydir, becauſe the -_ Wye, _ 
Eſtate or Grant determined by Remitrer of the iſſue, &c. 21 H.6, fol: apart 


TY oj them ; the bus- 
24. C41 19 Vita, band dies,and 


. ny and the wiſe 
accets it not, it did nor bart ber in Cui in vita, ſor ſhe accepted itwas an annuity, See the difſerence 
where the arcepranee ſÞatl bay the wifeywhere ngt, 6 8.7. 3.11 H.7.13,15 £.4.17, 21 H,6.t5 21H.7, 
38. 15 £,4.78. 


But ſee Moyle contra, Where the Husband alone doth diſcontinue the 775. 1H. Dye 
Land of his Wife readring Rent, and ſhe acceprit, that ſhe ſhall be bar- 9! © 4 #417 1. 
red of the Land, and ſaid, If my Father diſſeifethe Father of my Mother, nm yaw > 6 . 
and ſhe and her Father dye,. andmy Father alieneth, rendring rent, and a jv 4-1ond 
dycth, and I accept the rent, this is abarr of the Land, to which the Ser- i s no taxr of 
jeants agreed, 1:39:H: 6:fol.27. Cui in vita. dower, 

If Husband 
and tfiſe beſore the Statme of 32 H, 8, make a Leaſe by word, rendiing Rent the Huibiud 
dier, thewiſe ateepts the rent, vide 1 Mar Dyer 9. if ber acceptamtee do affirm h:r Leaſe, it ſeems heie 
t doth noz, but vi.Cc.q,prrt Vernons caſe, 21 H 6.24.4 M, Djer'147 33 Elixt in Moſl:y and Gilberts 


caſe, onda/terwayds ; 36 Elvt, adjede ed\, the Leaſe was good by word, and the acteprance of the Wiſe did- 
make the Lenſe good, 


Acceptancee of rent by the iſſue intaile of the Leſſee of his Father, ſhal 
barr him of the-Land, H, 2z.H,6-fol-15. 4. 

The Lord accepti-Fealty and rene of him who' was outlawed of Felony 
n the life time of his Father, &c, and is thereby barred ofrhe Land-which 
be ought to have by eſchear, Ty.31.Ed1.Di/cert,17. 

In Afﬀiſe, the Tenant ſaid, that the Plaintiff accepted rent of him for 
the ſame Land, dependingir, and the opinion was, that this is nor but to 
the Aſliſe, and in truth he had let the Land rendring the rent, with re- 
entry for non payment ; and ſo for ſome waſt done, wherefore he con- 
eſſed the acceptance of the renr, and ſaid, he didre enter of the Waſte, 

done 


Barr. 


done ec. and good. So it ſeems that he could not maintain the Aﬀiſe 
upon he entry for non payment, if he himſelf accept the rent pending ir, 
&c. 45 lib. Aſſiſe p: 5:eftopple 142. 
A Commander as Officer of a Prior, leaſed Land, and takes a Fine for 
it, and the Prior accepted the rent reſerved, and afterwards brought xn 
Aſliſe againſt the Leſſee, and recovered , for it was ſayd by the Court, 


' "that-a Bayliff nor Steward, &c. cannot by any uſage leaſe the Freehold 


ec, but well by Court Roll, &c. M4. 19, Eaw, 3. Feoffments & Fait: 
68, | 


I att _—— — — —— Rn er IEEE 


ems am Ai b — Es ad 


ILL. VFherereceipt of parcel! of the Rent ſhall barr him of the rc- 
ſtdue, 


F he who hath cauſe to have all the land by (ai i» vita, afſigneth par- 
J cell to the wife of the Feoffee of her husband in Dower, thereby ſhee 
accepts the reſidue and barrs her ſelf of that which ſhee hath aſſigned co 
the wife, by Herle,7 Ed.3: fol. 62. (ui in vita 13. Parnells caſe. 

In C#iin vita; the Tenant ſayd , That ſhe bath accepted the third part 
for Dower, and hath releaſed of all aRions and demands, and becauſc 
he could not have both pleas, he held himſelf to the releaſe, 2. 10. E4. 
3. Double plea 8. But ſee where the Husband alieneth the land of his wife, 
and took it backtothem in taile, anddyeth, the Lord aſſigns the third 


- part to the Wife for Dower, and gives her a 100 s, to be content , and 


v1, C,4.part, 
Vernons caſe, 
it was holden 


muhis caſe no 
Bar. 


ſhe brought an Aſkiſe of cwo parts,and recovered, notwithſtanding the ac- 
ceptance;and held che 3 part in her ancient right, 17 /. A/, p.3: eAfſ.. 208. 
17 Ed. 3. fol.6. But ſee there , if ſhe recover Dower, it ſhall be a barr 
to the reſidue, it is a good barr in {'*« i» vita that the Demandant hath 
Dower depending againſt him for the third part of the ſame Tenements, 
8 Ed.3.fol.12. Writ 444- 

In a Scirefacias for execution of Land recovered in Dower , the Te- 
nant all:dgerh that after &c. ſhe had accepted of ſuch Land in allowance 
of all ber Dower of the ſame perſon againft whom &c. And notwirhſtan- 
ding that execution was awarded, for hee ſhall not have the averment 
without a ſpecialty : Alſo the Demandant alledged how ſhe had rightto 
the Land by a fine acknowledged to her husband and her, &c, P.31 £4. 
J«Sciref4cias 99, 


LV, YVhere 


Barre, 209 


I'V., 7here ping of other Land ſhall: bay 4 man of Land 
to which be hath right, | 


Na Szr ca in vita , in the Peranden;, The Tenant alledgeth an ex- ; wn apy; 
Tera e of the husband , and that the Demandant agreed, andis now a 
ſeiſed of the Lands given to bis father, & non allocatsr, without ſhewing they !axd then 
2 ſpecialty, becauſe the Tenant is not privy in bloud, P. 2.44.2, ci in vi- of the land in 
ta 17. But the party orhis heir may well plead the agreement to the ex- 9-4 ves , ſhall 
change againſt the wife or Heir, and it ſhall be a good Barr, per Newton w_ of ber » ju 
21H.6.fol.15.A and to this agrees, 3 Ed.2.t », Cant. although the wife dower. 
was not ſole ſciſed of the Lands given in exchange for her land, for which 
cauſe ſhe ſhewed a Charter, by which the Land was given to her husband, 
her ſelf, and a ſtranger, and the Deed ſpeak.nothing of the exchange, yet 
the Tenant averred, that ſhe is ſeiſed of the lands given in exchange, by 
force of the exchange ; and they were thereupon at iſſye; for it was ſaid, 

That ſhee being a ſtranger to the Deed ſhewed by the Wife, ſhe ſhall nor 
de bound by it, the Writ was in the poſt, &c. ca in vita 28, 

The ifſue in taile ſhall be barred in a Formedon, if he hith agreed to the 
land taken by his father in exchange for that which he demands : So of 
the wife, 3 td. 3 fel.19. exchange 11.14 H. 5. fol: 3. Formedon 5. 

But a man ſhall not have exchange againſt a record which doth not 
prove it, as if the Anceſtor of the Demandane , gave to his anceftor the 
land demanded, for releaſe by him made of other Land, where the fine 
proves the gift, and ſpeaks not of the exchange, ſo no conſideration ap- 
pears, for which he ſhould have the one land and the other, T ri. 16 Edw. 

3. exchange 2.and 3 Edw:3,fol, 19. 

Green faid, That if Tenaat in taile releaſeth to his Diſſeiſor who gives 
him other land for this, into which the iſſue entreth, &c yet he ſhall re- 
cover alſo the land irtailed, becauſe be claimeth ir by a cicle paramount, 
&c. Soif Tenant by the curteſic maketh ſuch releaſe, and for it taketh o- 
ther land in fee, and the heir accept thereof, yet he ſhall recover the other 
land by Mortdanceſter, of the ſeifin of his mother, becauſe hee hath ano- 
cher Title by her, 7r.16.Ed.z. exchange 2; 

Exchange bind: an Infant if he agrce at full age, and occupy the Land af- 
terwards, &c. 4.4.E4d.2 exchange 3. 

Exchange ſhall not be averred againſt a ſimple Deed of Feoffment ſhew- 
ed by the other party, H. 6 Ed. 2. exchange 12. But vide 3 Ed. 3. itin 
North, the ayerment diſcharged, recovered againſt a ſimple Deed by bim 
who was a ſtranger to the deed, /cilicet, the Aﬀignee, anditwas ſayd, 
he ſhall rebut the Heir in taile,, although he ſhall not vouch bim, and 
by the ſame reaſon he may plead the exchange, Formedos 44. 


E c Challenge. 
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CHALLENGE. 


Challenge 10 the Array , and to the Poles. 
I. Challenge for conſanguinity to the party, or his Sons, Daughter, 
or Coſin , and the forme to take his Challenge. 


\F{+ +34 


N an Aſliſe, the Tenant challenged a Juror, becauſe he was Goſ- 
ſop to the Plaintiff, and his coſin within the degrees, and the laſt 
point was only enquired of, 2 «ere for what cauſe, 7 H.6 fol; 40. 
('ballenge 23: &&c. | 

It was held a principle Challenge to a Juror , becauſe he was 
colin to the wife ofthe Defendant, ſo as che iflue of the Defen- 
dant might be heir to the Juror, 8 H. 6.fol. 15: Challenge 25. 21 Edw.4. 
fel 37. and 38. 

It was held a Principall in an aRion by an Abbot, that the Juror is un- 
cle toa Monk of the houſe, or brother : But Newton was abſent, 28 
H.6 fol.10. Challenge 39: where one was alledged Cofin to a Nunn ofthe 
bouſe,and the ſon of the Steward of the Abbies plaintiff /» howine replegia. 
7 E.4q.fol.4:Chal . 54: So that he is brother ro a Prebend of a Chapter in 
an Aſhiſe by the Dean and Chapter, for it is a good plea that the Juror is 
one of the Chapter, andirt is a ee Challenge in debt by Executors, that 
the Juror is Colin to the Plaintiff, and good in an ation by Tenant for 
life, that the Juror is coſin to him in Reverſion : And in the firſt caſe,if 
they bave not goods in Common, their own goods ſhall be in execution, 
&c. Andifin Treſpaſs the Defendant juſtifie 2s ſervant for Rent, and 
hath aid, it ſhall be a good challenpe' ro ſay, that the Juror is Coſin 
to his Maſter, yet the Maſter ſhall loſe nothing, 2: 21 E4.4 fol. 1.chal- 
lenge 60, But coſin to him in reverſion may be well challenged where no 
aid is prayed , 21 Eaw.4 fol 37. fol. 75. vide 9 H.7: fol. 23. 

In an Action brought by the Chapter alone, cofin to the Dean, or 
within bis Diftr. fſc,is no Challenge, but itis, where within the Diftre's 
ofthe Dean and Chapter, 21 E4.4.fol.14. 

It is a good Challenge , that the Juror is Coſin to a brother of the 
ouſe, the Prior being Plaintiff in an attaint, ſo that the Wife of the 
Plaintiff: cofin to a brother there, &c. 34 ib, {.p14.6 challenge 1 = 

ut 


* 


oY Challenge. 
But jn an aQion by a Channon or Prebend, it is no challerge that the Ju- 
ror is Brother to another of the Chapter, or tothe Dean,, [becauſe their 
poſſeſſions are ſeverall, 21 £4.4:fol. 75. 

He which ch3llengeth for cofinage, muſt ſhew h but it is not 
craverſable, but ſhail be cryed only how Coſin; 7 :4. challenge 
54; But of Goſhipry, he ſhall not ſhew how, iba where the Plain- 
uf ſaith, that the Sheriff was coſinto the wife of ndant, the q- 
ther hall anſwer rothe cofinage, not to the conveyance; per Telvertos, 
9 E4.4 fel.6. Otherwiſe it is in an aRion anceftrel{, &c. Sagg.45. buriſce 
where the tryors found the cofinage, and did not know bow, the chal- 
lenge wasnot good, A1.3 3.4.3. challenge,169. 

It was no challengein an Afﬀiſe, to fay that the Plaintiff was neer to the 
Arch- Biſhop of ZE: and he that madethe panel! his Tenant; and rhae it 
was made by the deviſe and Connſell of the Arch-Biſhop, without ſayin 
further, that they were procured to ſay other then the truth, 1 2 {6. A/. 
p. 23.challenge 10. 

It was ſaid, if the Plaintiff and Juror be of a linape, fo that the Plaintiff 
is of the fourth degree, and the Juror inthe firft, this is a good challenge, 
but if they bein the fift and ſecond degree, it is no challenge , becauſe 
they may intermarry : Alſo Baftardy in any Aunceftor ef the Ju- 
ror after the coſinage joined, taketh away the challenge 41 Z4.3.fol.9. 
challenge 99. Agree of Baftardsin a Jaror, CM.6.R.2.challenge 102.26 
H.6. challenge 163, and 21 E4.4.fol.38.and 39. & vide 21 E4.4. fel:75. 
That Coſin of the ninth degree ſhall be a good challenge. 

It was holden a good Challenge in an attaint, That the Jurorwas 
Coſin to one of the petty twelve Jurors , who is dead, becauſe the 
Heire ſhall be charged with rhe Oath of his Anceſtor, &c.34 /ib. «ſ. p: 6: 
eballenge 12. | 

It was though in an attaint , that the Alliance and Confanguinityto 
the Plaintiff on his Mothers ſide , where the lands come on the Fathers 
ſide, and ſhall not diſcend to the Heir on the Mothers ſide, it is no 
Challenge, 40 /ib: Af. p:20: challenge 131: Vavaſer held ſuch coinage of 
the balf bloud to be good cauſe of Challenge. 21 Ed. 4: fol: 37. 

Itis a good Challenge in an Aion by a Feoffee to ſay, that he is co- 
lin, A ceſtai que »/e, apd if the iſſue be between the vouchee and De- 
mandant, itis a good Challenge thatthe juroris Coſinto the Tenant, P,I 
Ed4.4 fol: 38. and 3g. 


I T1. Where 


Challenge, 


I I; Challenge to the Array for conſanguinity of the one party, 
w a Mork or Citizen, in au Aion by an Abbot, or 
Ma Comminalty, andſo of affinity, 


h 
Pur ſee 26.156. Afſ.pl4.21. that he ought to conclude 


Dyer 37. Pls. 
Com.425. 


19 El:%,Dye 
317. 


1 M. Dyer g1.1t 
muſt be alledged 


that be was C0- 
ſen tempore ar- 


fol.g.Chall.60. 

It ſhall be a good Challenge to the Array, that the Sherift or Bailiff is 
Cofin to the oaintiff, 34 lib.eAſ. P.6.Chall.127. but the Coſinage is not 
materiall if he made the parcell without any intent of favour to the plair- 
tiff, P. 21. Ed. 4.fol. 29. and it was the under ſheriff there,and the favou- 

rableneſſe onely inquired of, 2uere Swliard. the Serjeant held the 
contrary. | 

In Treſpaſſe or Aſfile, where the Defendant ſaid, that the Anceſtor of 
the plaintiff enfeoffed the Mayor and Comminalty, who made a Leaſe 
unto him for life, ſaving the Reverſion, and the panel was quaſhed, be- 

cauſe of the people of the County, 28 /ib. Af.p.18. 
219." The Sheriff was found Cofin to the plaintiff but in another degree 
Vide 3% b.s. 9. then the Defendant ſuppoſed, yet the Array was quaſhed, P. 1 g. H.8.fol.7. 
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I I. Challenge to the Array or poller, becauſe at another time 
they paſſed againſt him in: the ſame point, or in another «- 
Fion. 


Frer waſt found againſt the Hosband and wife, ſhe was received and 
A pleaded no waſt done, and the Sheriff retorned, the ſame panell thar 
was of the former enqueſt, for which he was amerced and a new panel 
made,M.7.Ed. 3. Challenge 7.&c. 

In debt the plaintiff challenged a Juror, becauſe he paſſed againſt him 
in an ation of Debt upon the ſame ſurmme, which Jorgement is reverſed 
by Error, | but becauſe the record, is in the Kings bench, it is nota per- 
emptory challenge without ſ}. ewing the Record, H. 33.1t.6. fel/.1.Chal. 
41. vide this is not a principall challenge without ſhewing the Record, 
but the Juror being examined, confeſſed that he was ſworn upon the ſame 
iſſue before; and ir was tried by the triers, whether he were favourable, 
8 H.5.fol.t1.Chall.179. 

In treſpaſſe for beating his ſervant, the plaintiff challenged a Juror,be- 
cauſe in a treſpaſſe and battery, (and brought by the ſame ſervant) he 
paſſed againſt him, and becauſe he'ſhewed not the Record (as. he ought 
in all ſuch caſes} it was held no principal Challenge, but the fayour was 
tried, P.11. R5.2.Chal.106. but in maintenance it is no Chal). for the De- 
fendant to alledpge, that he paſſed with the plaintiff in the former action, 
becauſe this doth not imply favour, becauſe another point, 35 H.6.fel.63. 
Chall. 45. and Dapby ſaid, that it is not a principall Challenge that the 
Juror paſſed agaifMhim in an iſſue upon the ſame matter, tor no man 
{ball be challenged for his Yoyey aire, 9 Ed.4. fol.16 Chal.55.vide 
this reaſon alledged, 22 15b. Aſ.P.13. 

A man indicted of treſpaſſe comes by proceſfe, and traverſeth the Inr 
dictment, and challengeth a Juror becauſe he was one of the Indictorss 
and held no challenge, but of felony it ſhould be a principall Challenge | 
P.7 Ed.4.fol.4.Chball.55.12 lib. Aſ.P.36. | - 

Bur in conſpiracy the plaintiff challenged a Jurvr becauſe he was one of 
his Indiftors, and held a prircipall Challenge, A4.8 H. 4.{c.2.Chal.7. 
but where certain men were indicted of a conſpiracy, and found guilty at 
the ſuit of the King, and the party fueth a Writ of Conſpiracy, and the 
ſame parcel remains againſt thoſe who were indicted, and held no;cauſe 
of Challenge, yet the indi&tment- upon which the ation conceived,yas: 
tor felony;27 lib. Aſ.P.13.Chal.137. Y 

inan Afiſe of Oyer and Terminer, it was held no Challenge, that im 
the ſame Writ another hath-pleaded, and this Juror hath paſſed.againſt: 
him, and aſſeſſeddamages of which this challenger ſtall be ws f7 he- 


de attainted, 29 /ib. Aſ.P.3.Chal.145. it ſeems good, becauſe he: may ac- 
quit kn, although the othec were found guilty. | 


In 


| 


. 
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: CHAMende..) 
In an Aſliſe of Freſh force, ic was found agaiaſt the Plaintiff who 
brought a Decies tantwm, and the Plaintiff challenged one who was 


ſworn in the former Aſliſe, and it ſeemed a principall challenge ; he was 
alſo called an imbracer in this Aﬀtion, H: 13. H: 4. Challenge 171. 


The Inqueſt paſſerh for the Plaintiff in an Audita guerela, and after. ' 
wards a Venirefaciar ifſucth to | 


the \ſame_panellto tax damages therein, 
there ſhall be no challenge to che Poles,unle(s ic be for ſome thing of a l4- 
ter time, P, 22. Ed.3 :fol.5.{ hallenge 283, - | 
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 1V. Where the artay may be challenged , becauſe mate by the par- 
ty to the Attion in Lis favour, br where at his denomination, 
and what ſhall be ſayd denomination or favour, 


JI Nun Afﬀiſe ofrent out of Land in a 'Franchiſe, the Bailiff returns the 
Z panell, and by the return it appeared, that the Bailiff 'himſelf was 
Plaintiff and yet none challenged the Array, but as tothe poles, and 
ſome being found ſuſpitious, all was quaſhed, and the Sheriffentred the 
Liberty, &c,and the Bailiff was nt removeable, yet it had been better to 
have made rhe pannei}of others , &c. 17; Ea:3:fol.56.Challenge 2: 7 
7ib; Af.P.11, vide21'Eq.q-fol.29. agreeth, where the challenge was no: 
tothe array, which was made by the under- Sheriff coſin to the Plaintif 
in favour of him, bur the favour was enquired of, and one Juror b-ing 
found to be pur in for favour all was quashed, &c. 

But a T ales made by the Sheriff being Plaintiff, igfjas quaſhe withou: 
more adoe,s H:6:fol:13. 

So ſhall be the principall panell as it ſeems, 14 H.' 6. fol: 2, vide habeas 
corps to another, H:8: H.6.fo/:31: but he bimſelf shall not make the pa- 
_ nor ſerve the Yenire fatias, for this is Challenge to the array, g H.6. 

ol:10. 

Hewhich challengeth the array. (becaufe made favourably by the 
Plaintiff, Sherift 6r Obroner, )-1t bchooves him tovhew his name that 
made ir, and at what time, otherwiſe: he shall not take advanrage of it , 
P:34 H.6.challenge 659: | 

Array was challenged, becauſe made at the denomination of the Plain- 
tiffe ſervant, which ſervant ivalſo putin the panell, and tryers choſen, and 
it was hetd; 'that if one juror were-put'in by the denomination of the 
Plaintift, all shall be quashft, H.7. H4.foho; challenge 85. 2.1 £4.4-f% 
29. &c, | LN 

One Panell was returned upontwo ations by a man, and in the one 
Aion it was found made art the denomination of the Plaintiff, and it 
quashe both panells, T/43.Ed 3. challtnge 94. | 

But note, if the Plaintiff comes ro the Sheriff, and prayeth him to make 
* panell of chemoſt able of the Connty, and the Sheriff demands wm 


- 
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( hallenges. 


be will hays, ang be plaintiff nayies rope, , but faith, that the next day 
he ha banans Throle of 50. or 60, of the ng able men, and 
ſo doth,. apd Pray him to return which of them he would, and the She- 
riff or * Bailiff returneth'a panel of them, it ſeems well done &c. P.41 
Ed.z. chall.99. | cx . 

if the Sheriff ſuffers the parties. by conſent 'ro make a pannel, which 
they make &c, thys 15 good Array, alt 1ough made at the denomination 
of the parties, and 4f two. ſtrangers make 4 pannel without fayour of any 
party, and deliver it tothe Sheriff who returns it, this Array ſhall nog 
be challenged 4, 6.8.2, Challenge 102. | 

If it be alledged in an aſbſe, that.the Sheriffs ſon hath married the 
daughter bf S. who hath purchaſed the Land, depending the Aſfiſe, and 
the panel was made at the nomination of $.&s. -and all was found, a 
that the panel was duly mage, and notat the nomination of: 8, where- 
fore all was good, H. 21. E.3.fol.5.chall. 112. 

Upon challenge that” the Sheriff made the page! at the nomination of 
the party, tte Juſtifes.enquired onely whether the Sheriff had done his 
office without inquyry of the party, of of the nomination, H4..22, £4.3. 
fl 12.challenge 118. | | 

An Array was well made by the under Bailiff, and delivered to the head 
Bailiff of the liberty, who put in five Jurors at the nomination of the 
2aintiff, for which the whole was quaſhed, but if the panell had been re- 
turned by ſeverall Bailiffs, and one put in at, nomination, the panell of 
the Other ſhall rot be quaſhed,28 1b,eAſ. P:22; 

An Array was challenged, becauſe made at the denomination of the. 
plaintiff, and not allowed becauſe he ſaid nor, and 1D t00.much favour 
&c. ſo it ſeems thar'it ought to conclude to the favour, 28 lib. eAf.P, 
23, It was otherwiſe faid atthe firſt,21 E4.4. that alchough the anqueſt 
was indifferently made, yet it ſball be quaſhed if at the denomination, but 
there aftewards the Juſtices changed their opinions, that it ſhall got be 
quaſhed without favour alledged, and an intention to help one party,and- 
It was alledged to prove the ſame, that three of the Jurors at another 
time in an Affiſe with others, found for the Plaintiff againft this Reten-- 
cant, and that the Defendant-ſhewed this to the underſheriff, and pray- 
ed him that he would not impannel them &c. and they were ſworn to ſay 
the truth of it, and the Array was affirmed, H.2 1. Ed.4 fel.74: 
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V. Challenge to the Array becauſe made at the deviſe of a mains» 
tainer, or procurer, or of one who took money , or Which pure 


chaſed the Land. 


N Array quaſhed , becauſe made at the deviſe of S. a maintainer, 


12 P.15 Ed.3,chalenge 113. and ſo at another time awarded, 57 
13. £4. 


ving 
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in fayour of the plaintiff, and the Tryers were c 


A by 
| Challenge. 4 
13 E4.3. it wasalledged to be made at the requeſt of T. a maintainer; 
harged to inquire if T, 
were a maintainer, and it was found that he wasnot, and that he inter- 
medled not &c. Trin.1 3 Ed.z.challenge 103. 

An Array challenged, becauſe made by the Bailiff of a Liberty, who 
wasa maintainer of the quarrel! &c. Trn.20 Ed. 3 .challenge 116. So by 
the Sheriff a maintainer, P.17 Ed.3.fol.50.challenge 13,6. 

An Array challenged, becauſe made by the Sheriff who had purchaſed 
parcell of the Land compriſed within the Writ, and it wasa Writ of 
Champerty, and becauſe it was found that the Sheriff had purchaſed it of 
a ſtranger, and not of the party, the Array was quaſhed 44.44 Ed.z fol. 


. 38. challenge 98 


A Juror was challenged, becauſs he and one 7. were bound one to the 
other, ſo that each of them ſhoufd embrace the others quarrell, and that 
T. had money of the plaintiff, and gave it to the Juror &c. and it was a 
good challenge, 34 {i6. Aſ.P.6,challenge 127. 

It is no Challengeto the Array, that one Juror is Coſin, or fayours- 
ble, bur good ro the Array, to ſay, that the Sheriff put one in'to the in- 
tent to be favourable, for in the Challenge of the Array the office of the 
Sheriff is touched onely, not the differency of the polles, 8 H.x.fol.s. 
challenge 178. 7 Ed.3. fol. 56. challenge 2. 21 Ed.4fol.29. 49 Ed.z.fel.1. 
challenge 100. * | 

A Juror was challenged, that he had taken of the party, and had pub- 
liſhed that the Plaintiff had right, and the Tryers found that he had tz 
ken nothing, and inquired not of that which he had publiſhed &c. be- 
cauſe he is ſworn to ſay the truth, otherwiſe if he had procured another 
to ſay ſo with him, 2«ere 1M.g Ed.3.fol.69.challenge 4. So 1t is no Chal. 
lenge that a Juror ſaid, that he would paſſe with the plaintiff, if ir be 
not found that he ſaid this more for favour, then for the truth of rhe mat- 
ter, per curiam, 20 H.6.fol.3g.challenge 37.1.41.but if hefaid, he would 
ou for the one party trne or falſe, this is favour, not” ſo if he faid this, 

cauſe he had knowledge of the truth &c. P. 7 H. 6. fol. 29. cha 

lenge 22. 3 

A Juror was ſworn, alchough he had ſaid before, that he could exctſc 

the Defendant of the diſſeiſin &c. 12 /5b. eAfſ. P.12.chall.g. 


nn, 
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VII. Where Challenge to the Array, or Jury in one principa", 
or for one, ſhall be a Challenge for all the principalls, and a- 
gainſt all, and how nhere the one party hath loſt his C bat- 
k:-nge,and where a Challezge to an Array or parcel challengeth all, 


A Writ by many Precipes, one Tenant in one Precipes , challer, 
geth the panel for affinity and cauſe touching the Demandant, 3"d 
vp 


Challenge. 


upon this found, adjudged that rhe panel ſhall be void againſt them all, 
P.1o.Ed.z.fol.19.Chal.y. * © 

An Abbot brought two aRions of Debt againſt rwo, and ſeverall if- 
ſues and two panels returned, but the ſame Jurors for both, and 
the Array challenged in the one for nomination of the plaintiff, and upon 
this being found it was held that both panels ſhould be be quaſhed, 7,43 


E£4.3.Challenge 94, 
An 7 yore: ainſt many who pleaded not guilty, if one venire fac. iſſu- 
ed returnable tor all , a ee pom. Challenge for one Defendant is.4 | 
challenge for all, +ut the plaintiff ought to ſueſeverall Venire fac. and to 2/9900 
be ayded &c.and in an Aſliſe againſt three awarded by default againſt two, 
they have loſt their Challenge , bur if the third challenge one who is 
drawn, he ſhall be drawn againit them all, and it was ſaid, if at a Gaole- 
delivery the Jury be charged upon two or three, and one challengeth pe- 
remptory, the Clerk will ſever theftelons, becauſe the panel is not made 
between any perſons certain, 9 Ed 4 fol.27.Challenge 56. and it was faid, 
inthe book, that if a Juror be favourable to the one plaintiff, he is fa- 
yourable to them all for their joint title, but he may favour the one De- 
fendant and not the other, and ſo it ſhall ſtand againſt him, 20d 2nere 
9 Ead.q.fol.27.4.Ed.4.fol.t. : 
See in an appeal againſt the principall and acceſſory, who pleaded not 14 #:7-3'« 18 
guilty, and the acceſſory challenged the Array, -and the principall ſaid £4 3 25 B74 


nothing, yet it was quaſhed againſt both, 10 H.4 fol.5.Chall.150. 4 H. - b.6.10, acc, 
4fol.5.( hal.1 57. 


Aſliſe againſt two, the one took upon him to be Tenant of parcel,and 


challenged a Juror, and it was taken for both, although the other would 
have had him ſworn, 30 ib. Aſ.P.41.chall. 148. So of two demandants, 
and the one would have him ſworn, and the other not, for the contrarie- 
ty, 10 H.6.fol.15. chal.3 1s 

But ſee wherein a Deces tantum by three, one challenged a Juror, and 
the other would not, and he was ſworn becauſe the others would have 
him ſworn, H.13.H.4 chal.171.&c. 

Note if the Inqueſt be awarded by the Defendant, if the plaintiff-chal- 
lenge any, he ſhall not .be drawn without inquiry, and this the Juſtices 
may do ex officjo, to the intent that right may be done, although that 
here the Defendant hath loſt his Challenges, 2 H. 4. fol. 14. challenge 76. 
__ 11 A 9. Ed, 4. where the one made default and the other-chal- 

enged. 

Array was duly made by the under Bailiff, and the head Bailiff put in 
ave ] urors favourably,and retorned it, and becauſe the Array was return- 
ed by him, the whole was quaſhed, but where the Array is to be made by 
two Bailiffs, and the one makes his part favourably, the whole ſhall nor 
de quaſhed, 28 /i6, Aſ,P.2 2.challenge 140. 
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V IT 1. Where Challenge to the Arfay or « Juror ſhall not be loſt 
by L aches or Default , and how it ſhall be made , wiſere the 


Plaintiff challengeth , and the Defendant ſaith nothing , 
and after the Plaintiff releaſeth, y 


{ jm Demandant challenged a Juror, and whenthe Inqueſt was looked 
over, and when they came back to the ſame man, the Demandant 
releaſed his Challenge ; and then the Defendant challenged him, and it 
was held to be well done, for when he is to ſhew cauſe of his challenge, 
when the inqueſt is looked over, he comes time enough to challenge, &c, 
AM. 37. H.6. fol. 8. Challenge 48, Tr. 9 Eadw, 4. fol 16, Challenge 55, 
per curiam. 
M.11,7ac.inc, But ſee, Where the Plaintiff challengeth one, and the Defendant chal- 
B.in \ymmons lengeth another, and now the Plaintiff releaſeth his Challenge, and then 
caſe, - wy pag the Defendant would have challeaged , and could not, becauſe he made 
wa juror is it not when the Plaintiff challenged him, Af 8. H. 5.fol: 1 0. Challenge 151, 
&>allengedby one and to this agreeth Firzh.27 H. 8. fol. 2. That the Defendant who ſayd 
party, who" nothing at the firſt, ſhall not challenge him at the peruſall of the pannel! 
bath good eau/e pho was challenged before by the Plaintiff. Englefeild contra, and Ya 
dr prong > «wvaſer ſaid, That where the Plaintiff challengeth one, and the Defen- 
wards beis dant challenpeth all below, if the Plaintiff demands not their names,and 
oballenged by takes his challenge preſently after, he ſhall not do it when the other will 
the other part), releaſe, 14 H.7:fol.5.vide 9 E4d.4. Challenge 55.7 E. 3. Contr. 
whe afeer” A juror oncetryed and found indifferenc, ſhall not be challenged after- 


ary nod ' wards, becauſe he had nothing within the Hundred, 9 Ed.4.fol.16.chal- 


lenge, now be teng' 55 

cannot be chal-= A man ſworn ſhall not be challenged afterwards, if not for ſome later 
"+ po '019e cauſe, 22 Ed.q fol.1.(hallenge 64. and therefore if certificate be taken 
ﬀ ut 411.5 bythe ſame inqueſt, there is no challenge rothem , becauſe che ſame in- 
enſeoff vi,itims Queſt, and 12 H.4.fol.10 challenge 90, 

of challenge, It was ſaid, that the parry may not releaſe his challenge after che tryers 
and bad ad- are ſworn, for if they give not their verdi& it is errour, 21 Ed 4. fol. 70. 
mited'he Pa- Bur it was otherwiſe done when the parties were ſworn, and ready to 


ja. -: rey 7 give their verdi& in afficmance of the array, the party refuſed his cha]- 


wi.37,H, 8, lenge, 27 H.8.fel.26. 
The Plaintiff ſhall not challenge the array becauſe the Sheriff is his co- 
fin, for this he did know before, and might at firft have prayed procels 
to the Coroners, otherwiſe it is, if he be coſin co the Defendant, &c 
T.1I5.H.7 fel. g. 
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IX, What ſhall be done where both parties challewge, and where 
the plaintiff and the Defendant challenge one by Coven, or 
without Coven what ſhall be done. 


F one be challenged by the plaintiff, becauſe he hath nothing within Pide 3b 6 

the Hundred, and by the Defendant for the ſame cauſe, he ſhall be g mole 7 
drawn without more ado per curiaw, 3 H.6.fel.38. See that in the- book H.s.8. C.Lir: 
at large, he was alledged by the one for favour, and by the other becauſe 15 41d diverſe 
he had nothing within the Hundred,ibidem fol. 38.vide 36 H.6 fol. 27.chgl, © *tnges are 


47. agreeth by the way, but there Pri/ot ſaid, that he ſhall not be drawn R—_—_ 


without making Fine for certain roapnge &C. 
In an attaint the Defendant challenged the Decem tales becauſe made in 13 Elix, Dyer | 


favour, and the plaintiff challenged it without cauſe and quaſhed, P. 8 '98. if « F«- 
ror be challen- 


H,4.fol.22.challenge 8. 
nap it is *1 that he who challenged by both parties, is ſuſpe-**  drodke gy 


ed of none, and therefore may be ſworn, 20 {ib,eAſ.P.13z. af terwayds be 
Precipe by two againſt one, the Tenant and one demandant challenge, /worn, though 
another demandant prayes that he may be ſworn, and that the Coven'may = PRE 
be inquired of,and it was holden it ſhal be fox the miſchief, bur if it were in = COP 
an appeal, he ſhall be drawn without inquiry of the coven, 5n favorem Vide n3b 8.2; 
vite,}1o H.6.f.16.challenge 31. 30 Aſſ.13.14 b, 
In a Formedon the Tenant and voucher were at iſſue upon the place, 75-37 5:6.8, 
and they both challenged the Array, the demandant faid that it was by © *7 4 
coven, and it was to be inquired of per Shard, H.zy Ed.3.chal, 156. A 
38 H.6.f.6.challenge 49. | 
Upon a challenge that he had an ation of Treſpaſſe depending againſt. 
him, the other may ſay, that it is by coven, if the ation of Treſpaſſe 
was begun depending this ſuit, or returnable but three or four dayes be- 
fore this Writ, and it ſhall betryed, 44.38 H.6.f.6.ckallenge 49 So where 
the Writ of maintenance bore date before this ſuit againſt the Iuror by 
the plaintiff the Defendant may aver the coven, to the intent there ſhould 
none be ſworn, 24.43 Ed.z.chall. 93.Cokain contra, in Treſpaſſe if broughe 
&c.8 Hen.5 f.11'chall.179. 
A. panel made by Coroners was not quaſhed by Challenge that it was 
the:ſame panel which the under ſheriffe had retorned the other Term, H. 
25 Ea.z f-73.challenge 121, | 


X. Where 
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© Challenge. 


X,, Where the Array ſhall be quaſhed by the miſdemeanor of the 
Sheriff or Officer in a falſe return, or not a Juſſicientretsrn, or 
by returning more or leſſe panels then he ought, 


r F Enire facias in Debt, it was returned Mandavi Ballivo Libertati: de 
Vc who hath madethe panel, and the Habeas corpora returned accor- 
dingly, and at the Diſtringas he returnes, Mandavi Ballivo Libertati ds 
C. & Libertatis Regine, and it was challenged, Belknap, It may be that 
ſome of them who were impanelled in the County ſold their Land there, 
and now have Land in the other Liberty, and if it be ſo the Array is 
g00d, butthis cauſe ought to be certified by the Sheriff, and although not 
certified, yet the Array was awarded good, Tr.18.R5.2.challenge 176. Vide 
45 lib.eAfſſ. P,1. 

In conſpiracy at the Yexire facias, the Sheriff returned; Manduvi bal 
live Liberratis, who anſwered and returned but four perſons, becauſe 
there was no more ſufficient, and the Sheriff himſelf ſupplied the pane!t 
without other authority, alſo he himſelf returned the Oo tales , and ir 
was held good, becauſe the return of the Bayliff is ſufficient, and ſhall 
be intended to be true, and no cauſe to have a Non omittas, ſo the Sheriff 
did well, a ſupply of the panell, and the array good, M1. 2 2 Rich: chal. 
1-77. But vide 8 H.4:f.17. Where the Sheriff returned that the Bayliff had 
ſerved the panel], but not the Oo tales, becauſe there were no more ſuf- 
ficient, and it .was holden that the Sherif now ought to make the whole 
panel and the Oo tales, and becauſe the Bailif made parcell, the whole 
was quaſht, anda Nor omittas awarded, Inqueſt 32. 

Return made by a Sheriff which is now removed is void, if the panel 
were not made before, &c. 43- lib. Aſſ:p:22. 

Note, That if a Baylif make a panel or part of it, and the Sherif return 
it, as made by himſelf, the array ſhall be quaſht, for otherwiſe the party 
fhould loſe his challenge &c. 17 Ed.3.fel.50. chal:13:17 eAſſ.p.11.8 Ed. 
3-f:22.8 Aſp 9. 

Iflve upon counterplea of receit, the Sherif returges the panell with the 
Venire facias - at the ſuit of the Plaintif, and alſo four other Writs with pa- 
nels, by the procurement of the Prayee, andthe array was quaſht for 
ſuſpition, becauſe the Court did not know that the panell was duely 
made, and a new venire facias awarded, and the Sherif amerced for rc- 
turning two panells to one originall ,7.5. Edw. 3.chal.6. 

Array was alſo quaſht , and proceſs to the Coroners who returned a 
panell, and was challenged, becauſe no Hundredors in it, and it was ſurm- 
led that there was none who was not of the fee of the Plaintif and thoſe of 
the Hundred adjoyning, and it was faid that yet it ſhall be quaſkt,for w3 

caule, 


cauſe, not contained ia the return, but the array is good, becauſe it is 
found good cauſe by the tryers, 45 1ib. Aſ.p.1 5 Challenge 123, R.2: 

A Bailiff returned others then thoſe which he made to have the view , 
but the under-Bailiff confeſſed it, and he was compelledto put in thoſe 
which were of the view, but this was done by a Nox omittas to the Sherif, 
and the Bailif not amerced becanſe abſent, 41 1b. Aff. P. 26. challenge 
166, 


XI. Challenge to the Array, breauſe-it was not by the Bayliff 0 
the Liberty, or Ouild , or $ Sheriff where he it Ac] 
or becauſe the Sheriff had made it, wh: re the Bayliff of a Li- 
berty ought, or the Bayliff returns thoſe of the Guild. 


N Aſſife of Nuſans levied in D. to bis Freebold in C. where D-and C 
re ſeyerall Liberties, and the Sheriff birſelf ſerves the Writ all of 
the one, where both have fall return &c. andit wis held noughe, andehe 
Atray quaſht, becauſe not made by both Bailiffs , andthe Jarors ought 
rohave view of both lands, and this by the commandemeat of both bailifs. 
Alſo Herle ſayd, Where the Sheriffenters a Liberty, and makes a panel, 
he ought not to return it as made by him but by the-Bailif, but the liberty 
being ſeiſed into the Kings hands, it ſeems that the Sherif may well make 
the return, for now he doth all as baylif,8 £4. 3.fol 22. chal, 3. 30 lib, 4/ 
P.42. 

The Sherif returns a panell in-E. where the Land is in D. and C.two wa- 
pentekes guildable, and the array quaſhed, becauſe none of D. was retur- 
ned, 28 /ib. Aſ.p. 38.cballenge 141 | 

An Afſiſe in three towns, the Sheriff commands the bayliff of a Liberty 
that hefecve all the panel), where the one town is out of the Liberty, and 
judgement was affirmed in error, 3 H.4.fol 6G. 

The Sheriff returned Mandavi balliveo, of T.who hath returned this 
panel! where S. had alſo a fal liberey within the liberty-of T: to which 
the bayliff of T.ought to ſend it, becauſe the Land is in the liberty of S. 
and becauſe it was not ſo done, nor ſo returned, the array was quaſhe, 
the bailiff was alſo alledged to be favourable, and both found, P.z2, Ed. 
3'challenge 111. 

In @ Afortdanceſter , the array was quaſht, becanſe the bailff retur- 
ned ſome-who were of the Guild, &c..and if parcell of the Land bein a 
Liberty, andparcell in the-Gaild,. they of the Guild ſhall be returned 
dy the Sheriff, but thoſe which, were. impannelled were not taken 
way , 32. lib. Aﬀiſe ÞP. 6; challenge 125. Nucre, why they ſhall 


not: 
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not be-put out, T'rin. 32. Ed. 3. challenge 110, but ſee that where the 
Sheriff returns men of the liberty it is g00d,39 /ib Aſ.P.5.&c. 

Upon an inditment of Rape, becauſe the King 1s , it was holden 
the Sheriff might enter the Liberty to ſervea Writ, and not to ſend it to 
the Bailiff, _ foran ill return of the. Bailiff the Sheriff was amerced, be- 
canſe he made not the panel himſelf, becauſe there ts no liberty againſt the 
King, 38 /ib. Aſ.P.19.chall.129. 

. A Bailiff of a fee ſhewed that he had made a panel, and the Sheriff had 
made another of himſelf, to the deſtruction of his Bailiftwick : this is 
not in the Caſe of the Stacute, becauſe not Bailiff of the Guild. Sharg, 
though he were Bailif of the liberty,the panel ſhal not be quaſhed, bur you 
may bring your ation againſt the Sheriff if you will, 30 /ib. eAf.P.5 
chall.147.Vide agreeing, 1.11 H.q.fel. g. that the execution of a Writ 
done by the Sheriff within a Liberty is good, and the Lord is put to his 
ation againſt him, but that which the Bailiff did out of his Liberty is 
void, and of this ſee 5 Ed.3.f.26.and8 Ed.z.f.3. vide Diviſ.10,P.22 R.2 
the Bailiff made parcell. 

In an afliſe of Common in D. appurtenant to his Freehold in S. the 
Array was challenged, becauſe D. is within the Liberty of E. and the 
Sheriff hath retorned the whole panel of Forrainers, and becauſe it was 
ſurmiſed that both the Towns were in one Wapentake, and the Sheriff 
made his Warrant to the Bailiff, who returned 6. which the Sheriff ſee- 
ing to be ſuſpitious pur them out, and made the whole himſelf, whereby 
the Array was good, and the Afsiſe taken, although it was ſaid that he 
ought to have put inthoſe which were returned by the Bailiff, and ſhould 
be ouſted afterwards by challenge, but the reaſon was becauſe perhaps all 
within the Liberty vvere ſuſpitious, H.11. Ed.3.Verdi# 25. 

The ſon of the plaintiff vvas Stevvard of a Liberty, and the panel 
made by the Baliff there not being removable, and the Array vvas held 
good, 12 Aſſ.P.12.challenge 9. 


ee 
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X 11. Challenge to the Array or polles, becauſe he who matte it is 
Attorney, or of Counſatl, or fre with the party,or being made 
by the Bailiff or under 8 heriff, ſhall be a Challenge, becauſe 
the Sheriff zs of the Councell ec 


I Afliſe the Array was challenged, becauſe made by the Bailiff of K. 
who is in Livery and fee of the Defendant, and not allowed without 
ſhewing that he is of his counſell, as well of a thing zouching his office, 
a$ in other things, , but the judgement was reverſed afterwards, becauſe 
the Challenge was not allowed, 8 #56. A. P.1 2. Challenge,7. 


Of a Challenge chat the Iuror is Bailiff and hath fer, or is ſervant = 
| | c 


( ballenye. 224. 
the party &c.vide Diviſ.16.21 £.4.614H.7. butitis no challenge, that ' 31 29 El14in 
the Turor is keeper of a forreſt, and the plaintiff Maſter of the Game, © 9-7 #- / 4» 
P.16 Ed 4 fol 1Diviſ 2. apacr 3.419 ae: 

Array quaſhed, if the Sheriff hath robes &c. although it was duly made x" + 
by the Bailiff, the Sheriff not knowing &c. for it ſtall be intended favou- ran: 7:19 
rable, 44 15b. Af p.18 Chall.89.44 Ea. 3.f-44. agreeth, where the She- was cha/lenged 
riff was Coſin, and the Bailiff made the return, 32 /ib.+Af.P.7. chal; 94 be was 
149. So where the under Bailiff makes it duly, and after the head Bailiff rt a 
puts in five by procurement, the whole was quaſhed, although he retur- Zury was bis 
ned the others as they were duly put in by the under Bailiff, becauſe it is Leuten:at and 
favourable, 28 lib. Aſſ p.22. chal. 140. and upon Challenge, becauſe the "*!den no cauſe 
Sheriff hath robes, where it was ſhewed that the Bailiff of the Libercy 7 «Uenge, 
made the panel duly, yet it was onely inquired, whether the Sheriff had —_- _ 
robes &c. 4-22 Ed.3.f.12.challenge 117. one of the Fu- 

Vide Divi/.2.A.12. Aſliſe challenged becauſe the ſon of the plaintiff, rors was M- 
Steward or Bailiff made it, yer good, and it ſeems ſo, becauſe the Steward 7 9{ the Game 
(id not retorn the panel, bur the Bailiff &c. - =_ _ , 
The Array ſhall not be challenged, becauſe the under Sherif hath robes _ of his 
of the plaintif, it the Sherif make another Deputy who retorns it, 26 Park. 
lib.eAf.p.56.chal.136. So if a Bailiff of the fee made it, and nor the un- 
der Sherif, nor- the Sherif, M.1 2 Ed. z.chal.11 4.12. Af.p.36.burt it ſhall 
be a good challenge that the under Sheriff being partiall or not, the one 
made it,” although that the Sherif be indifterent, Af:24.E4. 3.fol.37. chal. 
120.Div4/.13.B. 

Dean, and Chapter made a Leaſe to a Chanon of a Poo), and in Nu- 
lance againſt him, the Bailiff of the Dean and Chapter made the panel, 
and it was faid, that he ſhall not be challenged, although the Dean and 
Chapter themſelves were parties without aſsigning detault in the Bailiff, 1 
P. £d.3.fol.13 

The plaintiff being Sheriff of the fee, and R. his under Sheriff,and had 
lis robes and of his fee, for which the Afsiſe was quaſhed, although the 
under Sherif was ſworn, and amerced as Sherif, and it was affirmed in 
error, 9 1ib. A(.P.8.challenge 8. 

Array challenged becauſe favourably made by S. under Sheriff it vyas 
alledged that he vvas not under Sherif at the time &c. yet it vvas inquired 
vvhether favourably made, P.22 £4.4.challenge G1. 

It yvas held no principal Challenge in an attaint, that the under She- 
rif vvho made the Array vvas attorney for the plaigtif, in the firſt ation, 
becauſe his authority ended in the judgement, ſo to fay that heis of his 
Councel novy, for it cannot be intended that he vvill be corrupt vvithout 
alledging of it, 7 H.7.fel. 10.cballenge 66, a 

A Iuror vvell challenged, becauſe being of Councel vvith the plaintif,, 

3 H.6.f01.24.chal.16. and a Iuror challenged, becauſe the plaintif is of 


us Councel, and hath an annuall fee, good, 2 H.4.fol.13.cballenge 75. 
X I IL Challenge 


Challenge. 


XIII. Challenge tothe Array,or to the polles, becauſe theplain. 
tiff hath Aftion &c. or becanſe he hath afion againſt the 


party. 


T: isno challerige to the Array, that the Sheriff who made it hath an 
ation of Debt ccpentling againſt the party, if he alledge not other 
malice, but it ſeems good it that the Defendant hath an ation of Rebe 
againſt theSheriff or Coroner who made it, and it was tryed by Tryers 
without ſhewing the Record, and ſo is the uſe, Hank, e contre 31.11 
H. 4.Chall. 86, but it is a good Challenge that the Sheriff hath an ation 
of Battery againſt the Defendant, 11 H.4. and it ſeems good cauſe of 
Challenge, that the party .hath an action of Treſpaſle againſt the Ju- 
ror, if it benot by coven,z$ H.6.fo/.6.chal.49. So if he have an ation 
of Maintenance depending againſt the Juror ; So. if the Iuror hath Trel- 
paſſe or appeal againſt the party, 21 Ed. 4.f.14-per Starkey, and it ſeems 
he ought roſhew the Record, or if it be in the ſame Court to ſhew the 
time and Term, 43 Ed. 3.chal.g3. but Stamford ſaith, that this uſeth to 
bexryed by Tryers, 11 H.4.f0l.26. challenge 87. 

anattaint, the Defendant challenged one of the Jury, becauſe he 
and one of the ey were at debate, and the Challenge tryed, and 


found it was no cayle, H.32.E4.3.chal.1log. 

The under Sheriff of 445ddleſex made an Array by the command of the 
Sheriff of Loxdon , and the Sheriff returned, it ſhall be a good chal- 
lenge, that the under Sheriff and Tenant are at debate, becauſe the un- 
der Sheriff killed his ſervant, 4.24 Ed.3.f.37-( h4l.1:0. 

A Iuror challenged in an Afſiſe, becauſe he indicted him of Felony, 
I2 lib. eAſſ.p 36. chall.11. ſo becauſe he had indited him of the ſame 
Treſpaſſe whereof the action is brought, M.10.H.7.fol 11. 

The Defendant challengeda Iuror, for that he himſelf ſued him at the 
Courrt of Reme upon a debate betwixt &c.Therp,this lieth not in his mouth 
becauſe his own ſuit , but the Court may inquire if the Iuror hath 
done him any Treſpaſle, 21.38 Ed. 3 fel. 25.chal.92. 


— 


XIV. Wh Cha'lence ſhall be to the Array, and not to the Ju 
,. ror, and what to the Jurors and to the Array. 


FAHallenze,that a man is put in to the panel at the denomination of the 

party, 115 to the Array. onely, and therefore if he have accepred the 

Array.for good, he ſhall not challenge any Iuror for this cauſe, H.q49 E4: 
3.fel.1.chal.1co.21 Ed.q f,29. IO 


Itſhall be no challenge to*the Array, 'but to the polles, that Tenant 
4 wet | or 


Challenge. 225 


or Coſin of the plaintiFfis put in the panell, Hg H.6:f4l.65.24.14.H.7 
fol.l, 


Vide all the Divi/ before for this matter. 
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XV. Whee Challenge may be for affinity to the pariy or to bis 
kinſman , or alley of the parly, and haw it may be pleaded, 
and ſor Goſſiphood, 


Juror was challenged, becauſe be is Goſlip to the party, and the 
A party to him, and it was found that it was no cauſe, 10 H.6 fol. 24. 
Challenge 40. But the Juſtices would not enquire whether the Juror were 
Godfather to the Plaintiff, and fo it ſeems no challenge,7.7.H.6,fol. 40 
Challenge 23. and ſo agreeth 40 1ib.,eA(]. p.20. challenge 13.1. But it was 
holden otherwiſe, 44.2.H.4.fol.15. (' _— 77+ becauſe ce, be a God- 
father is affinity, but alchongh Goſſip, Coſin or Tenant, it ſhall not 
be material}, nor traverſable, although that he ſhewit, P. 7. Ea.4, fol.5 | 
It is a good challenge that the Juror bath raken the child of the Plaintiff, 
Ad ſacram fontem,, and a principall challenge for the affinity, p. 19 H, 6. 
fil.66, challenge 34. 4 Ed. 4.fol.11. challenge 51 

And upon a challenge, that the Sheriff who made the panell was at the 
baptiſme of the ſon of the Plaintiff, he needs not to aver the life of the 
ſonn, but it was where the challenge was, becauſe the plaintiff bath mar» + 
riedthe coſin of the Sheriff, 10 H.7.f0l.7, contra, CM. 20 H.6.fol.42. and 
that it is all one; but of the alliznce, it ſeems that he ouphrt to aver the 
life of tte coſin or daughter, 24.10. H.4 fol. 4. but the challenge is good 
, if ſhee had iſſuethough ſhee be now dead, p.22 E4.4.fel.2. and it ſhall 
e de a'ledged, 29116. Aſ\ pla 3. but this was ſurmiſed of the other party, 14 

H.7'fe/.2, butit was ſayd it was no challenge that the Sheriff hath marri- 
e ed the cofin of the party, 12 {ib.aſſ.p:36. challenge 114. 26 lib. Afſ.p.21, 
h Contra, 22 Ed.q.fol.2. where his iſſue to the party mighbt inherir, 
h Note that ir is no principall challenge, that the ſon of the Juror hath 
married the Daughter of the Party, &c. but that the Juror hath married 
the daughter of the party,or e contr4 is principall challenge without more 
a do,z Edq,fol,12, challenge 50. 21 Ed4-fol.75. 

One of the grand Jury in an attaint, and one of the petty Jury, - bad 
married two ſiſters, and he faid further, that he was procured, yet he 
ſhal! be ſworn; ifthe procurement be not found, 43 Fd, 3. challenge 93» 
and that the Juror had married the ſiſter of the wife of one of the petty 
he Jury, is no principallthallenge, 43, /ib. Af. p 25. Challenge 103, 


he In an att2int, ſorne were challenged, becauſe their wives who had co» 
a, ſins in the houſe of the Prior, the Plaintiff, 34 ib. Aſp. 6. challenge 

127, | 
int The ray was quaſht in an attaine, becauſe the Brother of the Defen= 


G qg danty 


Cballence. 


dants wife had married the Daughter of the Sheriff , but it was held no 
principall challenge, per Batler , and Conſtable, 25 H.7. fol.g. challenge 
173. but he ought toalledge the life of che brother and the daughter of 
the ſheriff. 

Itis a good challenge to the Array , that the ſheriff hath married my 
great Aunts Daughter, if they had iſſue alive, 22 E4. 4. fo/.2 wt ſupra B, 
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XV I. Challengeto a Juror, who is within the Diſtreſſe of the 
party, 'or becauſe the party is within the Diſtreſſe of the Ju- 
ror, or where , becauſe within the Diſtreſſe of the Sheriff , 
and where otherwiſe, 


TH array was challenged, becauſe the plaintiff hath married the niece 
of C. and be who made it is Tenant to C. and the array made by the 
Conncel!l of C. and not allowed without alledging a ſpeciall procurement, 
becauſe C. is a ſtranger, 2 1:6. Af. p.3. challenge 10.15 Ed.q.fol.18.4- 
oreeth , but in Treſpaſs, the Defendant ſayd, that the Freehold belongs 
to C, and that by his commandement &c. this ſeems by many a principal! 
challenge to ſay, that the Juror is within the diftreſſe of.C. and ifhe hath 
ayd, it was clear, as apon iſſue by Tenant by receit, it is a good challenge 

+ thatthe Juror is within the diftrefle of the tenant for life, 10 £4, 4. fol 12. 
challenge 58. But it ſeems to be no challenge untill the Maſter joyne, for 
upon ſuggeſtion that the ſheriff is within the diftreſſe of che Maſter , he 
ſhall not have proceſſe to the Coroners before that he joyne, 2nere asif 
he challenge. thatthe Juror is within the diftreſſe of the Feoftor of the 
plaintiff, 9 H.7.fo/.23. contre per curiam, 15 Ed.q.fol.18. 

- Inaccount, aJuror was challenged becauſe Tenant to the Defendant, 
and it was found upon examination that he was enfeoffed to anothers uſe 
of Lands holden of the Defendant, and that he had done fealty, wherc- 
upon he was drawn; which he ſhould not have been, if he bad not done 
fealty, Per Martin, P.z.H.6.Challenge 19. | 

In 8 2nare impedit againft ewo, the one made default, the other at i- 
fue with che Plaintiff, challenged a Jucor, becauſe Tenant to his comps- 
nion, and held no principall challenge without concluding to favour, 
becanſe the Action is alſo againſt his Companion, P. 3. H. 6, Challenge 
17. 

A Juror was challenged becauſe within the diſtreſſe of the Plaintiff,and 

fome found free Tenants, and ſome within the Diſtreſſe, as Tenants 3! 

Will, and was drawn, 36 H.6.challenge 46. 

Bat in account upoa ſuch a Challenge , found that the Defendant 
leaſed Land to the Juror forthe term of anothers life , and that - 


( hallenge. 
for whoſe life 8c. was dead &c. but the Corn of the Iuror was yet 
orowing , 'and becauſe there were many Jurors, he was command- 
ed to go fromthe Bar for a time, 4 H.6. fol.25. Chal.20. vide Execation 
Dzvi/. 2. but where the Plaintiff hath a Leaſe of the Ward of Land du- 
ring nonage &c. rendring Rent to the Turor, who hath granted over his 
eſtate, he was drawn the term continuing, becauſe the plaintift may have 
anaRion of Debt againſt him, per Kniver, 44 Ed. 3.fol.5.(hal.g7. 

It is a good Challenge, that the Iuror is within the Diſtrefle of the 
plaintiff or Defendant, or within his Leet or Hundred, and if he hath 
Freehold in his own Right, or-in right of his wife, or by Cef«y que »/e, 

Or if he hold by Feoffment to the uſe of the Plaintiff, its holden a prin- 
cipall Challenge per criam, and if one be enfeoffed to the uſe of a luror 
of Land holden of the plaintiff, it is a principal Challenge by Babingtoy, 
H.g H.6.fo/. chal. 27. agreeth of the Leet , and Hundred, becauſe 
within his diſtreſſe, 24.38. Ed. 3.fel.25.chal.g2. 
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And upon a Challenge, becauſe within the diſtreſſe &c. the Iuror con- | 


feſſed that he holds of one F. as of his Mannor, who holds the Mannor 
over of the Plaintift, and becauſe the plaintiff might there diſtrain, this 
was held a principall Challenge, P.22.E4.4.chall.61.4.38.E4.3.fol.25. 
challenge 92. 

Itis a good challenge in an attaint, that the Juror is ſeryant, or with» 
in the diſtreſſe of. one of the petir Jury, either to the Plaintiff or Defen- 
dant, becauſe under his correction, but 2xere of the Challenge, that 
one of the petit Jury is Bailiff of the Mannor of one of the Grand Ju- 
rors, but it is a principall Challenge in an attaint, that one of the petit 
twelve is tenant, and within the Diſtreſſe of one of the Grand Jury, be- 
cauſe the Land ſhall be deſtroyed, but it is no chalſenge that the plaintiff 
is within the Diſtreſſe of the Grand Juror, «t dicitur CM. 22. Ed.q fol.1. 
Chal, 64. and it was holden a principall challenge if the Grand Juror 
hold of one of the petit Jurors, and that the plaintiff is Bailiff, and hath 
tee, or ſervant to the Juror is no challenge , bnt it ſhall be a good 
Challenge ; e contra per Read, Fineux and Keble', M. 14H. 7. fol. 2.50 
no Challenge, that the Defendant is within the Diſtreſſe of the Juror, 
ibidem, but vide concefſ. that is no principall challenge, that one of the 
petit Jury was within the Diſtreſſe of one of the Grand Jury, M.21 H.7. 
fol.37.48. which it is, if one of the Grand Iurors holdeth of one of the 
petit twelve, ib5dems. 

Tenant by receipt voucheth, and are at iſſue upon the Counterplea,and 
a Inror challenged, becauſe within Diſtreſſe of the Vouchee, & non al- 
locatur, but if he had been within the Diſtreſſe of terr-tenant, this is a 
queſtion, Af. 7 H.4.fol.1. Challenge $4. 

But where Tenant by receipt joyns the iſſue, it ſhall be a good Chal- 
Ws that the ſuror is within the Diſtreſſe of the Tenant for life,t 0 £4, 

J0L12. . 

It is no Challenge, that the plaintiff is within the Diſtreſſe of the She- 

G £g 2 riff, 


( hallenge.. 
riff, without ſhewing favour, bur it ſhall be good; e contra, 27 lib. A, Þ, 


28. Chal.138. It is a good challenge to the Array, that the Sheriff is Te. 
nant to the Defendant, but nor if he hath ſold the Land before &c.T, 1 ir: 


H.7.fel.g.T.20.H.6.fol.42. 
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."X V I. Chalenge for the Hundred , aud where and when he 
may challenge, and where Hundreds or Ripes or Wapentakes, 


Note Concer- Ne challenged by both parties, becauſe he had nothing within the 
wing Challenges Hundred, he was drawen, 3 H.6.fol.38.(hallenge 18. and upon ſuch 
for Hundred Challenge, tryers ſhall not try if he dwell within the Hundred, nor of 
—_ what value his Land there is, but onely whether he hath any thing with- 
6 ep {MM #in the Hundred, 9 H. 6.fo!. 66. Chall. 26. But it was ſaid, if he dwells 
reall or perſq- Within the Hundred, that he ſhall be ſworn, whether he hath not any 
zall, iftwo thing within the Hundred, and if he hath, he ſhall alſo be ſworn, al- 
nag 5 though hedwelleth not there, 21 E4,4.fol.8g. 

a Sx 

A. open to panel frceboldeys in the bundred or dwelt here. +, Tf there be ſeverall hundreds within « 
Leet, if they come out of any of the hundreds, it is ſwfficieut. 4, If one of the payties be Loyd of the 
bundred, if the JF) be de corpore Comiratus 3t 25 ſufficient, if a bundred ſell bis Laud, it is xo cave 
of Challenge, jor his Notice is the point materiall. 5. He whe is callenged ſorbuntred mul. (bew 


is what bunared. 


See the Statute, eAnno 35 H.8.cap.6. willeth that fix Hundredors be 
returned in every panel. 

He ſeems to be a good Hundredor, who hath any thing within a Rap?, 
which hath divers Hundreds, and all there ſworn together twice a 
year, although he hath nothing in the ſame Hundred &c. not , if he 
do not ſuic at the Rape, but at another Leet, 10 He».6. fol. 5.Ch4/eng- 8. 
Bur although that the Rape be a Liberty, and they all wichin it, yerif 
they be ſworn at two ſeverall Leets, and not at one &c, the Challenge 
ſhall be good. 1.1 1.H.4.fol.3. Challenge 86. 

After that four are ſworn which are within the Hundred, it is no chal- 
lenge that another hath not &«. per Curi-m, 19 H.6.fol.g Challenge 32. 
and upon this Challenge the tryers (aid, that there were five of the Hun- 
dred, and thereupon he was ſworn, 44. 2.H. 4. fel.5. Challenge 74.and 
four Hundreders were enow, as well in an atraint, as in an other action, 
7 H.4.fol.47.Challenge 82. and it ſnfficeth to have two of one County, 
and two of another where the iſſue is in two Counties, per Curiam,11. 
H.4.fol.63.Chall.g8. 

In an Annuity, ſeifin alledged in one Hundred , and the Church in 3- 
nother &c. and the third Iuror challenged, becauſe he had nothing in the 
Hundred where the Church was, nou alccatar, if be had where the m_ 
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&c.P.20.H.6,fol.23.Challenge 35. andit ſufficeth to have two Hundred- 
ors where the Church, and two where the ſeilin was alledged” and 20H. 
6. fol.25. 

"rp agccd anſyer againſt this Challenge, that he was ſworn before, 
the other ſaith,that he bad fold his Land, yet it ſeemed afterwards that he 
{} all be ſworn, for this Challenge is onely for want of notice, and it ſtay» 
ed becauſe after the ſale /per cariam, but it ſeems that he might ſay, that 
the Land is deveſted by courſe of Law, 2ere the reaſon, it ſeems all one, 
21 H.6.fdl.69.chal/enge 68. ard in attaint, he which had Land at the time 
of the panel made and ſold it after, was ſworn, M. 14 H.7. fel.2. Other- 
wiſeitis of him who is challenged, becauſe he hath not ſufficient free- 
told generally,12 H.7.f{.4.Div1/.8. 

An inqueſt comes ready to paſſe againſt 7. who hath aid of the King, 
ind they all were ſeverally challenged, becauſe they had nothing within 
the Hundred, and found two onely of the Hundred not mares = 9 ha 
ot the one came nor, and becauſe they were of the next Hur:dred, and 
the moſt able Knights of the County, and there were no more Knights 
within the Hundred, and the King a party, the Array was not quaſhed, 
but an «&o rales of the Hundred granted; 2xere it the King were not 
party, Trin.25 Ed, 3.f61.25. Chal.122. 

An Array made by the Coroners was challenged becauſe there was 
rone of the Hundred, and the Juſtices faid, if there be none ſufficient 
there, nor out of the fee of the party, and for that reaſon they return 
the Jury of the next Hundred, this ought to appear by the return of the: 
Sheriff or Coroners,. yet it being found by the Tryers, that there were 
none ſi ficient there, the Array was affirmed, 45 lib. eAſſ. P.1. (hal. 
123. ide Divi/ 24. 

An Aſfiſe in two Towns, in two ſeverall Wapentakes, and no Juror of 
le one Wapentake putin, whereby the Array was quaſhed, although 
both gu:ldable,28 1:b eAſ. P.38.challenge 141. | 

An Array challenged, and fix Tryers choſen by aſſent, and it was con- 
{cſt by both, chat there none of the Hundred bur onely the fix Tryers, and 
they ſhall not be challenged before that two be ſworn of the prircipall 
parell, ard afterwards by conſent the inqueſt remained for want of Hur- 
dredors, ard alter this by the Court, the party had Challenge to the 
polles. (epley, the entry is, qucd quidam venernnt & quidam nin, & 
ecmparentes non habent within the Hundred, nor there dwelled without 
raming them, ſo it ſeems he challenged them not again, Qwere of this ob» 
(cure reaſon, T.22 E4.4.challenge 62. 

A Juror orce tried indifferent ſhall rot be challenged afterwards, be- 
cauſe he hath not within the Hundred, Tr.9 E4.4+f,16. chal.55.27 H.S. 


- 


fel.31 


- 


Where the Countrey is to come of the body of the County, tis no 
Challenge to the Juror that he bath nothing within the Hundred, for no 


Place is limited frem whence the Countreydball come, 8 H.6.fel-34- if 
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Challenge. 
If a Juror hath nothing wichin the Hundred , but within a Leet 
ro which the Hundred comes together, it is ſufficient , 19 Ed. 4, 


fol.5. 
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X V II. Challenge for inſufſicieccy, and what ſhall be ſaidto 
be inſufficient, end where Celtuy que ule. 


It a Replevin where the Avowry is for Rent, it ſhall be good Cy 
that the Juror cannot expend 40.s. but" not if he avow for dama 

fant, but Firzh, thinks it all one, 4 H.6.fe/.21. and holden a good Chal- 
lenge where one avoweth for damage feaſant, 7 H.6.fol.25.Chal.22. and 
10 H.7.fol.14. but contrary 16 H,7.fol.1 4. 

Alſo this is a good Challenge, when the iſſue is upon the miſnomer of a 
Town, 10 H.6.fol.8.Chal.30, and where the iſſue 1s hors de ſon fee, 9 H. 
7.fol. I.&c. 

But in a detinue of an Obligation of 4o s. and declares to the damape of 
40s. it is ſtufficient if the Juror have 20s. or a Mark,for this is not to re- 
cover the ſumme but the writing, 10H 6+fol. 7.{hal 29. 

In an Action reall to the damage of 20 Marks, "the Juror ought to have 
40s. Land, M.1o H:6.fol 8. . 

In debt or treſpaſſe if the debt or damage amountnot to 40s. it ſuf- 
ficeth that the Juror have one Mark of Land, M. tg,H.6.fol.g.Ehal.32. 
ann 2 H.5.cap.3. but if the debt be but 201. and he declare for 20 1.dam- 
ages, the Juror ought to have 40s. Land byſthe Statute,P.g H.5. fol.5. 
Chall.71. So in treſpaſſe upon the Statute to the damage of 40 Mark, H. 
10H.7.fel.14. 

In an attaint the Juror ought to have 201, a year Land, if it benot in 
Burroughs or Cities by the Statute, a»»o 1 5 H.6.cap, and it is inten. 
ded as well of Cities which are Counties in themſelves, as of others, 4,12. 
E4.4.fol. 13.chal.y 9g. and ſee where a Juror hath 201. land, but had not 
ſued his Livery of the King, yet adjudged ſufficient, 4.20 H.7. fol.3. 

A Iuror being examined, ſaid, that he could ſpend but 5 s. but the try- 
= faid that he was ſufficient, whereupon he was ſworn, Af 3 H.4- fol. 4 
chal.78. 

A Juror was challenged becauſe he had not ſufficient, and it was found 
that T. was ſeiſed for life, the reverſion to the wife of the Juror, and T. 
leaſed his eſtate to the husband and his wife for Rent with condition to 
reenter, and held a | Challence &c.7 H.4. fol.1. 

A Furor challenged becauſe he had ſold his Land after that he was impa- 
nell'd,ſo that he had not now.YVavaſor,yet the land ſhall be bound to iſſues, 
becauſe alienarion is his own at, but if he hath Land in right of his wite, 
or for the life of another, and-the wife or Ceſ#y que vie die after the 
impanelment, he ſhall not be fyorn, becauſe it is the a& of God, _— 
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Challenge. 


Land is not liable to ifſues. Davers and 3/00d, he ſhall not be charged to 
attaint in the Land, and this; Challenge is given, becauſe men who have 
Land, will the more often ſay the truth for their ſafeguard, but grant 
them chat the iſſues may be levied on the alience. &c. but ſithence it appea- 
red that he had not aliened, but bargained his Land, therefore he was 
ſworn, deo quere 21.12 H.7. fol. 4. 

A Juror ſhall not be charged for Land which is ancient demeſne, but 
for his Charter Land which he hath for life in his own right, or in the 
right of his wife &c. within the County, 24.9 H.7 fol.1. 

Alſo enquiry ſhall be whether any be ſciſed to his uſe whereof he takes 
the profit, H.g.H.6. challenge 27. 

Where the damages were 40 Marks, the Roll was raſed and made 39 
Marks, yet the Challenge good that the Iuror had not 40s. Land, 34.18 
Ed.4.fol-13. 

There ſhall not be a Challenge to a Turor in Loder: that he bath no- 
thing in the Ward by the Statute de anno 7 H.7.cap. 4. 

In an accompt of the receipt of 1001, tothe damage of 1001. it is 
no Challenge that he hath not 40s, Land &+. 10H. 6 fol.1g. 
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XIX, Challenge , where the King is party to the a@ion. 


[* a Dnare impedit by the King againſt two, the one challenged a Ju- 
ror, becauſe he was of the Livery of the King, Ny» «l/ocat#r, becauſe 
hee {concludes not to favour, P. 3. H. 6. challenge 17. But ſee upon 
traverſe of an office, holden no challenge to the array, that the Sheriff 
favours the King more then the party, for ſo he ought to do, but ſome 
ſaidthat it is a good challenge, that the Sheriff was a waiter at the Kings 
Coronation,or other ſuch manuall ſervant, 44.22 Ed 4.challenge 6 3.viae 
accordingly of the ſpeciall matter, 4 H.7.f0l.8.challenge 65. and that he 
was but a ſeryant, and favourable, is no Challenge tothe Array, 4: H. 
v 7,fol.3+ 

And againſt the King, 2 man may not challenge generally, but ſpecially 
as that the Sheriff is his adverſary,and ſuch are granted,4 H.7.f0/8. But in 
the book, one did challenge a Juror againſt the King,and ſhewed no cauſe 
untill the pannell was all over peruſed, as inthe caſe of a common per- 
fon, 24.6,Rich.2.chalenge105. Bur fee, 38 1ib. Al. p.22. challenge 126. 
he was put to ſhew cauſe in certain, becaule the King was a party. 

It ſhall be a good challenge for the King in an information, that the 
array is favourable ; without ſhewing any ſpeciall matter, 4 H. 7.fel 8. 
challenge 65 .and ſee there , that after the array affirmed, the King chal- 
lenged for another cauſe, &c. 

Upon an iadi&meng of champerty, the King did challenge the array, 
decauſe the Sheriff had purchaſed parcell of che land of a WIRE NSerG 
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Challenge. 
upon the array was quaſht, 44 £4. fol.38. challenge 98. 

In an Aſiſe of a Bailiwick, by an Abdor, the Diſt nga traverſed, be- 
cauſe the Office is amortized. Shard, this inqueſt is at che charge of the 
parties, and is not 2Luale jwr, and the Krng is noc party, allo the Office 
is not amortized, 7#.16 Ed.3. challenge 107. But if it be found for the 
Abbot in right again T, and x Writ awarded eo inquire of che colluſion, 
the King ſhall nor challengs, b:cauſe che Jarors are Tenants co T, tor 
his right is now in queſtion , Hil, 34. Ed. 3. challenge 175. 

The array was quaſht, between the King and others, becauſe the Ju- 
rors were not ſufficient, although it was ſayd, that where the Kiog is par- 
ty ao challenge ſhall be to the array, forche party, and the array quaſh; 
by the examination of the Juſtices, 38 /;5. A/i/e p. 19 challenge 129, 

If a man outlawed for felony, ſaith, chat he was fa ſick at the time that 
he could not, &c. and the King hath che reverſion, the party ſhall have 
his challenges, The ſame Law is, if a man who abjures, ſaich chat he wa: 
taken out of the way, &c. HM.q4 Hg .challerge 153. M11.R.2, chal, 
Tenge 166. 

A Commiſſion to enquire of Nuſansin Thames: to the Nuſans of the 
City of London, there was no challenge to the array that it was made by 
the ſheriff of Londen, becauſe the King is a party, and it is bis ſuit, T.19. 
Ea.z. Bar. 279+ | 

In an Aſiſe by an Abbot, the King challenged not , becauſe the Bail'f 
of Dean made the ry, becauſe he is not party to this Action, although 

| heclaims Mortmain, T.16. Ed.3.challexge 107: 

Againſt the King, the party ſhewed that the ſheriff is his coſin , and 
prayes proceſs tothe Coroners, yet although the Kings Serjeants did not 
confeſs it, whereby proceſs was awarded to the ſheriff, the King ſhall not 
— afterwards for that cauſe, but well for another, H.4 H. 7.4, 
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X X., Challenge after Chail:nge tryed or a4jud;ed4 Nul. ard R 
Challenge to the array after it wis affirmed , or after Cb4/- 
lenge to the Polles, and where, and whcn one ſhall challeng; 
perempiory. | 


N # Repl-vin, one tryed ſufficient for his free-hold, was challenged at- 
eerwards for favour, 7 H 6. fol. 25. challenge 22, but challenged for ia 
your and fou 1d indFerenr, he my not be challeeged afterwards, de- 
cauſe he hath nothig in the Hund-ev, 9 £4 4 fol: 16.challenge 55 _ 
But in a 74s #trum , one was cha lenged who h:d not the view a'ter 
the Writ, Belk np this is nv challenge becauſe he had ſeen the land, 8nd 
did k19w it before; whereb' he was outte4, and challenged again, becaul: 
;&olio, aad chac was tried, 4.6;K, 2.challenge 102, A Jurce 
g 


Challenge. 

_'AJoror was challenged, becauſe the Defendant confeſſed that he was 
joint-cenant with them, in whoſe right he is juſtified, and it was beld os 
challenge, without concluding to favour, wherefore be ſayd ſo, and like- 
wile that he is not ſufficient, and becauſe the Juror is not party, nor any 
freehold is to be recovered, it is no principall challenge, Zxere, for in the 

book at large be was drawn, p.7 H.6,fel,47. challenge 24. op 

_ Thac « Bailif bach no robes, is no challenge, but good if he ſaith further 

that he is of his counſell, and hee was received to ſay ſo, 8 lib. Aſiſe.p.23. 
challenge 7. | : n Y 

A ores was challenged and found indifferent, he was called for and 
Jppcared not, whereupon both parties challenged him to have him drawn, 
and he was not, becauſe be had madeccontempt, but was fined for notap- 
pearing, 36 H.6.fol,27 challenge 17- | | ry 

Vide Djvi/. 8. Where the one releaſeth his challenge, and then the other 
makes challenge, and it was there ſaid, if a man be arcaigned upon iadi&- 
ment of ſelony, and challenge all the Jurors by reaſon, when the panell 
is read through he might challenge all percmptory and relinquiſh the 
cauſe, CAL 37 H.6.f0/.8 Challenge 48. Bur ſee in an appeal where hee 
challenged one becauſe he was procured, and it was found he was not, 
he may not challenge that Juror peremptory, but might at the beginning 
H.1to H.4.fol. 9. Challenge 180. Vide infra; (. 9.H.5. Tr.14. H.7. 

_ A man being arraigned, challenged thirty fix peremptory, and was 
hanged, H.3 H.7.fol.2. Coron.56. yet 3 H 7.fol.1 2, challenge 51. it was 
held ſo, _ in the time of E4.4. that be which challenged thirty ſix, ſhould 
be put to his pennance, &c. 

In an appeal, it was holden, that he who is ſworn before upon the 
ſame panel,. which remains for default of Jurors, ſhall nog be chajlenged 
peremptory aftetwards, nor without new cauſe, &c:9 H. 5. fol. 7. chat 
lenge 72: But the contrary was bolden by Fizesx, becauſe peremptory 
challenge implyes cauſe, unleſs the other challenge were at the ſame day 
that the pecemptory was, &c. 14 H.7:feb.19. EE oc iad 

In an appeal againſt many, a peremptory challenge by one, was a[low:- 
ed for the qthers, and then the Plaintiff challenged the array, and where 
he had but one Yexirefacias before, he now prayed to have ſeveral Yeus- 
yo facias, T.g Ed-40727 challenge 56. *_.. ons A 

rray remains for default of Hundredots by conſent, where none were 

of the Hundred bur the Tryers, and the Court though. afterwards the 
parties ſhoy}d have. their challenge to. che polles, "Bur Copley: held the 
as affirmed npon ſuch-matter, becauſe the entry doth. not namethe 
urors, when they remain, vide libyxw, allo there were ſixtryers, where 
there need to be, but two, So four Rundredors beſides them, wherefore it 
ſhould be error to ſuffer the Array to remain, per Chek,; But Zrian ſaid. 


is well vrebe_names of theJy enzre hacks Arey | 
quaſh ae. and the Array oath we) Lhe Nis for ſach 
ciuſe, 0.21 Ede fulps. 40d Trig 23 Fae chllentt BB. 
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One ers 1 poles without ſhewing canſe, and zfterwards thallen- 
whole + 


ped the Array, brcauſe made by a maintamer of the part of the 
Phaintiff, and becauſe the firft challenge was not by , be was allowed 
to have this thalkenpe'of rhe array, atter that to rhe polles, and uv 
this tryedagainſt him, hedid challenge one of the polles becauſe he had 
taken mony, Tr: 13 Ed:3:thallenge 108: 

- Batinatcainr, the —_ were tryed of the one part and the other, as 
well the Ofo tales as the principall panel}, zand many drawn, and after- 
wards the Plaintiff would have challenged the array. of the Ofto tales, and 
was not allowed, becauſe he had challenged the poles before, 34-156. 4/. 
þ. 6. challenge 2 7, 

And the array challenged by the Defendant, and affirmed, and diſcon- 
tinned by the not coming of the Juſtices, ac the re-attachment, the De. 
fendant challenged the array, and becauſe norhing of the Record remai- 
ned but the originall and the-panell, rhe challengeftood, MM; 13 H: 4:fol: 
10:challtnge.1 55. 

And if the Plaintiff hath a venire farias ſerved, and it remaines by de- 
favlc afterwards, he ſhall not ſay that the Sheriff is his coſtn, becauſe he 
did know chat before, but may ſay, that the Sheriff is cofin to the Defen- 


danr, T:15 H.7:fot:9; challenge 173, 
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X Xl. Challenge to witmeſſer , or to a Juror, "becauſe he jr na- 


med a VVitneſs to the Deed, or to a Tryer, 


'T Ote , if chere be twenty witrieffes nzmed in a deed pleaded, none of 
chem ſhall be of the Jary, for it ſhall be a full raking them off, but 
it-is no challenge to a witneſs that he is cofin tothe party, for the verdi& 
fliall be given by the Inqueſt, not by them, and the Witneſſes ſhall 
be ſworne to ſpeake the crath'of that which they have ſeene or heard, 
ard if the witneſſes or the inqueſt cannot agree, the verdi& ſhall be taken 
without the wicneffes, and then attaintlyerh; 23 /i6. Aſ.p.r1. challenge 
32.72.46 Af-p.12.challenge 0. 

A witneſs in an Aſliſe was challenged, becauſe he was named a diffciſor 
in the writ; andit was not allowed, norwichſtanding that he bath'porcha 


fed'tbe Demeſhe hanging the Wrir, for be ſhall nor be ſworn pon the 
felfic vr diffeiſio, "and fie was form, although Twas ſiid chic he might, 
che.Tenznr of che Diffeiſor, andthe Court ſayd, that they hive tot ſceo- 
how. witneſfes can be challenged, ' 12 Bb. Af.p.1 2. challenge 9. 
Po brng fayd, That one VVirneffe alone will not ferye, 48 E dv. 3+ 
6 IRR at 19 e918 ab Sq | 
10 an Afſife, it was Tayd, that thi et Vp, he by Wirneffes, 
Sroxf ſayd, not, fbr his Fathet tiiay well be a Witne Me Tor Tryer- 
uy if weraanet iveeryets,ve muſt cake the Witneſſes; oc,H 15 £4: 
2:Aſſiſe 40g, 5 0: A nd  _- But 


But ſee inan Adiſc , the Witneſſes challenged; beczuſe they indicted 
him of Felony, and allowed, Znod nets, £2. 7 ay omen 
was of the polles, "os Mi 

Tryers choſen, were challenged, becauſe Tenants to the one P21 
H.6. Challenge 38. and this before any were ſworn upon thee principal 
panell, but where they were challenged for the Hundred. Bryan ſayd, in 
bath not been ſeen, that Trycrs may be challenged till two be ſworn of 
the principall, P.22 £4.4.Challienge 62.But one of the Tater affigned for 
a Tryer was by the Juſtices drawn, becaoſe favourable; andhe ſhewed 
the cauſe of favour; 9 H..fal. 1 1.challexge 73. andit was no 
ro a bxyer before eryall, chat be is heir apparant tothe Demandant by 2- 
ward, 7 H.4fol.1.challenge 83 contre,” thathe was God-father to rhe 
party , and another was put in his place, 4. 43 Eby, 3, Challenge 


95- . 
It is no challenge to a Tryer, that after he was ſworn, he bath married 
with the party, p.I1 R.2. challenge 165. 
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X X [ I. Challenge, and plea for a Jury , and not for the party,, 
and where a $iranger to the Writ may challenge, and whene 
the Bayliff may challenge for his maſter. _ 


ſhall be a good challenge for the Citizens of Oxford, who is impanel- 

ro ſay that there be ſome forraigners in the'inqueſt, for they have 

2 Chacter that they ſhall noe be ſworn with forraigners, bur the Defen- 

dant ſhall not plead it, now the Mayor and Comminalry, 27.4 H.6-fol.6 

(hartey 19. vide contra, that the Bayliffi ſhallpleadie, 29 /ib; Mf+ p.15 
Connſans 60. | 

Vide that he ſhall nor be impleaded out of, &c. it was held # ples for 
the parties,not for the Mayor and Comminalty , and the party ſhall lofe 
the advantape by a continuance taken, #nd for thar ao, choſe of the 
town which were impanelled out, &c. lofe the advantage ts plead the 
ſame charter, that they ſhall not be impannelſed out of &5. 36. 5b. Af 
p.1.connſans 61: 29 5b. Af p.ig. 

Aſſiſe awarded, and a panell made by the Sheriff, all of one —_ p 
where it ſhould have been of two. Trew ſaid , that none ſhall plead this 
but the Lord bimfelf, yet the array was quaſhe, T.$ Ed. 3 fel.22.chall.3 
vide the caſe Divi/ 11. 

Ic is no challenge in an Aſiſe for the party to ſay, that the Juror was 
not ſummoned,- &c. But good for the Juror bimſelf, and the Jucor ſhall 
not be ſummoned to make the view, bat the Bailiff himſelf ſhall cauſe 
him to have the view, 4.8 Ed.3.fol. 69.challenge 4+ | 

One may not challenge himſelf becauſe he is a Baronet, &c:with-dt a 
Writ out of the Chancery, although it be found by tryers, 35 H.69.46. 
chall, 44. Hh 2 Note 
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Challenge, 


| Note thatinan Afliſhe Bailiff may challenge for his Mafter where he 

for hitn &cfor - favour,” becauſe of his fee, as of robes-&c. t9 

n Array, lib. Aſſ.P. 10.chall, 15, ; * by 
- Vide Divi/.19. Tharthe King tay not challenge where the iſſue is joy- 

ned at-the charge-of the parties, Tr 16 Ed.z.chall.107. becauſe he is a 


ſtrayger. | 

A Bali of a Liberty'or Guild;-may not challengethe Array made 

by the Sheriff where he ought to have ſent it to him &c. but let him take 

a Writ againſt him if he will, 30 /ib. Aſ.chal.147. | 
Ata N1fs prizes, the Bailiff of a Town may not ſhew the Charter, that 

he ſhall not be impleaded out of for Land &c. for he ought to ſhew in the 

Bench, 29 lb-4fe. 13.Conuſans 59. | | | 


Pe EE EEE 
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X X11. Where a Juror may be removed without Challenge by 
examination of them which are ſworn, and where the party 


-- himſelf ſhall be ſworn to ſpeak the truth, 


HE Sheriff returns a' panel as made by himſelf, and the Jurors exa- 
2 mined fay, that it was made by the Bailiff, and for this the Array was 
quaſhed, P.8 E4.3. fol:2'2,challenge 3. vide the Cafe, Divyſ.11. 

A Juror challenged was ſworn to ſpeak the truth co the Tryers, if the 
Challenge touch not his honeſty; vide after Divi/ſ.24 Hill:49 Ed.z fol. 1. 
chal. 100.23 H.6.chal.19. M4 19 H.6.fol.g. and where the Tryers cho- 
ſen were challenged, becauſe Tenants to the party, and they were ſworn 
to \ſpeak the.truth ,- and:they faid they: were-not,, P. 21 H.6.vhal.38. 

d when the partie: hath' ſaid, #he Tryersſhall-be asked if he ſaid the 
the truth, 27.3 H.4. fol.q-chal. 78. and upon joey, that the. Aſliſe 
had notmade view, it ſhall betryed by examination or by Tryers, 22 /6. 
Aſfp-22.Triall 75. 7 wt , off) 

; Challenge to the Array. made of the-people of-£, the contrary: was ur-: 
quired of, and was found; by examination, and therefore. the Array was 
vaſhed, 28 4b. A(.p.18.chal,139.:$0upon Challenge that the Sheriff js 
oſhip and confeſſed by him, the Array ſhall 'be quaſhed: without more: 
ado, P.4 Ed.zfel.1tichell,51. | | | 


* '\ 


 X XTV, Where 


Challenge. 


XXIV. Where Challerige or meatter alledged to avoid it ſhall be 
tryed, and how he Court ſtall demean it ſelf in order and try. 
all of the Challenge. _ | 


Juror challenged becauſe Tenant, to the party, the Tryets pray 
A ca he may be fworn to ſwear the truth, and ſo he was, P.3 H.6. 
chal.19.19 H.6.fol.9.chal.32. 

All the Jurors were challenged, becauſe none but the Iryers had any 
thing within the Rape, and one other, the Plaintiff ſhewed thatall with= 
in the Rape were his Tenants, and prayed that they which were challen- 
ced might be ſworn, if found for bim, and by the 'Tryers it was tryed, 
Preſently againſt him, whereupon a Decems tales was granted of the ſame. 
Rape, but if it were found for him, ware if the others ſhould be 
ſworn, becauſe they were challenged before, P.3 H.6.challexge 19. vide 
the laſt Caſe of this Div:/. 

If one be challenged and two tryers find him indifferent, now he with 
the two ſhall try the other Jurors, and when another is ſworn the two 
Tryers ſhall be put our, and the two tryers ſhall try the reſt, and upon 
Challenge for inſufficiency they ſhall pray that the party wu Dry eXAmi= 
ned. upon Veer dire &c: and they ſtall be examined it he hath ſaid the 
truth, 4.1 g H.6.fel.9. chal.32. 

After the Array challenged and tryed, he ſhall not challenge the Ar- 
ray of the Tales aftervvards, for they ſhall be. challenged together, and 
when both be challenged together the Tryers ſhall be one ot the panel, 
and the other of the T a/es per Port.H.21 H.6.fol.22.cbal.67.1ib.Af.P.44- 
clalenge 143. . 
 ThePlaintiff challenged the Array, and the Defendant the T ales, and 
one vvas taken of the Challenge of the plaintiff, and another of the chal- 
lenge of the Defendant to try it, 4.9 H.5. fol.11. Challenge 73. and 
ſee both Tryers of the m__l were of. the ofto Tales ,, M4. 8 H, 4. 


fol.17, 


Upon the Array, and alſo upon the T ales challenged for favour, two Yid.Tr.21 Fac. . 


of theprincipall panel tryed the Array, and alſo the T ales, and quaſht -1 P. wn Wile 
TamsS 4a 


Floyd's Caſe it 


the Array, andaffirmed the Tales, H.19 H.6. Chal.33.P.33 H.6. fol.21. 
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chal 42, be the Challenge for one alone, or for ſeverall perſons, ibidem, ,, .- boldn 
but if they quaſh the Array, contra per curiam, but upon the Array affir- thac the Trial! 
med they ſhall try the T ates in the Kings Bench, andthe Tales ſhall not ef the Array 
de tried untill the principall panel be tryed , 24. 9 Ed. 4. fol. 46. chal-49%b muth iye 


lenge $7.. 


in the diſcriuticen 


of tbe Fuſticc 354 


axd thereſove 


20 Aſſ.to, they app: inted one of the Avyay, and the Coromtys 20 try it. Vide 
?6, AU, _ard it the 


by cv. [evt of the {Hits 


d o 27 Aﬀſſ. 28. and ui fff 
prigcipall Caſe boi, the Tizall of tae Ajid was by tw) Ailtornjes of ihe Cormms' 


2z8 


The one party challengeth all_but one, and the orher party challen- 
gee that one. It may be that he did it by Caution to have him tryed whe- 
ther he be favourable, wherefore the Juſtices would not take one of the 
Challenge of the Plaintiff, and him for the other, but the three, and 
the nine for Tryers, P.21 H,6.challenge 38. 

The Polles ſhall be rryed by the ſame by whom was the Array, who 
were ſworn totry the Array, although that the party releaſech his Chal- 
lenge to the Array, if he chalfenge the polles they ſhall try them, 27 
H.6.fol. 26. 

eek anqwity againſt the Parſon, and layes the feifin in one County, 
the Church being in another, and iſſue upon a Preſcription, and tried by 
borh, and both panels are challenged, there ſhall be ewo Tryers, the one 
of the one County, the other of the other,P.34 H.6.f0l.36.challenge 43. 
bur fee that one Juror was frorn by aſſent to chuſe two others to him to 
try the other panel, and the Court may chuſe two of the other panel to 
try this, P.r2 H.4.fot 63.chal.88. and not one of the one and the other 
panel, to try both as it was 34 H.6. 

So Tryers were to try whether the Juror was a Baronet, and found it, 
yet he ſhall not be helped without a Writ &c. 35 H.6.fol.46. challenge 44. 

After that fix were {worn upon the principall panel, one was i Ras 
ged, the fix tryed him, and they could nor agree till another time, and 
then they affirmed him, if he being called appears not, he ſhall be amer- 
ced notwithſtanding the Challenge of both parties, becauſe his contempt 
appeareth by note of the preignotary, although he be entred upon Re- 
cord, yet the Juſtices agreed, that ? {Hr being impanelled appears not 
where there be _— as the Jury be full, the Juſtices will not in- 
quire thereof, but at the deſire of the parties, 36 H.6.f.27.chaltenge 47. 
Bryan ſaith, there ſhall be but two Tryers, but by conſent of the party, 
21 Ed.q.f 70. | 

A Juror was — becauſe he had an Action depending &c. found 
indifferent, was ſet aitde, fo that if there be enow of others, he ſhall 
not be ſworn, but they fay, if there be not enow we are agreed that it 
ſhall be done, afterwards the party releaſed the ation depending; and 
he was ſworn, 2. 38 H.6.f.6.chattenge 49.One found indifferent was chal 
lengedby the other, becauſe he had nothing within the Hundred, and 
was fet apart untill it was known whether there were enough of the 0- 
thers, H.z H.6.f0/.38. . 

The Defendant challenged the Array, and it was found indifferent, he 
challengeth one by poll, it ſhall be tryed preſently, becauſe the Array 
was found againſt him, bur after the Plaintiff challenged one poll, and it 
was not tryed untill the panel was looked over, becauſe he had not chat- 
ged the Array betore, P.22 Ead.4.chal.61.Tr.43 Ed.z.challenge 93. 

The Jury appeared, and the parties could not agree of two Triers, 
whereupon the Court cauſed the Plaintiff ro name four whom he would 


have, and the Defendant other four, and then the Juſtices ſaid, ow - 
ir 


third and the fixth of the eight t6 try them, 4 Ed. 4. fol.11. chat 
lenge 92. | 

And where all are challenged, and they will not agree of Tryers without 
ſhevving ſothe cauſe, and vvill not accept the offer of the Tuſfices, the Juſti- 
ces thay chuſe tyvo tryers vyithout more ado,Trin.16 E4.4.f.7.bur vihere 
the parties agree they may Chuſe Tryers, and here the. one chuſeth three 
of the Challenge of the other, and then every one takes one of the fix 
to try &c. 4.18 E.4.f.18.&c. 

The manner of Coſinage not tryed, andthe Array affirmed vyere put 
into ac houſe, and the parties prayed that they might have keepers, & 
negatuar ſtdente caria, but. aftervvards it vvas granted, P. 7 Ed. 4.4. 
chal. 54. 

There was an Appeal againſt many, and one Venire facias, andthe 
Array quaſhed by the Challenge of one for all, and the Plaintiff prayet 
feverall Yenzre fas. to the intent that the Challenge of the one ſhould 
not be for the other. 7enney, you ſhall not have thera, becauſe you have 
choſen it jointly at the beginning, bur he prayed it at his perill, andat a 
Gaole delivery, if one ſhall challenge peremptory, the Clerk may ſever 
the felons, becauſe they are not empanelled upon any perſon certain, Tr, 
9 Ed 4.fel.27.challenge 56. | | | 

Of the form of Entry where the Challenge is quaſhed or affirmed, Yzde 
Djviſ.20. 22 Ed.q, ( bal.63. 


Thetwo Tryers could not agree, and it was the evening of the holy 
Tr, whereupon by conſent of the parties they went at large untill fuch a 
day, H.7 H.4-fol.10.chal 85, and where two Tryers had tryed divers 
Jurors, and they andthe others of the Jury were commanded to be there 
agein the. next day upon a pain, and althougttthE Tryers have eaten. at 
large with their companions, they ſhall be Tryers again, for they were 
not to pvc their verdict, 3.2 R.3.Chalenge 1 01.” bur ſee that it is errar 


to diſcharge tryers: without giving a verdi& , and therefore the party 
would not releaſe his Challenge after the tryers were ſworn, 21 Ed. 4:fot. 
70. but- Firsb. faid nothing of it, alledging the Caſe of 22 Ed.4.vide 
verat,, Diviſ. 20. concerning it. 

A Jury was impanelled of two Counties, and both challenged,and three 
were taken of the one panel to try it, and two of the other to try it, and 
both were affirmed, the plaintiff challenged a Juror, and he was affirmed 
and ſworn, and the Defetidant challenged one, and the tryers agreed nor, . 
whereupon they were put under guard, and the plaintiff did not Froceesd 
untill they had agreed, for one of the one panel, and another of the 0- - 
ther ſhall be ſworn by courſe, and becauſe they agreed not that night, the 
tryers of both panels, and alſo the, Juror ſworn, for the plaintifts, were 
under guard without. meat or drink, andafter they agreed, agd found in- - 
Cifferent) whereby he alſo was ſworn upon the principall panel, and vwhen 
the other Juror vvas in triall of the other, they did eat and drink, but nor. 


the Juror yvho vvas firk ſvyorn upon the principall panel, untill the ver- 
| dit: 
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:di& was given, and note that the Juſtices would not take on e of one 


Challenge, 


County, and another of the other to be:tryers, P. 11 H. 4. fol. 6;, 
Challenge 88, &c. 

If there be three or more tryers, and the greater part agree, this is 
not to the purpoſe, but they ſhall be under guard till they be all agreed, 
Tr.20 Ed.;.Triall 6g. but ſee where two agree, and the third not, the 
Juſtices m3y take the verdi& of the two, and commic the third to priſon, 
per Cariam, 29 lib. eAſſ.Pla:4.Chal.146, | 

And challenged, becauſe he had an ation depending, &c. or that he 
(ſed at another time againſt him, it may be tryed by oath of the Juror 

mflf without the record, but it is no principall Challenge, and ſhall 

conclude to favour, and inquired bytryers, AM 8.H. 5.fol.1 1./*bal.179, 
and ſee after how a Challenge by record ſhall be tryed, 43 Ed. 3.Ckal, 

&c, 4 | 

P In attaint the Array and panel were challenged, the Juſtices did chuſe 
+two Knights to try who might chuſe them a Knight and a Serjeant &c 
-and the' two Knights were of the fame panel, 34 /ib. Af. p. 6. Chal- 
lenge 127. 

; th=4: challenged for fayour, tryed by the Coroners, and not by them 
of the enqueſt, and Shard faid, the one Triall or the other may be good 
in Treſpaſſe by Bill, 27 456.eAſ,y.28 and ſee where ir was tryed by the 
Coroners and one of the panel; 20 Af. P.10.Chal.15.4nd 138. 

Inan Oyer and Terminer, the party challenged the Array, and prayed 
@ triall by others then by thoſe of the Jury, and the Court wou'd not 

29 lib.eAſſ.p.3-Chal.245. and vide Divi/.21. that one witneſſe may be 
tryer in default of others, 19 E4.2. Aſſiſe 409. 

In attaint twelve were ſwornand the others challenged, becauſe they 
hadnot 20 |. land, but one who made default. Yaxgf. you may now 
try by tryers if there be others within the County of 201.1and, and ifnot 
they of the next value ſhall be ſworn, and alſo tryers ſworn, if there be 
more of the yalue within the County, and this hath been done without 
Þeing certified by the return of the Sheriff, Chok, you cannot inquire, 
nor {wear any within 201. Land uncill he that made defaule be ſworn, ot 
challenged and tried per Cxriam, whereupon 16 T ates were awarded, 36 
H.6.fol.23 . Attaint.6.Vide where none of the Hundred were returned and 
it was ſurmiſed, that all there were Tenants to the s and this wis 
tried wichout return of the Sheriff, 45 lib. A p.1.Challenge 123. Set 
- where all were challenged, becauſe not within the Rape, and the Deter- 
dant ſhewed that all there were his Tenants, the vryers'tried this preſent- 

without the return of the Sheriff, and it was welldebared P, 3 H.6. 
fdl.x9. and ſee ſuch a ſuggeſtion by one ro- the Fenire facias ſhall not be 
accepted, if the other confeſſerh ir nor, and then there is no other Chat 
ſenſe for the other party ,- for this cauſe ' afterwards, P.722 £4. 4 
ol.z, +6 ' 6 


bt 


Upon 


-— 


"; E5up 
( hallenge. 
Upon damage miſtaken, as 201. where it ſhould have been 40 Marks, 

the whole was void,and a new Triall, 44.49 H.6 fol, g, 


pe ET 
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X X V. Tria/l of the Array ir Aſſiſe or ether Aion, where as 
to the polles, and where to ſa,, that he was not ſummoned, or 
not to bave the view, Titul. Trial, Divil. 23. 


Sſiſe in the Kings Bench, wherein a ſpecial! Affiſe the tryers ſhall 
be ex circumſtantibaus , but of the fame panel, P.g Ea. 4. fel. 5. 
Triall 23. 

In a ſpeciall aſliſe the party (ſtewed that the Sheriff was beyond the Sea 
at the time of the panel, and had made no under Sheriff, the Juſtices ex- 
amined the under Sheriff, who ſaid that he was the under Sheriff, and 
the Aſliſe taken, and a Writ of Error was brought, becauſe the matter 
ſhould have been tryed by four or five of the Jury, and not by the par- 
ty himſelf, becauſe it touched his honeſty,and although the Juſtices might 
rule the exception by their diſcretion without triall, yet becauſe they had 
tryed it otherwiſe then it ought, and made this triall parcell of the Re- 
cord, it ſeemed that this Error might be afligned, and in reaſon the par- 
ty ſhall have the averment after the return, for before he could not bave 
exception to it, per Gaſcoigne & Hullr,but Hank ſaid,if other triall ſhall be 
then by the diſcretion of the Juſtices, what ſhall be done, if by one Jury 
he be found to be Sheriff, and by another that he is not &c. eAd quod 
nn fuit reſponſum. Gaſcoigne, if the Sheriff himſelf were there, it ſhall 
not be inquired of, but tried by his Patent , which is of Record, and 
where proceſle iſſueth to the Coroners to make a panel, the party avyers 
that the Sheriff made ir, and not Coroners, it ſhall be cried preſently 
by two of the panel, ſo it ſhould behere, H.1o H.4.fol.47. Triall 103. 
9H. fol.t.Triall 36. 2xere, andſee where the Sheriff had returned 
a panel as made by himſelf, the Juſtices examined the Jurors of it, and 
they found that it was not 8 Ed.z fol.23. Divi/. 11. & vide Diviſ.23. 
where the Triall was by examination of the party, and if the under She- 
riff or the Bailiff had confeſſed the thing, it had not been to him ercor, 
at lib.eA(.Pla.26.Chal.166.Divi/.10. 

The threetryers could not agree, whereupon the Juſtices took one of 
the one Na ones 4 and another of the other to join with them, and all 
were under guar ill they agreed and aſſigned, then the triers themſelves 
were challenged, and the third ouſted, the- ſecond and the third of the 
three was tried by the other two, and affirmed, and ſworn upon the prin- 
cipall panel, and he with one of the two tryed the other indifferent, and 
by theſe two tryed good, the third was drawn, and the two ſworn up- 
onthe principall, Tr.20 £d.3. Triall 68 

Baſtardy alledged in a Counter-plea of Cofinage, alledged, tryed, by 

I 1 ttyers 


.* 
Challenge. 
Tryers in an Aﬀliſe, 26 H. 6, challewge 163, 

' What ſhall be done when-a Bailiff r*turns others which had not the 
view, vide 41 lib. Aſs.p:26 
| Ina Writof right, ewo of the four Knights were challenged for 
favour, and two becauſe procurers, the Iuſtices made the two ſuppoſed 
ro be procarers to try the other two, and the cther twoto try chem, 
and all affirmed, and chen they choſe to them ſixteen Knights of them- 
ſelves, girt with a ſword, which were of the affinity to neither party, to 
ery aad take a place inthe Hall, aud they ſhall nor chuſe any Serjeant if 
there be Knights convenient, andthe four ſhall not be diſcharged, and 
empanelled with the ſixteen, and a Yenire facias awarded, and it was 
ſaid, that no habeas corpora ſhall iſſue here, but ſome held otherwiſe, if 
one be returned dead, the habeas corpora and venire facias for another 
Knight, and he ſhall be tried in Court if he be challenged, 2.22 Z4.;, 
fol. 18. chaltenge 119. but it was holden that the challenge to the four 
Knights good, when they are in the houſe to chuſe the great Afſiſe, and 
ſhall not be cried before the Inftices Brain contya, and the oue Knight 
ſhall be tried by the three, and upon the drawing of him, the next ſhall 
be tried by the two, and if they draw him alſo, and anotheris challen- 
, & new Writ ſhall iſſue ro make to come other three Knights, for 
the Challenge'may not be tried by one, Ne/e moved there that they are 
Indpes, and it ſhall not be challenged, and therefore held by Her/e that 
they ſhall not be challenged now, but when they are put in the panel, P. 
7.Ed.3.fol.13. 


_—_ 


X XVI. Challenge, becauſe a Baneret, or to Knights in a IWrit 
of right, or becauſe Knights are not returned, 


| a writ of right, a Knight waschillenped becauſe he was a Baneret, 
and it was holden that he ſhould be (wornif he be not a Baneret, and 
holds by Barony, 44.22 Eaw. 3 fol.18.challenge 119. but this ought to 
Eg by writ, otherwiſe it is no cha.lenge , H.35.H.6 fol. 46.chal- 

enge 44. | 
Ws Challenge to Knights in a Writ of right for affinity or other matcer , 
_ <q 7 and how, and whea it ſhall be taken, and wh:n che four Knights are 
; ſworn, they were commanded to go by the affent of the partics, and 
to chuſe to them twelye others, who did ſo;and afterwards the party ſhall 
not challenge , becauſe they have conſented, 30 Ed. Itin, challenge, 


I72- 
Fi god In a are impedit, It was holden, That when a Peer of the Realm is 


3 H4.!11 34H | 
6, 18. Eli7F Dyer 146, The Array challenged by the Biſhop , becauſs one Knight was retwened, See C 
148,157 «6c..VYide 27 H.8.2 C.6. part, 54 and 4 Elx. Dyer the Lo'd Haſtings Caſe 208, ac, 


party 


"0 


- 


A 
arty to the iſe, as Biſhop of C. that it ſhall be a good challense t hae 
Po eaight. of che inqueſt, 7.13 Ed.z. challenge 115. : 
An attaint ſhall not be taken without Knights, and if there be nor 
enow within the Wapentake, they ſhall be taken, De corpore comitats, 
ec. M.t7 Ed. 2. Attaint 69. &c. 


— — _— 
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XXVTII. Challenge to a Juror, becauſe he came at the charges 
of the party, or did eat at bis charges , or where favour 
foal be implied, becauſe he is his pariſbioner, or within the g« 
thers JuriſdiFion, Authority, or in awe of the party, &c. 


A Juror was challenged, becauſe he came or ſtayd at the charges of 2o 8.7.3.& 8. 
the plaintiff, this is a principall challenge without more ado,though 
he be an indifferent man, A4.8 E4.3.fol. 6g. challenge 4. So ifheeat at 
the charges of the plaintiff after the panell, 3.3 H.4 fol. 14. challenge 
154. and ſee there the challenge good where the Attornyes of both par- 
ties gave Mony to the Jurors for their diet, alchough the plaintiff would 
not allow it, bur difavowed it in the Court, 13 H.4 fol.1s. 
A Juror was drawn, becauſe he had eaten at the charges of the party , 
depending the ſuit, Af.22 R.2.challewge 177. 
It is no challenge, thac the Juror is a pariſhoner, where the plaintiff is 
Parſon, 24. 33. Ed. 3.chellenge 169. and it was in waſt, and in debt it was 
ſayd to be no challenge, becauſe the right of the parſonage cometh not in 
debate, 17 lib. 4/. p.15.challenge 14. 
Note, Challenge for eating, taken at any time before the verdia, Vt ,, ys 
amicus curie, 14 H:7:fol; 31: 20 4.7.3.6: 8, 


PE 
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XX VIII. Challengeto a Juror, becanſe an Arbitrator for the 
one party, or to the Array. 


A*® Arbitrator choſen by the one party well challenged, not ifhe 
were choſen by conſent of both, although that ic was of the ſame 
treſpaſs, H. 3 H:6:fol 24: challenge 16. But if be were an Arbitrator in 
anocher matter as debe,(where this ation is of treſpaſs ) and in attaint 
8pon a falſe oath, in forcible entry, if the Sheriff were choſen Arbitrator 
for the one upon thetitle, and not upon the matter of the falſe oath, ir 
is no challenge, but being choſen by the one, although ic was to be ind E- 
ferent, it ſhall be a good challenge, for he ſhall not be beld indifferent 
where he is not choſen by both, 4 if being choſen by the one, and hath 
not choſen of the matter together , it is nochallenge : But the Juftices 
would adviſe whcreit was, and it is found that he made an indiffecent wr 
$3 2 war 


g part Ft. 


Challenge. 


ward, 24, 20 H. 6. fol. 29. (ballenge 37. 9 Ed. 4. fol. 46. Chal. 
lenge 57. 


— —— 


a tt. 


XXIX. What Challenge being good in an aFion rea'l, i nt 
goaod in an ation perſonall, and where damages are onely to 


be recovereds 


| by Treſpaſſe the Defendant juſtified by the commandement of two 
with whom the Turor is jointenant, and this was not a principall Chal- 
lenge, becauſe damages onely are to be recovered, but it ought to cen- 
clude of favour, T.7 H.6.fol.44.Chal.24. vide 10H.6. fol.7.Diviſ.18. 


Cn, SO, 


—— 


XN XN, VVhere cauſe of Challenge ſhall be ſhewed at the begin- 
ning and where not, 


that hath challenged the Array, ir bemg affirmed, ſhall not chal- 

enge the Polles afterwards without ſhewing cauſe preſently, but if 

he had not challenged the Array, he might go through the Panel, with- 

out ſhewing cauſe to the Polles, P.3 3 H.6.fel.21.Chal. 42. which of the 

firſt point agreeth, P.22 Ed 4. (al.61. and with the other agreeth, 

P.7 H.4.fol.41 .Chal.81. & T.43 Ed.3.(bal.93.Tr. 20. Ed. 3.chal. 116. 

and if after the Tryers be ſworn, the party releaſes his Challenge to the 

Array, he ſhall not challenge the Poll without ſhewing cauſe, for the 
releaſing affirms the Array, MM. 27 H.8.fel.26. 

In an Appeal againſt, many one challengeth the foreman of the Jury, 
and he was compelled to ſhew cauſe preſently, but he ſhall not be tried 
till the panel be gone through, becauſe noneis yet ſworn to try him, but 
in an Afliſe he may challenge generally and not ſhew cauſe till the Panel 
be gone through, and after that ſome of the enqueſt be ſworn, another 
was challenged and tried preſently, and the firſt man challenged was tried, 
and the Challenge diſallowed. Now another of the Defendants would 
have Fmirys him, and could nor, . becauſe he did ic not before, ſo bc- 
eauſe ſome of the Defendants confeſſed that they were Clerks, they were 
removed upon their Challenge, and yet they ſhall not demand their Cler- 
gy, M.1H.5.fol.10: challenge 70. 

In attaint the panel remained for default. It ſeems that although tha® 
one of the firſt Jurors which was ſworn ſhall not be challenged afterwards, 
unleſſe for ſome new cauſe, yet the panel of them ſhall be peruſed chroug", 
as if they were fworn, and then he ſhall ſhew cauſe,ard ſhall be tried, 47. 


22 Ed.4.fol.1.challenge 64. N 
ote 


Challenge. 

Note although the King te party, the orher party which challengeth 
ſhall not be ccmpelled to ſhew cauſe of the Challenge untill all the panel 
be gone through, 24.6 Ri.2.chal.105.vide contra adjudged; 38 hb. Af. 
P.22.chal.128. but 6 R5.2. the Juftices ſaid, that in Caſe of the King it is 


not as incaſe of a common perſon. 


>——— 
— — 


XX X 1. Where Challenge may be to Juror upon ar Enqueſt of 
Office. | 


1 a 2 nale jus to inquire of a Collufion upon a recovery bya Prior, 
I: King challenged the Jurors becauſe they were 'Tenants to him- who 
loſt in the former Action, and not allowed, H.34 Ed 3.Challenge 175. 

It washeld, that in a Writ to inquire of Waſt, the party may have 
Challenge to the Array before the Sheriff, and alſo to the Polles, but not 
ina Writ to enquire of damages, 2 H.4 fol.3.attaint 13. 

In audita querela iſſue was taken upon the payment of a leſle ſumme, 
and payment proved, whereupon he prayed Judgement, and the Courta» 
warded a Venire facias to the ſame Enqueſt to aſfſeſſe damages, and they 
would not tax themſelves, and the Detendant ſhall not bave Challenge to 
them, unleſſe for ſome cauſe of later time happened, P. 22 Ea. 3 fol.F; 


Barre 283. 


I O— — 


L —— — — 


XXXII. What things diſable a man from being of any 
Jury. 


# hath been adjudged a good Challenge that a Juror hath been attaint- 

ed inan attaint, or in a conſpiracy, but it ſeems it is not ſo ofanattain- 

= for forging of falſe deeds which 1s a new Action, 2, 33 H.6. fol.55. 
al.q1. 

It ſhall be a good Challenge that Juror is a villain, Tr. g Ed. 4.0.16 
Challenge 55. and the Sheriff ſhall be amecced for ſuch return, 26 /16. 
Mſ.P.28.Chal.135. An Alien born in Flanders may well be challenged, 
although he hath been ſworn to the King, and hath been in England 
rom his infancy, for that doth not make him a Denizen, A. 14 H.4. 
ful.x 9.{ hal.g1. 

An Indietment was held void, where any of the IndiRers were out- 
Jawed of Felony, at the time of the indi&tment, and the Indictee alledged 
't upon his arraignment, where properly it ought to have been alledged 
tefore the Enqueſt taken, yet it was held ur ſapra, ard the Indictment 
cndged void, H.11 H.4.fel,40. A. Indiftment 25.10 when one is excom- 
municated ibidew, 


XXXLILII. Where 


24.6 Challenge, 


XX X1I1T. #here Challenge ſhall not be allowed becauſt it ts the 
ſame panell, which was another time returned by the Sheriff 


and quaſht. 


A Panel returned by the Coroners was challenged, becauſe the ſame 
'Þ.was returned by the Sheriff another term and quaſhc, yet not allow- 
ed, H.25 Ed.3,f0l.37.Chal.121. the panel made by the Bailiff being of 
the parties Counſel! was quaſht, and proceſſe to the Sheriff who returned 
the ſame panel, and it was not quaſhe, but there the Sheriff returned alſo 
that there were no more ſufficient in the Hundred, 33 ib. Aſ.P. 12. Chal, 


126.vide Divi/.43. 
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CHAMPERTY 


AND 


MAINTENANCE 


I. VVhat Feoff ment, Sale, or Gift, (fall be ſaid Champertie, what 
uot, 


Maintainor, Champerrie lieth. So'where one maintazns thewplaintiff in 5? 5-E.3. 
Champerty 10, 


Debt to have part of the money &c. 47 E .3.9.champerty 4. anda Feof-,,,,Z-.7-., 
ment Sale or gift depending the ſuit, is holden Champerty of it ſelf, but ,,; wel! againſt: 
not if he purchaſe after Ju yu_ becauſe there is no ſuit then depen the /eller as the: 
ding, but that is to be underitood where he did not maintain before, 8 E.z, Purcbaſor. 
13.champerty 3. And gn upon Proceſle returned ſuch a day, 
the Defendant ſhewed that he purchaſed before the Writ returned, and 
he was driven to traverſe that he did purchaſe to maintain pendant the 
Writ,and the plaintiff did aver that he did, and then ſhewed the dare of his 
Writ, 30 E.3.3.champerty 7: 

It was ſaid by the Court, that if I bargain for Land before the 
Writ brought, and afterwards Livery and Settin is given me, this is not 
Champerty, A. 19 R.2.chawperty 2. and therewith ſeems to agree, Fitz. 
N.B.172. Burt ſee 30 E.3. before, and 9H. 7. 18. where the Defendant Yd.Plo.Com; 
pleaded the fame matter, and further traverſed that purchaſe co maintain, 455+ 
and yet it was ſaid, that if a man take upon him to maintain or purchaſe 
before the Writ to maintain, if he do not infa&o maintain, that 'Cham- 
perty will not lie, vide 30 Af. 15. champerty 11 It is holden no plea 
that he did not purchaſe pendant the Writ, if he do not alſo traverſe the 
taking upon him to maintain &c, See the Statute of eArticali ſuper 
chartas,cap.11. 

A Leaſe taken of Lands for years is Champerty, 30 E. 3. 3. cham- 
perty 7. 

It a man covenant by Deed or without Deed , that I ſhall have the- 
Rent of the-Land in demands, to maintain the ſame is Champertty, bur 
a Rent granted out of other Lands is not Champertty, but if hedo main- 
tain, Maintenance lyeth, F.AC.B.172.. 


|| one maintains the Demandant, who alſo recovers and enfeoffs the 


I1.. here: 


24:3 


Champerty and Maintenance. 


I I. YYhere a Feoffemnt or purchaſe hanging the V/rit, ſhi!! not 
be Champerty. 


Hamperty, ſuppoſing that he did maintain F. N; who gave him part 

48&c. the Defendant ſhewed that one ÞB. was ſeiſed, and enfeoffed the 
ſud EN, uponcondition, and forthe condition broken entred, hangin 
the ſuit, anddid enfeoff him without that he 'had any things of the Feoff. 
ment of f.X, yet becauſe he came to the Land, depending the ſuit, he 
was forced to traverſe the purchaſe ro maintain, or the maintenance, P, 
31 Ed.3.Champerty 3. but 19 R.2,Champerty 15. he did traverſe the Fe- 
oftment of 7.X. onely, and it was admitted good, and the cauſe ſeemed 
to be, becauſe it is ſufficient to traverſe that which che party alledgeth for 
cauſe &c. but 30 Aſſ.15. agrees with 3 1 E.3.before. 

Note that a purchaſe hanging the Writ is not Champerty, if it be nor 
to the intent to maintain, which is denied by all the Cejorane for that 
by intendment he will afterwards maintain, P. 32 E. 3. champerty 6. Bur 
ſee 4 E.2.champerty 12. that it is not Champerty without the intent, and 
therewith agrees F. N. B. 172. of a purchaſe bona fide. Vide 21 E.3.52. 
( hamperty 8. 

But ſee$8 E.4.13. agreeing with the Serjeants, and that the purchaſe 
hanging the Writ doth imply Maintenance,if the Writ be not brought by 
coven, to the end he ſhall not alien his Lands &c.champerty 3. 

In Champerty upon a Purchaſe hanging the Writ, the Defendant aid, 
that he was ſon and heir of the vendor, and it was holden no Champerty 
becauſe excepted by the Statute of Articuli ſuper charras cap 11.the gitt 
was to the ſon in Frank Marriage, T.6 E. 3.3 3.champerty 10. F. N.B. 
I72.Acc. 

It is holden per curiaw, that if I make a Leaſe of Lands to T. for lite, 
and Precipe is brought againſt T. and hanging the Precipe he doth ſurren- 
der to me, that it is not Champerty, wherefore the plaintiff traverſed that 
T had nothing in the Land before the Writ, 24. 17 E. 2.champerty 14.F. 
N.B.172.A4cc. | 

It is holden, that if the Tenant make a Feoffment to his uſe, hanging 
the Writ, that it is not Maintenance. 48 E£.4.13.champerty 3. 


I” 
PEI — 
——— 


ITI. VVhere Champerty ſpall be without Feoff ment, Gift, $aie, 0r 
Grant upon promiſe in an Aition reall or perſonal. 


bs Champerty the plaintiff declared, that the Defendant did maintain 
in i Subpexa to recover a debt, andto have part of the money, te 


Defendant ſhewed that the ſaid 4. was a ſtranger born, and was indebtc 
anto 


"© 


(hamperty and Maintenance. 24.9 
unto him, and promiſed him payment if he did recover, and that there- 

upon he wefit with him to councell, &c. and it was holden a good ex- 

cuſe, for the intereſt which he had inthe ſame, 15 H.7.2, 

Maintenance upon a promiſe to have part of the mony in debt, or Pre+ 1.Ma.Dycr 95 
cipe, is Champerty, alihoagh the aRion doth depend, ſo as be hath no // « 7"-# #«&e 
loſſe, 47 Ed. 3.9. Champerty 4. H. 21 Ed.3.53. Champerty 8 Andie P90 
was holden, that the Writ doth {ye upon an undertaking, though he ,, 2 th: By, 
doth not after purchaſe, and therefore it was holden no plea, that be mincain, iris 
did not purchaſe, hanging the Writ, 30 E.3.champerty 11. Chamyerly and 

T. is bounden to enfeoff me if I'do recover the land in his name, now #2! cnance. 
if I do recover it, and he doth enfeoff me, itis Maintenance and Cham- 
perty, LAM. 42 E.3+23. Barr 190. 


RO ———_—.. 
— 


— 


I'V. What perſon ſhail have the writ, and where the King, or a- 
nother party, who was not party for the King. 


Irton ſaith , Thatin an Aſſiſe Champerty lyeth, as well for the 

Niſſeiſor as for the Tenant, and the one may haVFe one wrir, and 
the other anocher writ, and the husband alone may have Champerty up- 
on. maintenance in an Aſliſe againſt him and his wife} or he may joine 
his wife in the wrir if he pleaſe, and it is not materiall which of them was 
Tenant, P.47.E.3.9- champerty 4. 

Champerty lyeth for the King without any indi&ment, and without 
information by matter of Record, becauſe that the ftatute is, that the Ju- 
ſtices ſhall ſend to enquire &c. of the Lacheſs, 2c. and the Writ re- 
quires not that the party demandaat ſhall ſue,and if the party wil not ſue, 
itſhould be hard co ouſt the King, T.12 Ed. 3.champerty 9. And ſee 3 E 
3. Itin. North. champerty 13. where Scrope gave Judgement according- 
ly, but H// there ſayd,that the Action is given only to the Tenant'to pu- 
niſh the Champerty, and not to him who is Informer; But ſee the Sta- 
rate of Articuls ſuper chartas 11. which gives the ſuit ro che party for the 
King, or for any other who will ſac for him, and che forfeitures tothe 
King and laformer, vi 21 E4.3. 53» 

In a Writ of Champerty, where the Writ did abate for falſe Latine, 
yet the party was put to anſwer to the Kings ſuit, 17 Edw. 2. champerty 


I... | | 

- This fair Chall be ſayd the Kings ſuit, yet a man may ſue forth an Ori- 
ginall out of the Chancery, or bave a ſpeciall Writ to the Juſtices; to en» 
quire and determine, F,N,B. 172.C. | 


K k V. Where 


(hatperty and Maintenance. | 


V. Where the party in Champerty , ſhall finde Sureties for the 
profits, 


Aer this Writ abated, the Defendant was put to anſwer to the King, 
and the iſſue joyned was upon a ſurrender, and the Defendant fonnd 
Sureties to attend the iſſue, and to anſwer the profits in the mean time, 


17 Ed.2.champerty 14. 


—Y 


C—— — — 


V I. The forme of the Writ , and Declaration in Champerty. 


He King in this a&ion need not make any ſpeciall Neclaration z but 

alledge only, chat the Defendant did maintain, ©c, becauſe in the 
Action he is not to recover damages, butto puniſh the party &c. but in 
a 2uare impedit, he ſhall ſet forth the place and the day of the mainte- 
nance in thefirſt ation , &c. T.12 E.3.champerty g. ant the date of the 
firſt originall need not be ſhewed, H.30 E.3.3. champerty 7, 

The Declaration is good, which ſuppoſerh rhat he did maintain, bang- 
ing the ſuit, though'the Writ be that he did maintain, Pro parre habey- 
da, &c. T horp ſaid, that there is no other writ, 30 Af 1 5 champerty 11 
P. 31 E.3.cbamperty 15. Alſo where the Writ faith, Adbme wars tener, 
and by the Declaratioh it appeareth, that the plea is derermined, yer all 
1s good, for peradventure the party durft not bring an Atraint , for that 
default, 47 E4.3. g.champerty 4.50 where the Writ is doubtful], and by 
the Declararion it appeareth, that the maintenance is of the Deittandznts 
part, yetit is well, H.21 Ed.3.52. champerty 8. : 


m—_—_ ee” 


VII. Againſt whom Ohamperty lyath, 


Ti Starute is a prohibicion againſt che'purchaſor, and ſeller, and yet 
the writ brought againſt the purchaſor 6nly, is good, 30 Aſ.15 . & 
ZI +, .champerty 5. 'Atid fee the Statute whichigives-paniſhmeat ar the 
will of the King agaitſt the Officer who imainraines, and/puniſhmenr es 
well to the ſeller, as &c. Feſt. 2. cap. 49 aud 50. Bur fee the puniſhment 
e0 looſe the land, 'is piveti/apainſt the purchaſor only audiſoitisof goods 
By Art Gals ſuper Chattar, 1tand 12. and impriſonment fortwo years 1s 
given againſt the purchaſor and affentors, by'the ftatiite of -Berwich 11 
E.1.4nd 31.E.2.and the Statute of Feſtm.1.cap.26. gives puniſhment #- 
gainſt the purchaſor at the will of che King. No man ſhall ger, huy, or 
ict le ney, any Rio etlonBier Futmente,. but of facy as Wey oc 

ir 


(hamperty and Maintenance. 
their Anceſtors have been a year in poſſeſſion, reverſion, or remainder, 
upon the paine the buyer, or ſeller forfeit ſeveraily the value of the 


and, the one halfto the party that ſueth, &c. 32 H. 8 cap. 9. It muſt be 
ued within the year. See the definition of Champerty, 75. 33: E. 3+ 


md 
oo —_— 


V FI. Where Maintenance may be juſtified for Conſanguinity, 
add what maintenance it ſhall be. 


F my coſin, who by poſſibility may be my heir, giveth his proper goods 
co-my couacell, this is maintenance upon good adviſe, T. 29 H. 6. 
maintenance 2. and iſſue was joy acd accordingly there io a reall ation, 29 
H.6 1ſſue 83. Butin 34 H. 6,25. Itis holden, that the father may piye 
mony tor his ſoa, beczuſc he is bound to find him , but not fo of any 0- 
ther coſin ; but the book of 29 H.6. was, that it was for his ſon who was 
his Heir apparant, every one may help his coſin to a Lawyer, but he may 
not give mony, 4 E4, 4.32: But ſee 14 H.6.6, Where he juſtifies as cofin 
to him who was arreſted at the ſuit of the Plaintiff, and pleads further, 
that he was a maintainer for him,” and to haye the ſum &s. Barr 15. It 
was holden that he brother of one of the commonalty cannot maintain 
in an ation brought a / ca the Mayor and comonalty, 24 E.4. 38, but 
otherwiſe it is if tbe ation were againſt his brother, azo ib3g, 7 
And the Son may maintain his Father, whoſe beir he is by every Law : %%** £6. 
By Heyle, and therefore if he purchaſe of bis facher hanging the Writ,it is | /ihe por Ly 
not champerty, 2were , for it was delivered upon, but ir doth not ap- jy/caded,he 
pear that it was for that cauſe, or becauſe the purchaſe was in Frank- mar- way enſcoff bis 
riagetothe ſon, 24.6 £.3.33.champerty, 10» . Jon for bis afſi- 


ſtance of him 
Wo TE 21 H,6,16. 
| The ſon may 


I X. Where Maintenance ſhall be juſtified for affinity, or alliance, oy _ 


and in what manner. thers councell, 
aec,attor. 


freind may counſe!l another, and it isnot maintenance, , other- 3s H.6.28. 

wiſe it is of a ſtranger, 4.22 H.6.35: and it was ſayd that a;Goflip 3o H,sf9. 
may maintain for affiaitie , and he who hath married my ſiſter may main- 9 —paagy 
tain as coſin or brother may; butehen be ought to alledge that my ſiſter o es 
alive, 24.6 £,45. And the ARionthere was;that-be.did.retain councell ;, 15.25. 
&c. and TI may maintain him who hath marriedmy;daughter, and may 
de at the bareqvith him, and comfort him, but 1 may not give money. 
And Briay ſayd, that 1 may bring my nei t0-a man who hat 
knowledgein the Law 24:19 £4:3-and that Was in caſe of an attach- 


Kk3 X Where 


(hamperty and Maintenance. 


X, Where Maintenance may be juſtified by the ſervant, and in 
what manner, and when the Maſter ſhall juStifie Maintenance 
for his ſervant, C 


Aintenance was ſuppoſed in an appeal of Mayhem, brought by S:a- 

eainſt the Plaintiff, the Defendant did juſtifie as ſervant, and the 0. 
ether by proteſtation that he was not his ſervant ; for plea, ſaid, thar the 
Defendant did perſwade him that he ſhould not agree, and that he would 
pay his coſts, and afterwards he came with S: and payed ſo much, &c: lt is 
2 good plea if he alledge the giving of the mony to be after the aQion 
brought, for there is no maintenance if there be no ſuit at thetime, &:c; 
M.3 H:6.54: And a fervant ſhall not give mony, 19 E:4.3. 

And a ſervant retained with meto go to Londen, cannot juſtific as 2 
ſeryant to aid and aſſiſt me in my ſuits, but he who is retained as a dayy 
fervant, for no certain ſervice, may juſtifie as ſervant, without ſhewing 
what kind of maintenance he did, which he cannot do in the other caſe, 
by Markham, 2were 39 H:6.6: 

No Servant may threaten a Jury, 19 H.6.31. 

A man may ſignifie to his ſervant who he ſhall taKEfor his councell, 
the better to ſpeed his cauſe, and may Rand by him at the bar, 19 H.6:30: 
and a man may pray a Lawyer to be of councel with his ſervant, and juſti- 
fie the ſame in one town where the maintenance is ſaydto be in another 
town'in treſpaſſe, vi."21 H. 7. 15. Maintenance 7: The Maſter juftified the 
retaining of councell for his ſeryant who could not ſpeak Engliſh : Priſot 
fayd, 34 H:6: That I ſhall not maintain my ſervant who is arrefted for his 
owa debt or treſpaſs : Otherwiſe it is for any thing which he doth by my 
commandement, which was agreed by tlie Court, wherefore the Mafter 
fayd, that his ſervant prayed him to pay for him forty pence of his wages 
money, which hee Cid, and it was holden no good juſtification, for every 
ftranger might ſo pay the mony of che ſervant, 34 H.6: 25: b. But Finch- 
den ſayd, that if my ſervant be arreſted for debt, &c, in Londox, or any 
fuch priviledged place, I may help him, and ſpend of my own mony by 
reaſon of the lofſe that 1 have of his ſervice, otherwile it is if he be imples- 
ded in a Precipe,&c. 21 H,7,40: Maintenance 28. 

"But Newtos ſaid generally in maintenance upon an appeal of Mayhem, 
Thag the Maſter may give of his own mony to the councell of his ſervant , 
to-which the Court ; and he may pay the fees for the diſcharge of 
his ſervant, or. lend him-mony, bur he cannot give mony to the Jury for 
giving of their 'verdi& ,”* 21 H. 6: 13: and the laboor of the Mafter to the 
Fufy to ſhewthe truth, was no-maintenance, 22 H:6;5. 

-- -Bet it was adjudged maintenance where the Mafter did deliver of bis 
own money to diſtribute &c: for his ſervant, 31 Hi6,8: Errour 32: And 
| ſeemerhe Maſter cannoe give money tothe councell of his ſerract, i 


Champerty and Maintenance. 


the mony be not of his wages which he hathin his hands, 19 F:4.3. But 
he may retain councell without giving them mony, 31 H,6.1. 


—_— emcee" 
Po —— ro 


X I. Where the Lord may maintain his Tenant, and he in the 
Reverſion his Tenant. 


HeLord or he in the reverſion may maintain their Tenants by Ba- 
bington, and Paſton, 9 H.6.64. in a Detinue of Charters; but that 
is for (uch things as do appertain to the Lands, but they cannot maintain 
in treſpaſs done in lands of another, 24.27 H.6. Maintenance 25. And 
the grantee in the Reverſion cannot maintain before attornment of the 
Tenant, but the grantee ofa term after the life of the Ter-Tenant, may 
maintain the Ter-Tenant, 9 H.6.64, | 
And I may maintain my Leſſee for years, or Bayliff, in any thing which 
doth concern the land, becauſe they ſhall not have aid of me: Soif one 
hath poſſeſſion of my goods; and they be attached, which Danby denyed, 
H.6 21. 
*"Irelpals brought againſt 7.5: who juſtified for a buriall in the Church- , 4 
yard of the town, and it was holden thatevery one of the town might ;» s, x. i: was 
maintain him, and ſome ſayd, That the Lord of the Town might likewiſe a4j»dged, that 


ſo do although he were not one of the town. Yuere18 Ed 4.2. hs - _— 


in queſtion be* 
twizt the Lord 
X I I. Where Maintenance fhal! be to a ſtranger, and juitifiable _— be 

for the Intereſt which he hath , and becauſe he may thereby other copybol- 


ſtrengthen hrs Title, ders may ſpend 
their money 38 


maintenauce of 
[FP rag was ſuppoſed in a Detinue of Charters, The Defen- #be «ther, ang 
dant ſhewed, that F. was ſeifed of certain lands , and granted the *** ©#/ow. 
ſame to him, and that the Charters did concern that Land, and that he 
granted him the Charters, if he could recover them. Babbingtow ſayd,, 
if the grant were good, then S, had no cauſe of ation, &c. and if voyd, 
then it was void, and then itis maintenance, becauſe the Defendant had 
no-intereſt, therfore we are to ſee if the maintenance was before the grant 
or afcer, 9 H.6.64 x 
S. is bound in an obligation to T- who is indebted to me, andaſfignes- 
the Bond to ſuein his name, and delivers me the Obligation , T. dyes, 
and afterwards I do put the obligation in ſuit in the name of his Executors 
who agree unto it, this is juſtifiable maintenance, andif one be bound to - 
T. to my uſe, I may ſue the bond or may maintain the ARion,if he put it 
a ſuit; 6. H. 34 H.6,30. Maintenance 84. and in the firſt caſe I may pay 
councehl - 


— 


|= —_—_— 
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councel| with my own mony, 2sere 15, H.7.2. 

If one lye attached by my goods being in bis poſſeſſion in London, I am 
not bounden thereby, and therefore I cannot maintain him, by Danby, bur 
I may maintain my Bail'ff, and yer judgment given againſt him ſhall nor 
bind me, v4.39 H.6.21. 

Tenant in a Precipe makes a ſeoffment, pendant the Writ, and after. 
wards looſech by default, and brings deceit, che feoffment cannot main- 
tain him. $8 E.4,13. Maintenance '9. 

' He whois a meer ftranger, cannot pay councell for me, 21 H.6. 16. 9 
E.4. 32' 
—_ holden , that the Lord cannot procure his villeia to ſue for his 
s which are taken, yet it ſhall be for his advantage, ſo where his 
villein was diſturbed of an Oxe graſle granted co him, 22 Ed 3.1 5. Reple- 
m1 38, 
If the Debtor pay mony to the councell of the debtee,the ſame is main- 
tenance, 19£Z.45, 


—— 
_— — 
I m—_— — 


X III. What A ſhall be ſaid maintenance by bim who hath nut 
to do erc. what not, 


Ne came to8 Preiſt, and ſhewed him that a ftranger had a {apia a 

gainſt him, and prayed his adviſe, and hee adviſed him to appear at 
London,and to purchale a Swper/edeas, and it was counted no bar , be- 
cauſe no maintenance was acknowledged, for which cauſe he was driven 
ro traverſe the maintenance, 22 H, 6.35 a»d 39 yet Priſor thought it a 
good barr, becauſe the ſtranger was a poor man living of Almes, cc. to 
which Martin agreed, 9 H.6. 6.4. 

Priſot conceived, that if a ſtranger came with me to a Lawyer, and 
prayes him to be of my councell,that this is maintenance, 7,3 5 H.6 maine 
tenance 21,21 1.6.16. Mainteyance 20. But one neighbour may intorm 
another of a man learned in the Law,22 E.4.35. But if I ſhew my eviden- 
ces t0-a man not knowing the Law, and hee ſay exprefly chat they are 
good, and cannot be berter, it is maintenance if hebe a Lord, or other 
powerſull man, £.35, H 6. Aaintenance 22. M.22 H, 6. 5. Mainte: 


nance 8. See the Statute of 1 E.3. cap.24-80. 26 E,z.cap.3. doth not Ii* 


mit any certain puniſhment. 

If a ſtranger becompelled by the Court to ſpexk the truth, and be deli- 
vers what he knows of the truth, this is juſtifiable. So-if the Jury come to 
him-to have notice of the matter; but if he ſpeak tothem of his own ac 
cord, he ſhall be puniſhed for maintenance, although char be. cruth which 
he ſpeaks, Per enr5am, 28 H 6.6, Maintenance 10, And it is there ſayd, 
Ifa firanger dothicome tothe bar, and -informes the Jury of his.own head, 


itis maintenance, but not if be be examined by the Juſtices, Sce the a 
0 


F 
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of conſpiracy, 20 H.6.36, of bim who was impanelled and was drawn &c, 


and ifa ſtranger come to the bar with me, this is maintenance, chough he 


ſpeak nothing, 22 H.6.5. and by Priſot 32 H.6.29, 

If a ftranger give his mony to another to diſtribute to the Jurors, this 
is maintenance in the firſt, although the other doth not diftribute ir, and 
if he do diſtribute ir, then it is maintenance in them both, 28 H.6.7. Jſaiz- 


texuance Ini. 


_— 
C'— 


— - * — 


XIV. What A@ (ball be ſaid Maintenance in bim who ma ) in- 
meddle , viz. Attorney or the like, 


F a Serjeant or an Apprentice deliver the Law at the bar for his Cly- 

ent, it is lawfull, bat if he after ſay to any of the Jury, that he ſhall be 
beaten if he do not paſs for his Client, this is maintenance, Ab ##irio, 36 
H.6.27, Maintenance 15. 

Alſoit is holden no maintenance for an Attorney to give of his own 
money to councell by his Clyent, 7.35 Hen: 6: Maintenance 27. Per 
Cariam, 

And Maintenance doth not lye againſt an Attorney for ſpeaking great 
words tothe party, for he may inform the Jury, but he cannor give them 
money, far that is Maintenance, but not Embracery.H#//, An t mbracer 
5 he who taketh to embrace, to lead the Jury, but maintenance doth not 
lye againſt the party bimſelf for giving of mony to the Jury, 13 H:4:16; 
Maintenance 23, 

One Juror may perſwade another to be of hismind , as he thinks the 
right is, but cannot give money, 4:17 E:4:5: and it is a good barr prima 
facie, that hewas one of the Jury without any more: Yet he further 
ayd,'that he had given his verdi&; the Plaintiff ſayd, that after yerdi& 
he prayed the Steward to give Judgement ſo ſoon as the verdi@ paſled , 
and that-was holden to be maintenance in him, 18 .E.4. 1: and 2, See the 
aſe of conſpiracy,” 22 H:6:36G: | | 

An Attorney cannnot promiſe a reward , but a Counſellor may take 
fart of the Land for his fee : And one may iuftifie the return of a panell. 
6 Bailiff, and traverſe the maintenance, 13 H. 4.194 


RV. Where 
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X V. Where Maintenance may be juſtified by Pledge , Mains 
pernor : Bayle , Ec, where not. 


PR: ſayd , that a Surety or Main-pernor, or a Baylor ofthe body 
&c. cannot intermeddle in the ſuit, but may come to the barr, and 
ſee that the parties appearance'be recorded, and he who is Surety for the 
Peace, fnay not intermeddle in a Scire facias againſt the principal, for 
the breach of the peace, H.34.H.6. 25. and 29. But the Mainpernor of 
him who is arreſted in . London, &c. may promiſe a reward to the At. 
torney to be diligent, by Danby, and Wang ford, and by Wangford,he may 
give money , but 2xere of that, but the Bayle upon a Ceps corps retur- 
ned in Bank, cannot maintain, nor a ſurety for the peace, for they acc 
but to yeild a paine, and not the principall. Littleton fayd, that ſureties in 
a writ of Error, may ſpeak to the Councell but Prsſor ſayd, that in trel- 
paſs againſt two, if one of thera do make default, he cannot maintain the 
other in the iſlue upon the principall, but he may as to the damages, /««- 
re, H. 32 H: 6: 29: 

And the Main-pernor in debt may well ſue to ſave his maynpriſe, and 
ſome ſaid the ſame was no maintenance, 14 H: 6:6: Bar 1 5: 

Brian thought it a good bar in general| maintenance, to (ay, that he 
took the party inthe firſt Action to Mayn-priſe, 14H: 6:6, 18 £4v. 
441 2. 


— he ————— 


X VI. Where he that is nonſuit ſhall have maintenance. 


A Man may have an Acton of Maintenance after that he is non-ait 
inthe AQion in which, oc, P.33. E.3 Maintenance 26. againſt 7 H 
4: But Maintenance well brought after diſcontinuance, P:3.H.6, Maintt7 
mance 2.94.7 H:4 30. The Book is not contrary to 33 E.3. but the Writ 
ſhall abate, ſippoſing A /i/am captam, where it was not Capta. 


i——_ 
— — — — 

__- — 
— — _ 


XVII. Where a man ſhall be puniſhed for Maintenance, although 
0 Record be of the Principall Suit, 


| kg” rap upon an Appeal of Maheim, it was ſaid, that no Procels 
was ſued in the Appeal but an Attachment, and that returned No» * 
inventss, and afterwards the whote was diſcontinued, by which, althoug 
the Statue be pgenerall, viz, That it is not lawfull co maintain, yet it's? 


be meant if the party be grieved, which he is not here, +c. But the on 
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faid, that be might be arreſted upon the Attachment, and fo grieyed, P. 

.H,6.,53. Maintenance 2. 

It is holden that if one maintain, ſo as my originall cannot be return» 
ed, no action lyeth upon it, becauſe Nl tie! Record is a good Plea, 
P.10 £.4.19-4.3.1ib.6.5.4. Butit is Champerty to purchaſe before the 
Writ be returned, if it be afterwards returned, Af. 30 E. 3. Champerty 
7. and Newton laid, that to maintain betwixt the date and the return of 
the Writ is Maintenance, 9 /ih 54. and ſee a Prohibition in a Yuare 
impedit before the Writ returned here againſt him, who ſued in the ſpiri- 
tuall Court, 2 E.4. 12. Contrary of eſtrepment upon a Formedon, be- 
fore the Return, although the Formedon be delivered upon Record, 18 
H.5. which is not law by F.N.B.60. 

In Maintenance of a Writ of Right in Ancient demeſne in the nature 
of an Aſliſe, it is not ſufficient to alledge that he did maintain, hanging the 
Writ, but muſt ſhew the day of the Writ, for here X/ «l tie! Record is no 
Plea. 2nere,And no ſuch Plea depending ſhall be tried by the Jury , for an- 
cient demeſne is not recorded here &c. Vide $ H.5.8. Maintenance 29. 


— 


—_ ———— k — — — — — —m— 


XVIII. Wher not gnilty, or the generall iſſue ſhall be taken 
in Maintenance, and what ſhall be a Plea to the Writ, 


Nt guilty is holden to be no iſſue in this Action, but the Iſſue is, 
that he did not maintain &Fc.H.8 H.6.37. Maintenance 3. but the 
one or the other ſeemed to be good, 21 H.7.14. 

And where the Plaintiff is driven to ſhew eſpeciall Maintenance, as g- 
ving money, the Defendant may well ſay, that he gave not any withour 
anſwering to the point of the Writ, 14 H.6. 9 H.7.11.acc. Andit is no 
Plea to the Writ, that the Defendant is dwelling at another place, be- 
cauſe no Proceſle of Outlawry lieth in this Action, 18 H.6. 37. 


_— 


XIX: Where Maintenance ſhall be juſtifiable by reaſcn of the uſe 
of a thing reall or perſonall. b- 


Eſtuy que uſe may bring every Action touching the Land in the 

name of the Feoffees, and may intermeddle in every Action ſued by 
the Feoffees, and ſo of (oſtny que ue, of an Obligation 34 H.6.30. & 
33 Maintenance 14, 


L1 XX. /#hat 
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X X.1What foail be ſaid Maintenance, to cauſe a man to be indifed, 


Riſat (aith, chat 7. ſhall bave Maintenance againſt him that labours 
Pur l am indi&ed, becauſe it is the Kings ation, Paſtor contrary, 22 
H.6.5. See the Statute called the definition of conſpiracy, 33 E.t, What 
Maintainors are conſpirators. 


X X I. Where he that recovereth ſhall have maintenance. 


F 1 do recover againſt the Defendant, yer 1 ſhall have mzintenance a- 
Faint every one who hath maintained in the ation, for then the Sta- 
rute is a prohibition, 7 £.4.15. Maintenance 17. 


X X 1 '. Where Muiintenance will lye for undertaking , mithout 
maintaining in fat, 
N Maintenance, it was ſuppoſed, that the Defendant gave moneyto F. 
rodiſtribute to the Jury, and it is not ſurmiſed that he did diftribute it to 
the Jury, yet it is good. Paſtor, if a mangive money to Jurors to deliver 
their verdiR, it is maintenance, though they give no verdiR, and al- 
though the gift were before they impannelled, vi 22 H.6 5.28 H.6 7, 
That it is maintenance to give money to diſtr:bute, without ſhewing to 
whom to diſtribute it, and if the other doth diftribureir, it is maintenance 
in him alſo, 31 H.6 1:and 2: But he that takes upon him to maintain, and 
doth not maintain, ſhall not be puniſhed, 9g H.7:18. | 


XX I1E Where a Bill (bal be ſued of maintenance inthe preſence 
of the Court, 


T was holden, that a bill of Maintenance lyeth, Sedente curia, againſt 
every ſtranger 6r miniſter who doth maintain, and although the bill 
|, doth not exprefſe,that he who maintains is preſent in Court, yet if it doth 
0 wengy appear that he doth maintiin, Sedente c#ri4 it is good, otherwiſe it is of a 
ber, 1t was ad- Dill in Cuſtodia Hariſcall.and it was holden, that if a ſtranger in another 
judeed by the county do maintain here by his oath, a bill lyetb againſt him, 22 H. 6. 24. 


whole court, and 26.Bill 3, 

thatif a man do 

afſiſt one whois XX 1 V. Upon. Maintenance in what Court this writ lyeth, 
a—, =_ [* is bolden that maintenance lyeth for maintenance in ancient demeſne, 
maintenance, ex boc ſequitsr, that it lyeth upon maintenance in a court Baron, /: 3. 
becauſe it is for H.5 8,8 it lieth upon an attachment in Chancery, 19 E.4 3.2nd it ſeems 


the benefit and je lieth upon maintenance in a Subpena quere 15 H: $12:1nd the ſtatute of 
COR Ee 20 E:3.c. 3; forbids maintenance in the Kings courts Or elſe where, and 


ro afſilt aw in. ©de Star. of # 3. R. prohibits maintenance in the country or elſe where, ſec 
former «pan avy The penalty there at the will of the King, and the Stat, of 32 H:8: forbids 
penal! lawin maintenance in the Chancery, Whites hall, Starchamber or elſe where wher- 
wn ron {45 of land holden by patent,commiſfion or writ, upon pain of every 0l- 
for which be Fence 10). if it be ſued within the year, & maintenance ſhall be enquired 
[wi be puzi- Of, ex officio, by JyſticeFof Nif prins, 4 E.3, 6 10s, RG 
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'The ſtatute againſt redeemers doth not appoint any certain pain 20 E.3. 
c.4.but the ſtatute of 8. E.4.appoints 5 i.by the month againſt the retainotr” 
and the ſervant for uſing of the Livery &c.and 5 |.for the giver, and 32 
H.8 yy 1 10|.for every offence againſt an embracor, and the ſtatute of 
19 H.7.ſpeaks that the maintainor or embracor in an inqueſt of riotſhall 
forfeit 201.and be impriſoned. None ſhall give Judgement in the County 
Court, btit a due officer. eſt 1.cap. 33. 
Juſtices of Peace ſhall inquire of Maintenante by Statute of 37 H. 8. 
cap.7 Execution of Statntes 4. FY l 
See now the Statute of 32 H.8 cap.g. againſt Champerty, and bringing 
of pretended Rights and Tiles, upon which Statute and the Provitoes, 
note, theſe points hereby adjudged. ' 
1.That if A.be owner of the landin poſſeſſion and B.who hath no right ; 
to the land contracts with another for the land, although the grant be ut- RA , ofs 
terly void, yet the | Tc a nd party are both within the Statute. : 
2. That if the diſſeiſee, who is out of poſſeſſion contrat with ano- 
ther for the land, he hereby maketh his right which was good apprehended 
right, and the grantor and grantee are both within the Statute. 
3.That whoſoever hath the ownerſhip of the Land, that ſuch an owner 
may at his pleaſure bargain and contract for the land, and need not ſtay a 
whole year before he make a fale or contraGt for the ſame: & therefore the p ; 
mortgagee who hath redeemed his land, may fell the ſame within the year: — = ws a 
ſo if the diſſeiſce releaſe to the diſſeiſor,the difſeiſor may ſel the land with- Th _ 
in the year,and is out of the Statute.So if a man was out of poſſeſſion, and 
recovers the Land in ejeione firme, and is put in poſſeſſion by a Writ of 
Habere facias p-ſ[eſſionem:he may ſel the land preſently,fo it was adjudged, 
36 Eliz.in Com B. in Pages caſe 7 Car.Regis in the Kings Bench, in Sir 
lohn Off leys caſe,and H.8.Car.in the Kings Bench,in King and Hills.Caſe. 
4. If the diſlciſee diſſeiſe the heir of the diſſeiſor, although he hath an 
ancient right,yet becauſe his poſſeſſion is not lawfull, if he ſell the land - 
before he hath been a year in poſſeſſion, he is within the Statute, becauſe ©+£.3 59. 
the heir of the diſſeiſor hath right to the poſſeſſion. | 
5. That the buying of a Leaſe for years is within the Statute, and he ſhall of 2 Ele | 
forfeit the value of the land, but it a man make a leaſe for years to try his ,, L. Cove Le 
title in ejefF5one firme,it is out of the Statute,unleſs it be to a great man tO Cock-ams caſe. 
{way and contenance the cauſe. 
6. That a cuſtome is right, or a pretence to it is within the Statute. 
7. Thar it he be Tenant for life,the remainder in fee by good title, that he 
in the remainder may obtain the pretended right ofa ſtranger, becauſe it is 
a means to extinguiſh ſuirs and troubles. 
8. That if the difſeiſor makes a leaſe for years or life, with the remainder 
over for life in tail or fee, he in the remainder cannot take any promiſe or 74 # = + 
covenant, that where a diſſeiſor hath entred upon the land and recovered Clit JE9.006, 


it, that he ſhall convey the land to him in the remainder, tgavoid the par- 
ticular eſtates, ; 


C.4.[ort 26, 
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Matters of it. 
I. In what Ations Colour ſhall be given,and in what not. 


given, as in Treſpaſle,3z3 H.6.54-37.H.6.31. 
Colour ſhall be given in an ation brought upon the Statute of 8 H.6. 
Vide 7. Jae. in of forcible Entry,21 H.6.39.& fo ſhall beina Writ of Entry inthe 2ui- 
the Kings Bench bur Of a diſſerſin to the father of the plaintif, g E4.4.13.S0 ina writ of en- 
in Pigor and try of a rent ofa diſleilin made to the peredeceſſor of the plaintif, 19 E.4 3. 
pg on » AlfoinaRaviſhmentof ward, it is agreed, that if the Tenant do not 
_ —— _ claim bythe Plaintiff, that he ought to give Colour, 2 £.4 27. 
four ſhall not be As to Treſpaſle, or Aſliſe, theſe are the proper ations, in which Co- 
given ina {our ſhall be given. 
jectione But no Colour ſhall be given in a Writ of Entrie, in the nature of an 
_ ry rey Aſliſe, 21 H.6.18, becaule it is a Precipe in its nature. 
ſhalt be adjud- Alſo in Treſpafle de parcofratto, or in Reſcous no Colour ſhall be gi- 
gd in by Twice, ven, 13 H.7.11. So in an Aſliſe of Coven againſt the Lord who in- 
proves, there needeth not any Colour to be given, 7 Ed.3.6,7.Br. Aſi/c 
423. See C.1o part in Doctor Leyfields Caſe, in what Caſe Colour ſhall 
be given, andthe book there vouched. 


I: a. Writ founded upon the Statute of 5 H.2. the Colour ſhall he 


——— 


Ee Ines — on es em ene - w—_ 


—— — —— — 


IT. What matter alleaged ſhall be a ſufficient Colour and what 
mor, as well for the Stiſin of him who is Plaintiff , as for 
bis eſtate. 


FP Treſpaſſe the Defendant faid, that 7.S. was poſſeſſed of certain 
goods, and made the Defendant his Executor and died - and that he 
ſexſed the goods and delivered them ovec to the Plaintiff to re-deliver 
back.unto him, and he would not re-deliver them; for which eauſc he ſei- 
ſed the goods, and it washolden no good colour, becauſe he did nor ac- 


knowledge 
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knowledge the property of the goods to be out of himſelf, 28 
H.6.4. 

Soin 21 H.6.36. In Treſpaſſe for charters, &c. It is now pleaded 
that the property was to }.N. who dailed them to the Defendant, and 
the Plaintiff cook them, and thathe did retake chem, but in the firit caſe 
the caſe had been, that the Defendant did deliver them to: f.S. who gave 
them to the Plaintiffe, and he took them by force thereof, and that the 
Defendant did retake them, that had been good, and fo is it holden 
in 7 H.6.31. So it ſeems by the Book of 21 H.6. If he had pretended 
that one f. S. was poſſeſſed of them and bailed them to #/ P.who gave 
them to the Plaintiff, who took them,and F. S. did retake them, and gave 
them to the Defendant, for in thoſe caſes he had colour by force of the 
gift, becauſe he -had property thereby : So as it appeareth by thele ca- 
ſes, that he ought to alledgea property or ſeiſin, although it be by 
wrong, and that alſo is proved by the caſes —_— | 

In 21 H.6. 40. In Treſpaſſe the Defendant ſaid that ?.N. was ſeiſed 
and enfeoffed ?.B, and that the Land deſcended from 7.3. to R. andfrom 
R. to his Wife, and that the Plaintiff claiming it by force of a Feoſtment, 
by the Heir of 7.S. where nothing paſſed &c. and holden a good colour 
notwithſtanding his eſtate was by wrong, becauſe he was not ſeiled as 
here, becauſe his father did enfeoff F.B.Soin 7 H.4.14. 

The Defendant did juſtifie by the Kings Letters Patents and gave colour 

dy Letters Patents of the ſame King made unto him during the firſt eſtate, 
but 19 H.6.20. in Treſpaſle for taking away of his ſheaves of corn, The 
Defendant faid that he was Parſon, and took them as Tithes, and that 
the Plaintiff claiming as Parſon, whereas he was never inſtituted nor un 
duRted &c. and it was holden no good colour, becauſe he did not give any 
colour to him, but as an uſurper. 
But 11 H.4.84. It is a colourto ſay, that the Plaintiff entred claim- 
ng as heire, whereas he was a Baſtard by Pafton. But by Pigor, 38 H. 6.7-- 
It is no colour to ſay, that the Plaintiff entred as heire where he isa tranſ+ 
grefſour , no more is it to ſay, that he was a Baſtard as before, if he do 
not ſay, that he is Baſtard, Higne. 

Alſo in 2 A(ſ.7. It is ſaid, that ir is a good Colour , that Plaintiff en- 
tred claiming to f. his father, who was brother of the Defendant, bur . 
was a Baſtard, but to-fay the Plaintiff did enter as Heir of 7. who was a 
Baſtard, generality is no Plea, for he doth not admit any privity betwixt 
him and the ſaid 7. 

Note alſo that Colour in Treſpaſſe is tolerable, if it 'be any matter 
which doth pretend a difficulty to the Lay people, C.10.per Doctor Ley- 
felds Caſe, otherwiſe the Defendant ought to plead the general iſſue,and 
therefore it is a good Colour, that ? N. granted to him the Rendition,, 
and the Tenant for terme of life died, and that he entred by force of 
that grant where the Tenant never atturned, for the Lay peopledo not. 
know whether the Rendition do paſſe without atturament. or.not. Ky 
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(Colour and Matters of it. 


* So if the Tenant faith, that he leaſed for life, and the Plaintiff did ſur- 
render, for it is a doubt ific may be without Deed.So that the Father ofthe 
plaintiff did leaſe for life, and afterwards that he did releaſe unto him,and 
that the Plaintiff ſuppoſing him to have died ſeiſed, entered, for it is a doubt 
to the Lay people, it by this Releaſe the Fee doth paſle.So if the Defendant 
faich, that the Father of the Plaintiff did enfeoff;him, and that afterwards 
he doth ſuffer him to occupy the Land, and that the Plaintiff ſuppoſing 
that he died ſeiſed did enter , bur if the Defendant faith, that he was le:- 
ſed uncill by the Plaintiff diſleiſed, upon whom he entred, it is no £00d 
plea, nor colour,fo that the plaintiff was younger ſon, where he entered as 
heire, or that the Defendant leaſed unto the father of the plaintiff for life, 
and the plaintiff ſuppoſing that he died ſeiſed in fee entred, for thele caſes 
are not alwayes dubious to the Lay people, 1 g H.6.21.where the caſe is nc- 
tably argued. 

Alſo in 24 E.3.50.It is a good colour, that a woman was ſeiſed and took 
a husband , and had iſſue T. and that the Husband and wife died, T, died 
without iſſue, and that the Tenant did enter,and that the plaintiff as beire 
of the part of the father, did enter where the {and came on the part ofthe 
Mother, becauſe that is a doubt to the Lay people to whom the land 
ſhould deſcend. 

8 Eliz.Dyer 246. In an Aſſiſe of Land in Aiddleſex, the defendant 
pleaded a Leaſe for years made unto him by one F. H.the name de Meſs 
agioin Surrey, &- omn.terrarum nuper cum eo dimiſſinm,and added the ſame 
to be the Land in the plaint,and ſo he was in without wrong, and the plain- 
riff did demur, becauſe there was no colour given to the plaintiff by F, 
andit was herea 2meve if he needed any colour, but the better opinion 
of the court was, that the beter form of pleading had been, that F. was 
ſeiſed tam de terris quam of the houſe, and demiſed cc. per nowen &c. 
29. See C.10.pars Doctor Leyfields ( aſe. 


—— 
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I IT. Where Colour ſhall be good by an eſtate determined , and dts 
feated,and where not 


N an Aſliſe, the Tenant ſaid, that /. X. did leaſe the Land for life ui- 
to the father of the plaintiff, the remainder to the Tenant, & the father 
died, and that the Tenant entred, and the plaintiff ſuppoting his father 
died ſeiſed in Fee entred , and it was holden a good colour , 9H.4-3: 
Alſo in a Writ of Entrie in the qwib«s, the Tenant faid, that Þ 
did recover the Mannor of 7. againſt C. whereof the Land in demand 
is parcell, whoſe eſtate of B. the Tenant had, and that the plaintiff claim- 
ing by a Deed made by the faid C.did enter, & it was holden good colour. 
So to ſay that the Tenant was ſeifed, until by /.S. diſſeiſed,& the plaint!! 
claiming by adeed made by /.S. entred upon whom the D:fendant did r& 
enter,and yet the eſtate of bum by whom he claimed his eſtate was defeated, 
918. by c| ewhole Courr. Allo 


. Glour and: Matters of it. 

Alſo if the Defendant faith, that he gave the Land upon condition, or 
delivered the goods upon Condition. So in Treſpaſle, it is a good plea, 
that he bailed the goods in pledge, and that he had redeemed them : So 
of Bailment of 0 to manure his Lands, and the reaſon is becauſe that 
the party had a good intereſt, untill he eatred .or ſeiſed. the Lands and 
oben all this 1s agreed, in 5 H.7.18. 

Alſo if the Defendant plead that the King gave the Lands to him 1n tail, 
and that he let them to the plaintiff at will andentred, it is a good Colour 
per Curiam,18 E 410. 

Sothat the King leaſed to the plaintiff at will, and that afterwards he 
gave the Lands to bim by his Letters Patents in Tail, 18 E 4.15. But by 
Littleton here, if the Defendant faith, that /.S was ſeiſed, and enfeoffed 
him, and after Entry that .he enfeoffed the plaintiff upon whom he did 
re-enter, the ſame is no good Colour, for it appeareth by my plea, that 


his eſtate was deſtroyed, ad quod non fait reſpon/um. | 
Alſo ina writ of Entry-upon diſſeifin of a rentunto the Predeceſſor of 


the-plaintif, the Defendant faid, that -/.N. was ſetſed of the faid rent 1n 
lee, and granted the ſame unto the Predeceflor of the plaintif, andafter 
I.N. died,the Predeceſſor died,and the Tenant as fon and heir entred, and 
it was holden 2 good Colour by all the Juſtices but Bryay,in 19 E.4.3. but 
the opinion of Brook, in abridging of the caſe is, that fuch a Colour by an 
eſtate determined,is not good, becauſe no doubt there can be of it to the 
people. 

In 38 E.3. 18. It is holden a good Colour, that the plaintif entred into 
the Land of the Defendant, and ſowed it with corn, and the Defendant 
entred,and ſo is the Book of 12.H.7.25. 

3 H.6.9 In Treſpaſſe the Defendant faid, that the Predeceſſor of the 
plaintif leaſed at will and afterwards refigned,and-holden good by colour, 
by Strange and Martin. 

Alſo in 38 H 6;7.It is faid,that in Treſpaſſe, that 7. S abated, and endow- 
ed the wife of him that died, and the plaimtif claiming by / $.&c.no co- 
lonr, becauſe the eſtate of the abettor is gone by the endowment. 


2 E.4 17.Ina Writ of Entry,in the nature of an Afliſe, the Tenant 


faid,that his father was ſeiſed in Fee,and leaſed unto X.tor lite, N.died,and 
the leſſor did enter as in his reverfion,& died ſeiſed,and the Tenant is here 
entred,and the demandant claiming by a Deed by N.entred, and holden no 
colour, for by the death of Tenant for life his eitate was determined.So to 
give colour by a diſfeiſor and to confeſſe an entry upon him, or by aFe- 
offee upon condition,and confeſs an Entry upon him, is no colour, becaufe 
it appeareth that their eſtates are avoided by entry, quere if there be any 
difference betwixt this caſe and the caſe put before, 4. 5 H.7.18. 


Note,that in time H.8.it is put for a rule that colour ſhall not be grven * 


by a poſſeſſion defeated,contrary of an eftate defeated. 
in treſpaſſe,the Defendant gave colour, by a gift of the Teſtator, where 
he did not give,and no colour,1 9 H.6.12.contra by a Feofment where noe 


tinng paſſeth, for the Feofment is admitted, 18 E.4.9. ;$H. 
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(Colour and Matters of it. 
38 H.6.3. Colour was this, that 7. S, was ſeiſed, to whom ?.D, did 
releaſe, and gave colour by ?, D. and net good, 


__ 
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IV. By what perſons Colour ſhall be given, and by what z0t, and to 
which perſons not. 


gy: ſhall not be given by ones ſelf in the conveyance, but by bim 
by whom he doth Commence his Title, 22 E4.4.24.10 H.7.14.tor if it 
ſhould be otherwiſe,therthe firſt part of the Conveyance ſhould be out of 
the Book, but againſt that is the book in 21 H.6.32.for here it is ſaid, that 
he may give Colour by the one or the other, and L.y. E. 4. 134.acc.15, 
E.4.31. of which Brook makes a doubt, 

Alſo Colour ſhall be alwayes given to the Plaintiff, and not to the De- 
fendant, alſo if the Detendant faith that f.S. was feiſed, and that ?. D. 
claiming by a feoftment of the ſaid -1.S. where nothing paſſed, entered 
and enfeoffed the Plaintiff, and in that caſe becauſe the Colour was given 
to a ſtranger, it was ſaid, 33 H.6.7.Petit.Br.115.acc. 

Alſo Seifin in fact or in Law ſhall be alledged in him by whom Colour 
is given, 2 £.4,5-34H.6.1. Alſo ſee 15 E. 4.31. where the Defendant 
gave Colour by himſelf, and it was good. 


—— = 


— — w— 


V. Where Co/our for the Moity ſhall be ſufficient for the whole, 


IP 19H.6.46. in Treſpaſſe the Defendant ſaid, that 7.S. was ſeiſed and 
had iſſue two daughters and died, and conveyed the Land to himſelf, 
and gave Colour by one of the Daughters and good, alſo here 19H.6. 
49. in Treſpaſſe, the Defendant ſaid, that 1.8. was ſeiſed, and enfeoffed 
Husband and Wife, and gave colour by the Husband and good, the 
ſame Law, 33H. 6, 7. by Priſe in a penerall Action of Treſpaſle, 
but contra in Treſpaſſe upon the Statute of 5 H 2.for the Writ doth con 
rn how he eatred into the whole, and therefore he ought to ar 
wer it. 

Firſt, it is to be noted, that alwayes colour ſhall be given upon a Plea 
in Barre, for if he plead tothe Writ, there needs no colour, as appear- 
eth by 21 H.4.4. the ſame Law where the Defendant prayeth in aid, 10 H. 
7.10.5ee C.10 part Leyfelds caſe, and there it was where the King ws 
prayed in aid of, and ſs in lieu of Voucher, which is in nature of a Bar. 

Alſo where the Defendant binds the Title of a Plaintiff by a feoffment 
with Warranty, there needs no colour, the ſame Law of a Releaſe, Fine, 
Corodie, Difſeiſin, and Re-entrie, Per. Br.115. 37 H.6.6.4cc. 

Alſo 1i the matter be matter in law,there needs not any colour,36.H.6.7 


\ 
(olour and Matters of it. 

He who juſtifieth for Tythes as Parſon, needeth not give colour, Per 
Brian, 21 Eq 18. 

He who juſtifieth as ſervant, and. he who conveyeth title from the 
plaintiff,needeth not give colour;contrary if he convey title by a ftranger, 
C.10 pert, Leyfields caſe, 18 E.4.13.2F 4.8.13 H.7.12. 

Alſo if the party claim property, he needeth not givecolour, as where 
be juſtifiech damage feaſance, by Catesby and Brian, 12.4. 12. 

See the opinion of Brian, 21 £.4.18. and65, Thatif a man juftifieth 
for tythes,or Wreck, or Waife, or for any matter of Record, that the 
Defendant needeth not give colour, ,2=ere by Brook , and the book of 
12 £.4-6. ſeems to agree it, for there it is ſaid, that if the- Defendant 
ſayth that the _y_ were ftollne, Per __ 5gnotos, there needeth no 
colour, but if he ſaith, that 7:S. was poſſeſſed off the goods as of his own 
goods, although that Z. ſtole thern, there be ought to give colour, for 
he doth not admit any property in the Plaintiff, the ſame Law if he 
faith, that the goods were ſold in market overt, he ſhall not give colour, 
but if be ſaith, thetf.S. ſold them to bim, he ought to givecolour, 5'E. 
3. acc, But 14 H.6,2. He ought to give colour in caſe of Waife, but the 
Reporter is contrary to the book, becauſe he admitted a property before 
the ſtealing of them. 

9 £.4.22. Colour given by bim who juftified for Wreck, and 34 H. 6. 
Io. 4c. idei mere. 

Alſo if a man plead that ic is bis free-hold "generally, he ſhall not give 
colour, 32 H.6. 12 £,4.5.6 H.7.14. contrary of a feoffment, or it he 
convey the freehold ſpecially by a ſtranger, for then he doth nor admit a- 
7 _— the plaintiff, as the caſe isin 12 £:4:6: and that appears alſo 

2 E:4:8. 
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. L. What Feoff ments ſhall be withis the compaſs of the Statute of 
Martebridge, Chap.S. what not. | 


HE Stat is, De his Qui prime genitos feofare /olent, &c: 
yet if the eldeſt ſon dyeth, and he enfeoffeth the youn- 
gcſt, the ſame is within the equity of che Statute, Plow, 
Com. 59. 

if Lord and Tenant be; and the Tenant alieneth ia fce 
Pi.C. 4. partis by colluſion, the feoffee doth re. infeoff the feoffor for 
in F ernons ca/e ifs therein in taile tothe ſon , Leſſee for lifedyech, the heir eacreth, a 
untill the F- granger by licenſe of the heir puts in his cattell, the Lord doth diftrain 
_ _ + Wy th a for x year,the ſtranger brings a Replevin,and recovers; be- 
Fo que uſe _ it was not _—_ _ . p et 7 a" aug: ounvy "_— Var well 1 

ould not be 1" the firſt feoffment, but if he had averred it,then the heir hou inward, 
ward, je! ſe notwithſtanding the particular eftate for life;but by oye, If the Tenant 
> a- leaſeth for life to a ſtranger, the Remainder in fee tothe ſon, the ſame is 
pudged, that i/ not within the Statute, becauſe the ftranger wig live longer then the 
Fell que vſe ſon, 33 H 6.14. Alſo for another reaſon, becauſe that Colluſion was not 
after the St4- in, all the Eſtates, and therefore ifa man m2keth a feoffment by colluſion, 
bg and the feoff:e maketh a feoffigent over, Boxa fi4e, the colluſion ſhall 
—_—_ , "_ ceaſe: Alio if che Tenant alicnerh fyFrenger in taile, the remaindec in 
colliefjon to de-"fee to his ſon; or eng wy T afir 5169 _—_ ro io Fon 
Faxd the Lo'd the ſame is no Colluſion , ojle : 0 if a Feoffment be made 
of b12 ward;the 1nito a ſtranger, to the en to marry his Naughters, and after- 
ING wards to re-infeoff his ſon ,-the ſame is no colluſion with the ſtatute, bot 
Stare of Contrary if it heeo re-infeoff his Heir immeJiatly. Alſoif ſuch a feoff- 
Hlrrleb/idge mentbe made to enfeoff the Heir and a (tranger, and to the heirs of che 
wy ſon, the ſame is no col'uſion., by reaſon of the benefit which may be | 
tne 


Sees. part 76. } 
acc Com. 32 ac.. 
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the figanger : Alſo it is there admit ted; that if the fa ther giveth lerds in 
cailerothe ſon, that the ſame is within the ftatute, but fee 27 H: £: 1c: 
contrary. 

A oth maketh a feoffment to two, having iſſue 2 ſons, one of the age of 
2. years, the other of the age of one year, and made his will,that bis Fcof- 
fees ſhould have the free- hold for twenty years, and then his ſon;to enfeof 
his ſons if of ful age, and it was holded} coibe colluſion, notwithſtanding 
that the cld«ſ ſon was of the two years at the time of the feoffment, 6 R.2 
colluſion 47: ; - 

The Tenant enfeoffeth a ſtranger, tothe intent to enfeoff his ſon when 7; c Liw.7. 1f 
he cometh to the age of one and twenty years, the ſame is not colluſion , ie Father bad 
becauſe the Father may live untill he cometh of full age, alſo the feoffee _ efate 
hath an intereſt for the time, if the Father dyeth before the ſons age of one ay fer s off 
and twenty years, but if the feoffment had been to re-infeoff the ſon after ,aingey ts ane- 


the death of bis father, the ſame had been colluſion. 10 E 4.2. they in fee, the 

d " ſame was (it of 
the Statute of Marlebridge , Eut now at this day the /on ſhall be in ward, ſer a third part of the land. and 
his bedy, the ſame law, x be enſeofjed bis eldeſt ſon, and a ſt: anger, and to the btirs of the ſon, be (ball bt 18 
ward ſor bis body, and the third part of the land. 


It is cleer that the ſame cannot be colluſion during the life of the father 
33 H.6; By Priſet, If a man maketh a feoffment and livery upon condition 
that the feoffee re-infec ff his heir, when he cometh of full age, although 
that the deed of feoftment be ſimple; yet it is a ſeoffment by colluſion, 49 
£:3320;4cc: 

Vi:" :6:p+ Sir George Curſons cale, and vi;C; g:p: 83. in Ltonard To- 
vie caſe, if the Father doth enfeoff his younger ſon, or other to make a 
joynture to his wife, or for the advancement of his daughter, or for the 
payment of his debts, and afterwards he conveyeth his land to his eldeft 
ſon and dyeth, his heir within age, be ſhall be in ward for bis body, aod 
for the third part of the land, and that by the Statute of 32 and 34H: 8: 
But if the eldeſt ſon; bona fide , purchaſeth land of his father for valuable 
conſideration, he ſhall not be in ward, nor pay prime ſeiſin :14 Eliz: Dyer, 
C.2ip. in Bingham: caſe, if the father convey his lands to his middle ſon in 
taile, and the remainder to the youngeſt ſon in fee, and dycth , his eldeſt 
ſon within age , he ſhall not be in ward by the ftatute of 33 and 24H: 8- 
for that it is out of the Statute, the 20 Fliz; Dyer, 361: If the Kings Te- 
nank doth enfecff his brother, co the intent to infeoff his heir male of 
full age,where at the time he had not heir male, and the father dyeth, ani 
then an Heir male is born, if this colluſion be found by" office,the Heir ſhal 
be inward for-a third part of the land: . ea, 

Vi:10 Eliz: Dyer 268 (::: part, 47: where it ſeemes he ſhall be in 
ward for the whole, by the fift by colluſion, 95:C: Ljr:78: but for a third 
PL FA Met 54:0 Yoo? 32 died fit ee da rch 

If the Tenant'levieth a fine [us releaſe, the Lord may aver the fime' 
M m 2 eo 


to be by Collyfion, 7 H.4.15. 12 H.4-16. where Fine was pleaded, che 
Lord be/ award the fame to be by Collufion, to the intent to enfeoff his 
heir at full age, but ſee 38 E.3.Br.Gards 74. that againſt a Fine Swr Co 
 nhſan; dt droit come ceo, no Collufion ſhall be awarded, becauſe the 
Fine is executed, the doubc that a Fine ſhould not be within the Stat. was, 
becauſe the Statute is, De his qui primo genitos feofare ſolent, yet a Fine is a 
'Feoffment -upon- Record , therefore holden to be within the 
SLaturte. | | 
A Deviſe is not within the Compaſle of this Statute,as appeareth by the 
better opinion of the Book in 27 H. 8.7. the Lord Dacre: caſe, for it 
ſhall not be intended, that he made the Deviſe by Covan. 
If a Feoffment be made rendring a {mall Rent, during the term that his 
heir ſhall be within age, and afterwards the double of che Rent, the ſame 
is Colluſfion awardable , See Gld N.B.96, 


_ — — OC —— cc 
_ - — — 


pr er ee CES 


IWhat Lords are within the proviſion of the Statute of Marl. 
bridge,cap; 6, 


F the Kings Tenant holdeth other Land of another perſon by Knights 
ice, and alieneth. the ſame by Colluſion to enfeoff his Son and 

heir apparent at his fullage,and dieth, the heir within age,and Ward of 
the King, by reaſon of other Land holdenis Capite, the King cannot a- 
ward the Colluſion, for that is given to him who is immediate Lord.by Hull 
& Gaſcoign, 9 H.4.6 but afterwards Hall ſaid, that he would be adviſed of 
it: But clearly by T irwite, if a man who holdeth ofthe heir in ward maketh 
aFeoffment by Collufion and dieth,the Lord may award the Colluſton, for 
now for the time he holdeth immediately of the Load, yet Fiz. to Col- 
lafion 12. by Thirning and Hanck ford contr. as to the firſt caſe, for the 
Prerogative doth extend for to award the Collufion of the Land aliened,as 
to have the Land not aliened, were. For Brook, makes a doubt by what 
Law the King may award the Collufion, Note 12. H.7.1g. Marrour. It 
1s.admitted, that he may take benefit of the Statute, but he ſhall be 
put to his Scire facias; but quere alfo of that, for if it were apparent 
Collufion, he-ſhall have the ſame benefic which other Lords ſhall have, 
and ſec here in the end of the Caſe, that Frowick vouched the Book of 9 
4- to be adjadged, that the King is not within the compaſle of the 
akute tho ſe, but the reporter faith, that the Book is againſt it, 

7. 


12 


if che covin had been at the common law, it ſeems the Lord might a- 
it wel eno 


or he who hath wrong may awardit to ave his right 
and therefore if Tenant in Tail doth F+ bem hag and afterwards nine 
Gayes betorg his death he enfegfferh his Son of other Land which ſhow? 
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be aſſets to him, to the intent to extort the warranty, the Diſcontinnee 
may avvard that covin, 34 E. COPLEY 68.1473 . 

The Feoffee upon condition, becaule he had broken the condition, did 
cauſe a tranger to bring a Formedoa againſt bim, to che intent to bind 
the Feoffor, the Feoffor may award that colluſion, and yet he 1s a ſtranger 
totheaction, 7 H.4.19.. aHfoa Termor ſhall award covin, 14 H.$.3. and 
the Action was brought againſt the Leſſor, C. 2 part 55 acc. 


M 
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When the Lords may enter, when not, but areput to their aFion.” 


- 


|þ the Father enfeoffeth the Son and heir by colluſion, and dieth, the 
Son within age, the Lord may enter and ſeiſe the Ward, for the ſame 
is coYufion apparent, and is not within the meaning of the Statute of 
Marlbridge cap.6., But if the father enfeoffeth a ſtranger to enfeoff his 
heir, the Lord cannot enter,but he is put to bis Writ of Ward: the ſame 
Law where the Feoffees make a Feoffment over he cannot enter upon the 
ſecond Feoffees, but if the heir himſelf be one of «the ſecond Feoffees, 
and it is awarded, that theſecond feoffment was by covin as well as the 
firſt, the Lord may enter upon the heir, who is in by the Feofment of his 
Father, or the Feofment of his Feoffees, and herethe covin ſhall be tr- 
ed, but where he cannot enter, then the covin ſhall be tried by an action 
brought by him, forthe ſame is not covin apparent but awardable, See 33 
H.6.14.. where the caſe is notably argued. 


i. Mi 
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Betwixt what perſons Colluſion ſhall be inquired of by the Statute 
of Welt. 2.cap.36.of Mortmain. 
E Statute of Weſt. 2.cap.z6.is, Cui viri Religionſs  alie prrſone 
Eccleſiaſtice implacite at aliquem &c. & fic implacitatus fecerit defal- 
tam. The Statute is not to be intended where a ſpiritual! perſon. impleads 
a Lay man, but it is alſo to be conſtrued where one ſpirituall perſon im» 
pleads another ſpirituall perſon, for Colluſion is the cauſe of the making 
of the Statute, which covin is prohibited in all perſons, and that the Law 
is ſo, ſee$ E.3,& 01d4N.B.177. for here the cale was, that an Afviſe of 
Darrein preſentment was brought,and the Plaintiff was non ſuit, for which 
a Yuale 7s iſſued, and there the ſuit-was betwixttwo ſpirituall perſons, . 
and the epinion of Br. in abridging the caſe 1s, that one Religious per- 
ſon connot alien to another Religious perſon, and to that purpoſe ſee F. 
N.B. in his N.B.222. D. where he puts the caſe, that if an Abbot will - 
give Lands or demeans in Mortmain to another Abbot or Prior, or other - 
Body politique, yet he ought to have the Licence of the King ſo to do, by - 
reaſon of the words of the Statute of Mortmain, Foff2,cap.36. 
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(ollufion and Covin: 


In what Caſe Quale Jus ſhall iſſue forth, in what mot. 


|Þ a Writ of Entry ſine aſſes/# capitul;, the Tenant pleaded in barr, and 
traverſed the Entry, and it was found for the Dennandant, but the Colly- 
fon was not enquired of, for which cauſe the Court awarded a ſpeciall wrir 
for to inquire of the Colluſton ,*for thata 2uale 7 thall nor iſſue forth 
but upon a default, for where the party doth recover by iſſue tryed, the 


Jury oughtto inquire further of the Collufion, and to that itſhall be in 


the nature of aninqueſt of Office, for an atcainc lyeth upon it, 33 H. 6. 
25. 14 Aſ.13.44.E.3.41. 

40E.3-37. in Waſt, the Writ was brought by an Abbot, the Sheriff 
returned upon a Writ of Enquiry of the Waſt, the Walt and the damages 
20 marks but the Collufton was not inquired of, for which cauſe a 2 «ale 
7a: iſſued forth, bur otherwiſe it ſhould have been, ifthe triall had been 
before the Judges, for then thoſe who tried che iſſue, ſhould alſo have en- 
quired of the Colluſton,as the book in 38 E.3.12. is. 

14. eAſſiſe 13. Br. Ynuale fu 11. In an Aflife the Defendant made de- 


" fault, andit is there holden, thatthe Ailiſe ought to eaquire of the Col- 


luſion, and no 2w«/: 7x5 ſhall iſſue forch, for the Jury are preſent at che 
Bar, contrary in Waſt @uod nota. 

50 E.3.22.1na Ceſſavit by an Abbot, the Tenant did appear and cor- 
feſled the Teaure, and tengred the arrearages, and before the party liad 
Execution, a Owale fur was awarded upon the confeſſion. 

45 E.3.18. Ina Previpe quoi redaar, the Tenant vouched an Abbot, 


the Abbot vouched over one who made default, for which the Tenant 


had a Writ of Enquiry againſt the Abbot, and the Abbot over, but Ex- 
ecution did ceaſe untill a 24ale /ws iſſued forth to enquire of the Col- 
luſion, becauſe that the vouchee made default, but if the Recovery had been 
by ation tried. then the Colluſton ſhould not be enquired of, becaule it 
is out of the Statute. . 

A man brings an Aſsiſe, the Tenant plead, no wrong, no diſlſeiſin, 
which is found tor che D2mandant, yet the colluſion ſhall be enquired of, 
but not by a 2 «ale fs, and yet the Statute is. that the colluſion ſhall be 
onely enquired of upon default made, 20 «A. 14. alſo 3 E.4.13. By 7er- 
»,if a Religious man doth recover by confeſsion, rendition, or ation 
tried, the colluſion ſhall be _—_— of, 

In a Ceſſavit, a 2uale Jus iflued forth, and it was found that there 
was no colluſion, and for fear of Myrtmain, it-was found that his Ti- 
tle was by ſucceſsion, 21 E.4,5. & 19 E.4.5. and yet the Judgement 
ſhall be of che Land and not of the Seigniory, quod nota, 


In 


Collufion and Covin. 


tn what «@ions Colluſion' and Covin ſhall be emquired of, and in 
what not; 


N all reall ations where any free-ho'd ſhall be recovered, - colluſion 
ought to be enquired of, as /ngreſſs ſine aſſenſn capitnli, 23 H:6:25: In 
a Ceſſavit, 50 E.3.12, in Aſſiſe, in every Precipe, 14. Aſſ. 16. Soin waſt 
eſpecially grounded againſt Leſſee for life, the colluſion ſhall be enquired 
of, but contrary againſt Leſſee for years, 3 Edw. 4.14. 1oH. 7. 3 
but for the damages judgment ſhall be given preſently, 40 Zaw. 3. 37. 
In a 7474s #t7um, where the iſſae is upon the right, ne colluſion ſhall be 
enquired of, 37 Edw. 3. Collufion 15. In a replevin, ina writ of right of 
Ward, Ejeflione firme ; Quart tjecit infra terminum , Warrautia char» 
ta , ln Covenant to levy a fine where an Abbot is vouched , Colluſion 
ſhall be enquired : So 19 £dw. 3. Upon execution by Elegit , 14 Faw.z. 
upon a writ of enquiry of damages, colluſion ſhall be enquired of , and 
Execution ſhall ceaſe, as well Pr the damages as for the Land, for ifthe 
colluſion be found, he ſhall not have damages, 2were if the ſame Law 
bein a writ of Waſt:: Alſo in a 2are impedit, the Colluſion ſhall be en- 
quired of, becauſe it is not in the nature of a Treſpaſſe; butir is to 
recover the Church , and therefore the Colluſion ſhall be enquired of , 
42 E 3.27. but contrary in an annuity, for that chargeth only the perſon, 
16 Edw.3. 10 Eaw. 4.6. 34 1.6.37. 20 H.6.7. 6. £.3 21. 

10H.7.3. In Avowry no colluſion ſhall be enquired of, becauſe be 
recovers nothing, but to have a return: alſoin a Writ ofentry, Ad com- 
»nem legem, there ſhall be no enquiry of Colluſion, becauſe it lyeth on- 
ly where Tenant by the curteſie, or Tenant in dower do alien in fee, and 
bere he is to recover nothicg, but to preſerve his Eſtate of the Reverſion, 
But ſee before that in a Writ of Entry, Ad terminam qui preteryt, thi 
Colluſion ſhall be enquited of , and ſo ina Conſimils caſw. 


_— — 


Where the C oiluſrons ſhall be tryed, 


þ a Precipe be brought by an Abbot, and a forraine releaſe is pleaded), 
and it is found for the Abbot, thoſe of the forren County ſhall not try 
the colluſion, but it ſhall betryed. where the land is, 33 H:6:25- 

In waſt brought, the Defendant pleaded alicenſe in Loudon of Land in 
Eſſex, and thelicenſe tryed and found for the Plaintiff, and ke did en- 
quire of the colluſion in London, and by Mortdancefter the colluſion 
[all be cryed where the land is in £{ex*, becauſe they have the beſt con- 
nuſans of it, for the Colluſion goes to the whole matter, and it-is not 
ike unto, Treſpaſſe , where a Releaſe is pleaded io a Forraigne Coney ho 
or. 
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for here "y ſhall enquire of the damages, becauſe it is but acceſſory, 
and he v 11 N.4. to error, but Frowsck held that the collu- 
ion might be enquired of in any of the places, and eſpecially in this caſe 


of Waſt, where the enquiry lieth much inthe diſcretion of the fathers, 
and it is inthe perſonalty, 10 G.7.3. 
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I. Conditions n here they ſhall be void. 


E whoſe cattel were taken in yithernam, took them from the 
Sheriffe, and gave Bond to keep the Sheriffe without damage; 
and the Bond was holden void by Marcham and Rikbill, becauſe 
it was againſt Law,as an Obligation to keep the Sheriffe harmleſſe of their 
embezelling of a Writ, and Tbir» faid, That if I am bounden to fave 
you harmleſſe againſt all the world, it is void, becauſe the condition is 
impoſlible, 44.2.H. 4.10. Obligation 13.vide 8.E. 4.12. Oblpgation 8. a- 
grees to the laſt caſe, that the whole is void, when the condition is impot- 
ble, but the contrary is holden, 2 £.4.3 by Choke and Needham. 

One who rendred himſelf ac the Exigent, bound himſelf to keep the 
Sheriff without dammage of the Return, and he returned /a»gidur in 
Priſona,, and a new Sheriffe þeing made, the old was diſtrained to bring 
in the body,and loſt iſſues, by the opinion of the Court, the obligation was 
forfeited,alrhough he did not looſe dire&ly upon the ſame Return, but up- 
on the ſequel, and by reaſon thereof, 4.8.18 E.4-21. and the Plaintiff 
needs not to give the Obligor notice of the damages, $8 £.4..12. 

Debt upon an Oblgation conditioned, if the rainrif be not endamp- 
nified againſt the Biſhop of F. of a collation by him whereof he was 
not charged, and diſtrained for the ſame &#c. The Defendant did alledge 
that he made I vvith the Biſhop, and alſo that he gave to the 
Plaintiff r00s. for the Diſtreſſe,and the lait vyas holden a ſufficient ſatis 
faction to ſave the Obligation, T. 41 E.z. Dett. 128. 

See that a condition to keep the Obligee harmleſſe againſt a tranger to 
vvhom he is bound, ſeems to be void, becauſe the ſtranger hath not to 
meddle &c. 21 E.4.63. 

A condition to keep him vvichout Damage in any ation brought 
Sali 


Conditions. 


gainſt ou, is againſt law, becauſe it is maintenance, and the whole is void 
11 E,4.28. 

A generall condition to keep without damage , without any more, is 
void, v5.9. H.4. conditions 6-2 R.4.10, $ 6.4.13, 


——_— 
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IT. Where a Condition is repugnant to-th2. Eſtate, or greet, Or 
war- anty made but impart , is good, where mots. 


tes holden by all the Juſtices, but '»#e ; That the:condition'ia a 

warranty by Provi/o, that he ſhall not vouch, or thache ſhall ciotres *29. Cnr. co. 
cover in value is good, becauſe it doth not take away the "whole grant , 17 17 39170 
for he may rebutr , but in a feoffment the proviſo, that tbe feoffee ſhall pe, the _ 
not'txke the profits, nor ſhall commirwaſt, nor alien-is void;bar the laft dicion of « 

is 2 £00d condition npon a gift in tail, 7 H.6.4-7. conditith 1.21 HG: com 001d was, that 
4itien4.In- the firſt caſe Z»»e would have it ts be podd defeaſance ofthe '** 42/endant 

warrancy,but not by the ſame deed ofthe laft caſe, 04.23 H.7.25.Buta”” = —onv. mi 
cnodition, that the Feoffee ſhall not alien to C, or to T, or that he ſhall ;, + ng i/ be 
not alien by deed, is good, contrary of fine, 10 H.7.11. did, that be 


| | td ol. 
to the plaintiff, altbon gb that the condition did not reſtrain tht pavty,totally of bis trade, et it = pr! Ao a 
void bond, viiztHgy. c,ri;part 53: and ſo was adjudged, $.44- Elix; in the common pleas, Ro:t in Pc- 
tet and Baichelros caſe, quere if there bt not a d; enge detyrint a promiſe and an obligation, for a man may 
110miſe or contratt that be will not uſe bis trade, but be cannot bind bim[clf not to doit. © | 
C.Lit. 223, 4 deviſe to oxe in ſet upen condition be ſhall not alies veid, fo of aveleaſe or confimation. 
But tbe {coffee may covenant that be will not alitn, and grod gn 5 Bp 1915044 Wf.44. the frofſer may cs- 
venans that ve Will notvouth or rebut, \'C.6,fart 43, 4648 Midimages caſe, | 
$8399 & ,2Ut, mul 51333 tte. WW 3645 1 | 
If land be-given.in taile, the remainder in fee to the heirs of the donee , 
vpon condition to-re-enter upon alienation of the Tenant in taile, this. is 
good, which were not good if the fee be executed, r 1 H-7.6. | 
A Rentwas granted in fee; provi/e, that ;the-w 
n0t be endowed, it i a void condition, becauſeit is forthe tape, of a 
iranger, or becauſe iv is repugnant, but a:P70v3/0,, Thar ſbee ſhall nor 
be endowed during the nonage of the heir, is a good condition, and ſhe 
ſhkll recover ; but execution ſhall ftay, &c. 22 E,3.{(ondition 12.12 E 
3. Condztsop 11.- Bat lee, [That if that Land be aliened over, in fee, and 
the Tenant doth attorne , hee ſhall be eRoppedro claime this' adyan- 
tage, ESTI M02, VN Ot Lk, IRE 
Two grant,caſtodiam parci, taking ſuch fees as T. had, | Proviſo, that 
that deed ſhall not charge the perſon of one of the grantors, the ſame is a 
void candition,) ro dh 78; hag) oc nul £e FI SUADGTSS . 
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we dools acigecilet niflen is 1s: I 11.; Condetion 
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ie of che, Eantee ſhaft 


294 (;onditions. 


I II, Condition to keep without Damage , or to warrant O& de- 
' fend Lind, hvwit ſhall be perforwed ag ainſt « perſon cer- 


tain, Oc. 


Ote , IfI be bounden to any one to warrant and defend his Land s- 

N gainſt all people, *if he'be pur out of his Land by any man, the ob- 

ligation is forfeitedby reaſon of this word ( Defend ) A1.2 E.4.16.0. 

therwiſe it ſeems of the word ( Farrant) Yncre Debr 71 .See 18 Eg, 

20: Aifference where the Conditipn is , That B. will give him licen(e, 

andwhete tie. ſhall bave licenſe, or in the laft caſe , if he be diſturbed by 
' any, the Obligation is forfeitedby £3: /ctoy. 

{1 :Conditida co keep the Obligee without damage agrinſt 7. to fwhom he 

- - wes bouriden ,; & 6. -it ſhall be a good bar, has before the day, the ſayd 

{did deliver the Obligation to; the Plaiaciff, withourthat, that be ws 

ified before the delivery 38 4.6.23. Debt Gy. | 


Ee tt 
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I V. Condition, gr Covenant to be performed beyond the Sea, 


e Condition ofa Bond which is to be performed beyond the ſez, is 
voyd for the gryall, Per cariam, 10 H.6.condition 2. 

A Condition tego: with the obligee beyond the ſea in ers 00d, 
and if he depart#\btyoad-che ſca,>that ſhall, be cyed by the Marſhall, So 
a Condition , that ſuch a ſhip ſhall come from ſuch a port at ſach a day 
is good, bur « condition me a9 Ry Preſents viagio from 
B u#deaux to Lynn, is not: good, but | opp—_—__—_ fagle, de- 

= m——— h 34 W | 
231 F.q.20;Debe,y8. Sethe boak, and a coveriant. npon ſuch: x deed 
3 p06; 'f he otherwvHll plead not his deed, ocberwile it is if he'plead per- 

ſotmunce, of chalſeoge\tbedded, 2h Egon yy 21.04 bs 


— —___— 
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fer, he Wh Gift ;"tha if he alien, 


it ſhallremain to a 

; $744 Pagentt, Vas 21? i 
{ 201d ls ; 2290 $3 to 9: "I 
A Sit innxiltorheeldet ſonuponcondiricn, charif he atieneharth 
ſame ſhall remain tothe youngeſt, adjudged a void condition, 31 #. 


6.37. | 
"$0 ifthe edndition were, thatwp6n ſuch alienation the eſtate to ceale 


ranger, Oc, or if the feofſee do n0t 


FS 
7 Conditions. . 275 

or that he in the remainder ſhall enter, the remainder is void, 21 H.7,12 See c, 3 pore 
for it is there ſayd, That the fee cannor ceaſe without an entry'; box an '* ©e2%4n"s 
ctate forlife may. As if Leſſee upon ſuch a condition alien after Attorn- 7.7, /17 71." 
ment to the grantee of the reverſion, he may enter, 11 H,7.17. But 0- canzor deter- © 
therwiſe is it of a condicion. that he may enter. 2vere, the differenc e, mine aor ceaſe 
for an eſtate of free-hold ſhall nor ceaſe by the death of Ceftss que vie, 709%! an cn» 
until he in the reverſion hath entred in fa, 18 E.4.«cc, " 

T rifilian faich, That if I give Lands in fee, rendring rent, and for gon» 
payment ws the _ Co _ __ ee wy land ſhall re- 
main to a ſtranger, the ſame is , andu ceaſer, the ftranger 
ſhell have a Formedon in remainder. #5ch. Fach acaſe never ha , 
therefore full adviſe of it, whether it be law or not, &c. 43 Af. pl. 44 
condition 28. 

A gift intaile upon condition, that the donee, &c. may alien for the ad+ 46 E.3-5, 3H, 
vantage of his ifſues, is good, 46 Z.3.#/arranty 28. 6424466, 

A deviſe for life upon condition , that the deviſee ſhall ſigne for the 
ſoul of the dead,the remainder over in fee, if the heir enter for the condi- 
tion broken, be ſhall defeat the remainder, 24 Aſ.pl. 17. Aſiſe2 81. 
See more of this, Perkins, fol.108, 


VI. What words ſhall make a Condition in the Kings Grawt , or 
in the grant of a common yerſon , and whenthey ſhall be 
iz the Nature of a Covenant , Condition , or Grant. 


He King granted an Advowſon to a Biſhop, and that he might give Note Plow, 

A& it in Mortmain,it is no condition, but it is an eleQion in him to give it _ _ : 

in Mortmain, 43 E.3. 3 4. conditions 7. | ego og 
If a man maketh a Feoffment, and that the feoffee may pay the Rent , are condition if 

and for non-payment , that it ſhall be lawfull for the feoffor and his heirs 1+ be noe re- 


toenter , it is a voyd condition, for he need not pay it , Perkins 144- oa wc. 
— Debtby Z. againft P. upon an obligation which was endorced, cm frei "= = 
fra nominat #1 Þ. tenetur infra ſcripto E: pre fat. tamen E. vult & conce- rather words 
dt , quod fi dilFus, P. fieterit ad arbitr. A. cc. Agreed that the words of limitation, 
(V#b & covcedit ) are void , but the condition begins at the words, Ss ***® of « condie 
tterit', which make a good condition, for the other are words of grant : IE _ 
y the Obligee, where it was only the deed of the Obligor. But Browne 139 in 8r0w- 
ſaid; That he might have pleaded, that it eppeareth by the deed ning at betc 
caſe, 1 5 
be gives in them wpou condition, that if the donze dy without ifiue , that the davor h_ it 35 mot & 
condition, becauſe nothing is reftrained, (0 if it be, if tbe Leſſee do waſt, that the Lefor ſhall extey, it 35 
Bo ny becapſehegive; nothing but what the law gives before, See Comin Binghams caſe, Sc iple velic 
mw rt nor & £43 4% + it is not compulſory , but gives tbe party an eleftion , - which are not 
Vale Aſfife, 16. 1 0 / was granted to burhand aud wiſe , endif the hurband aye, hving the wife, that ſbee 
ſhall baveg t,” and that if the wife ded diving the bughand, that be ſball bave 40 5 judged that the wife 
oy mo wk - 0 F — limitation, beaax{e it is no reflraming of the firſt part of the deed, 
the d' ed. 


Naz that 


- 


Conditions. 
that the Obligor had granted that if &c. vide 21 H.6.51.Barre 157, 

A feoftment rendring rent, and- for -non payment it ſhall be Lawfull eg 
the feoffor and his heirs to take back the Land, this is a good Condition, 
HM.6.E.2.Emre (ony.y5. Andſo it is of the word Retainer, Perkzns 143, 
and Perkins faith,that this word,that he may lawfully e nter for nor pay- 
ment is a good condition, 1 44. | 

In Aſſiſe the Tenant faid, that he gave the ſame Land to the Plaintiff 
npon Condition ( by Indenture ſhewed) that he ſhould be this Mine in 
eime of peace &c. and that the Tenant ſhould find him a horſe, cloaths, 
meat and other neceſſaries, and at what time that the Tenant ſhould re- 
fuſe that the Plaintiff ſhould hold the Land diſcharged of the condition, 

Wide C. 2, part provided notwithſtanding if he be ſick, that then he ſhall have the Lands, 
Gromwels caſe and neceſſaries, when he recovers, and is required and refuſeth , that 
35 H:8.8r.57. then the Tenant may enter, and alledged a requeſt, and che Plaintiff aid, 
27 H.8 47, 48. that before the requeſt, he required the Tenant to find himneceſſaries, 
Cena which he refuſed, fo as he had cauſe to hold the Land &c. It was adjudged 
> ong;. that the Plaintiff ſhould recoves, and that the Proviſo ſhould have relati- 
tion, when « On onely to the Words ſubſequent, v4z.. if he be ſick &c.and that the Land 
Covenant, ſhould revertupon requeſt and refuſall, which is not alledged by the Te 
Whey 28 Excep: nant, H.13.H.4q Entr.cong 57. 
nee — ACondition that my Feoffees (5 #3 ſnerin) ſhall releaſe to T, refer 
requiſite co £© the time paſt, buta Condition that I ſhall give all my goods (/..4»e 
make the word fwerint) ſhall referre to the preſent time, ſo condition to be non fuit in 
(proviſo) to be all actions (f qui fuerimt) 35 H6.13. & 14. 
— not Leale by Indenture ,_ Proviſo that if the Leſſor will occupy the 
devend upon @ Land, withour letting it to farm, then the Leſſee doth bind himſelf by 
nother ſentence. the fame Deed to remove upon warning given him &e. and ut 
#.That it be the way holden by Fitz. and Azdley, that the ſame was condition, and the 
words of the <1; uſe that the Leſſee binds himſelf, &c. ſhould not defeat the effe& 
noner Feaſſe, of the Proviſo , but declare the aſſent of the Leſſee. So a Leaſe rer- 
3.Tbatit be dring Rent, upon condition if the-Rent be behind , that the Leſſee 
compulſory. grants that the Leſſor ſhall enter, and it was holden there a good condi- 
tion, and ſo Proviſo , that if - the Leſſor will oeeapy &c- without 
any more, otherwiſe it is of Proviſo, if the Leſſor pay 20 |. 27 H: 8.18. 
VideC. Lie, TheKing gave Land, to the effe that the grantee ſhould give the ſame 


2s = DI. in Moremain, this is a good condition to re-enter for not doing of it 
” or | 
Ad faciendum 38 H.6.35:. 


ea intentione 
ad effctum, ad-propolirum, de not make the eſtate in- the Land conditionall i the caſe of « common j''- 

{on , but otherwiſe in the caſe of the King, Wide 31, H; 8. br.35. Dottor and Student 125. Viac 
Ploween comment. | | 

Proviſo-, That 7. my Sonne being my Heire releaſe , the ſames 

good, and if 7. hath an elder brother who dieth, now Tought to relcale, 

and ſo the preſent time taken for the time to come by Fitzh.27 H.8-17- 

If a.man leaſeth without impeachment of Waſt, Proviſo that the _ 
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il not do Waſt in domibus voluntaric, now if he do voluntary waſt in 5 E4%, Dyer 
ys the Leſſor ſhall have an a&ion, andalſo for every other waſt, and ater = 4 
is not put to his Writ of Covenant, as if it were by another Deed, but ,,/.: 1; aſe for 
yet this Proviſo ſhall not defeat the eſtate,g9 H.6 3 5 Jears xendring 
A Leaſe made for life, Proviſo that he ſhall not hold the Land after the rexr, proviſo, 
death of T. the ſame is a limitation of the eſtate, and a Proviſp may !Þ4/ iz the ime 


be an Exception onely, and the fequell of the Words ſhall exprefle it, T. hey og 
27.-H.8. 17. pory | pr 


A Leaſe rendring rent upon condition, that if it be behind, that he Chaprer,che pro- 
ſhall enter and ſell the Chattels for the Rent, the ſame doth not defeat the vi/o was not « 


eſtate, 19 £.3. Barre 280. | prev uy 


_— 


——— ———— 


DO 


VII. How the Condition of a Feoff ment, to pay money to hins, 
his Heirs and Executors, or by him, hisHeirs os Executors, to 


whom, and by whom it ſhall be performed. $4.Ma, Dye, 


145.4. M.2 4 

A Feoffment upon Condition, that if the Feoffor or his Heirs pay to E:Graware 
the Feoffee, his heirs, or Executors, 10 |. before ſuch a day &c.and _ - Pp _ 

both die, and the Heir of the Feoffor doth pay the money to the Exe- {on Jn he 

cutors of the Feoffee, this is good, and he ſhall enter upon the heir of Feoffee payro 
the Feoffee, but qwere if there be acquittances without payment infact Feofſor bis bejrs 
if the Heir ſhall be put out, H. 12. E.3. Condition 8. T.13 E.3.Con» rb va 


d;tion I Q, aay, the Feoffee 
the my- 
W to the beiy or executors but if the F eoffment w1s upon condition that the Feoffor pay to the Feoffee bis beirs+ 
and executors 20 1,ſuch a day, and the Feoffee dieth before the day, the money muſt be paid to the Heir, and: 
not to the Executors-, becawſe they aye not aſſignes of the eſtate» 


But ſee where the Condition is, that the Eeoffor or his Heirs, ſhall pay 
to the Feoffee or his heirs, it ſeems the payment is good to the Heir, or to 
the Executor, but none of them ſhall have an action for.it, and the Deed. 
of Feoffment doth belong to the Heir, and not to the Executors,12 EF. 3. 
Condition g. But Littleton conceives that in this Caſe the payment ought 
to be made to the Heir, and if he be notnamed,then to the Executors,and. 
not to him, Lit. Chapter Conditions. 

Thediſſeiſor doth releaſe to the diſſeiſee,upon condition,that if he pay, 
&c. that it ſhall mend, the diſſeiſor makes a Feoffment, the diſleiſee 
tenders the money at the day and place, and after he pays it to the Feoffee 
in Court, the ſame is go0d, 17 Afſ.2. Condition 14. Andit was holden.in. 
ſuch caſe, that the payment to the difſſeifor, or to the firſt Leſſee or feoffee 
was good, and that he ſhould put out the laſt purchaſor, 318.3, om 
france des faits 14. P.10 E.3,406, 

A Deed. 


A Deed was delivered upon condition to pay &c. to a ſtranger, and in 
derinue- npon Garniſhment againſt him, it was returned that he was 
dead without Heir or Executor, but that the Ordinary had ſequeſtered 
who was warned;8 by Attorney a , to whomkthe moneys were deli- 
vered, but he put in ſureties to render them to the Court, if &c. For the 
Court doubted if the Biſhop or the other to diſtribute ſhould have 
them or the King, 24.48 E.3 Garnii/owent 31. Tos 

V;.C.Lit.zo6. And note upon'ſuch a Condition of payment by the Feoffor hiniſelf, if a 
and there A.28 day be appointed, payment by the heir or Executor is good, and if the 
El;x,in Com. B. Feoffee upon Condition of his part make an alienation, the alienee may 
 - and pay the money, Lit,Chap.Conditions, and therefore an annuity yu by 
cut fe * an Abbot, uncill he ſhall promote the grantor to a Benefice, and no day | 
rtgeger dj. appointed, the ſucceſſor ſhall not tender him the Benefice, if the Pre- 
eth, bis bes deceſſor did notdoit, 15 H.7.3. and if a Leaſe be made, Proviſo that if 
withs «ge, the the Leſſor earns: the-Land, that the Leſſee ſhall ſuffer him , if the 


(gr * ,, Leſſor die the ſucceſſor ſhall not occupy the Land, 27 H.8.18. 


beir may tender 
the Money at the diy, in 'cſpeFt of the intereſt which bee bath in the Land after the Condition 
performed. So if the btir be a8 Ideot, any wan may tender the money at the day in reſpeft of bis abſolwe 


Op —_—_——_ — — 


V FIT. How a double condition, 4s one on the part of the Feof- 
for, another on the part of the Feoffee ſhall be performed, and 
when one or both ſhall be performed. 


mn, if the Feoffor pay 4 1. &c. that it ſhall be lawfull «for him to 
fre-enter,and if he do not pay it,and the feoffee pay him 4. 1..that Law 
ſhall keep the Land in Fee, or otherwiſe that the Feoffor ſhall reenter, 
now if none of them pay the money at the day, the Feoffor may reenter 
by the laſt words, 12 E. 3.conditiens 8. but if they were left out ec. the 
Feoffegſhould hold the Land, 12 «Af. 5.Condition 13. 

* And when the condition is, that if the Feoffor pay &c. and if he doth 
not pay,if the feoffeedo not pay to him,8&c. and the one orthe other doth 
not pay at the day, the Feoffor ſhall enter, 13 E.z.Conditions 10. 

A. Deed was bailed upon condition, that if- T. did nor pay certain m0- 
ney &c. and if the Plaintiff do deliver a certain ſum to one A. that the 
Deed ſhould be delivered to the plaintiff ,- and 'the plaintiff declared 
that T. did not pay, an{alſo that be himfetf did deliver the money 9 
A.&c.48 £.3 Garn1. 


prong 


1X. where the Releaſe of a Right (hall 'be pow condition, und 
where « Releaſe or a Feoſſment abſolute ſhall be defeated by z 
a Deftaſance after made. 


279 


T is helen that a Releaſe of a Right which goes by way of Extin- = "——_ 
ouiſhment cannot be mou Dal prey hs 4 kth 2:20 7 yep 
A-Releaſe to him who is ſeiſed, may be defeated by a defeaſance upon 73-© 39. 
condition, as a Feoffment, Obligation, Recogni by Shard,17 eA[. my apps 
2.31 Aſf.32. there the Defeazance was made atter the Releaſe, and it was (v6; has, Lg 
held by the Court, that ſuch a.Defeaſance after the Releaſe, if ic be not feaſanced upon 
awarded to be made at the fame time, cannot. defeat the Releaſe other. © <ondition. 
wiſe if it be made at the ſame time, wide 34-+4{,44. i 

Heyw, Juſtice held that a Releaſe ſhall never be defeated by a conditi fo obo 
on which is not. compriſed in the ſame Deed, H.4 E.2.Releaſe 5O-, but ſee tween things 
31 E 3 Relcaſe 41. it ſhall as well be defeated by an Indenture being *xecuted and 
delivered at the ſame time, as by a condition-compriſed within the ſame #9) things 
Deed. See Perkins 138. And he faith, that where the Defeaſance is by _—Yy #4 
another Deed after, and the father perform the condition, that be to «; ld P 
whom the Releaſe was made ſhall be ſaid ſeiſed to his uſe, quere, and he conrr, of things 


held itall one of a Releaſe which goes by way of as of exec®tory.See 
that which goes by way of enlar t of the eſtate, or 0 coffment, 130. Lit, Chapt. Re- 
A Warranty may be de y Defeaſance after made, 43 E.z, 44. ——oobac wy 
A. Rent was delivered into the hand of agother to- be delivered tothe guiſhed by Re- 
Plaintiff u pon certain conditions performed,and afterwards by deed it was {aſe mu/t be 
agreed berwixt the parties that upon certain other conditions to be per- /*4/*d 5 a con- 
formed by the Tenant thatthe Releaſe ſhould be yoid, and it was conce;. © ©* ih 
ved that the Releaſe was well ayeided thereby,z2 Af, 1.And note that a 6 > 7/h 
Releaſe was upon a vss before made; and ſo didinnre by way of enlarge- the Diſeiſer... 


nent of the eſtate. 


ee 
_= re 
— _ 


X. Where 4 Condition Limit ec. fall be performed of ant his 
by - day, and where at the [ame v7. and place, and 
ow Cc. 


condition of a Releaſe if he pay to B. at ſuch a day,he tenders there 
Au money the ſame day, the other comes not, whaafoce he tenders 
at another day and place &c.andthe Releaſe avoided, w45d.tender. elſewhere 
" not good, . but payment is,17 Af.2.and ſee there, that a condition to 
build a ray ny x7 oe be tendred at another place, becauſe 
1s not poſlible to be performed elſewhere &c, 


A Con- 


230 


Cenditions. 

A condition to ſerye the Obligee in armes, in ſuch a place by ſuch a 
time , the obligor ſaid, that he ſerved him ar D. it is no plea that he did 
not ſerye him there, but that he did not ſerve him generally, 10 H 6 14: 
Debt. 4. And thongh agreement be of payment at another or yet the 
obligee needeth not to receive it, 41 E. 3.15. So of a defeaſance of a Sta. 
tute, H.46.E-3. Audita querela; And 12 R.2.'Barr 243. | 

Aman makes a feoffment upon condition of his part, and dyes before 
the day, his heir being within age, the day paſſetb, and afterwards the fe- 
offee grants the heir a longer day of payment, and tenders, the feoffor re. 
fuſeth, the heir enters, and his entry adjudged lawfull, 3x A. 17:Condi- 
tions n5 Note,that in that caſe, the wife of the feoffee ſhall be endowed,if 
it were againſt a man of full age,” notwithſtanding ſuch agreement after, 
42 E.3 1. Perkins 76, But in the firſt caſe of payment, if the defendant 
plead generally payment of ten pounds, which is the Jeſſe ſum,and no pay- 
ment aortender at the day appointed, the ſame will not ſerve, but the 
plaintiff ſhall recover, and the ten pounds ſhall be received out of the 
penalty, 47 E.3.13. Barr 218. So where he hath an acquittance of par. 


. » cell ofa greater ſum, &c. 6 £.3.8. Debt 155. 


. A Condition no be performed by a ſtranger, cannot be at another 


| place, 36 H:6.12. Barr 74. 


C.Lit.201,20. 
H.6.30.40 a/. 
I11,Y/ow. Com. 
71.73,15 E- 
(17,Dyer 319 


the condition is to ſtand to an award, &c. who award payment 

by ſuch a day, now before the day it is in the eleRion of the Defendant 
to pay the money, 36 H.6:Debt 196. | | 

- Where the condition was, that he ſhould enfeoff the Obligee , Circs 

Feſtam, iſſue was taken if he were at the place theevening, &c. 22 Za. 


4:43, 


'$0 if a Condition be performed, (tra, circa; or infra feſtum, ſhall be 
in the Eve, at leaft, 21 £.4.62, Bur where a day or a time is appointed, 
performance thereof before the day is holden good, by Finexx, g H, 7. 
17.and 20. 

A condition to enfeoff the Obligee ſuch a day, the Defendant ſaid hc 
was ready, and the other came not, and it was holden that the iſſue ſhall 
not be upon the coming of the plaintiff, bur if the Defendant were 
ready, &c, ÞP.z2 E,3. Barr 262, 

See of ſuch condition, 4o E.3.12. and 22 F.4, Where it is ſaid , that 
if the one nor the other doth not come, the Obligation is forfeited, but 
Brias held the contrary, 22 E.4 43. butif a condition be to enter for 
not payment, the eſtate ſhall not be forfeited without a demand, 20 H.6 
Entre (ongeable 6, 

Leaſe is made rendring rent, and a re-entry for not payment at the day 
or within-# moneth, it-fufficeth for the Leſſee to be ready at the laſt in- 
ſtanr ofthe laſt day .So of an Obligation upon condition; 6 H. 7:9. Env? 
congeable, 22, agrees,” where it is to be performed by the Plaintiff himſel!, 
Perkins 150.22 £.4.43. 21 E,4(62.and9'E.4.3. It ſeems certain iſſue, 


that che Defendant was at the place all che day,and the other iſſue of ” 
q 
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[ſt inſtance is doubtfull, but ifat anytime of the day or of the evening, ,,. , 
the Obligor tender to the plaintiff being preſent, the mony, the fo! fei- ;,,. wy nf 
ture is ſaved, 7 £.4.4. vs. Perkins 166, agrees upon a Leaſe upon condi- caſe. 
tion to be pxyd within a moneth, tender upon the land within the month, 
ſhall ſave the forfeiture, becauſe he is bound to receive it. But Paſtos ſaid 
That where the condition is to pay, &c, beforeſuch a day, or at ſuch a 
day ; if he tender in the firſt caſe before ſuch a day, or in the laſt caſe be- 7;.:: 4,6 29, 
fore the laſt inftant of the day,. yet upon demand afcer, he ought to per- C.9.247t 79. 7 
form the condition, otherwiſe the Leſſor may well enter, the ſame rea- #:4-"3. 5. 
ſon, if he were bound, he ought to/ be ready at the place at the laft in- ren LG 
ftant of the day, notwithſtanding the tender before, 4 H.6 9.19 H.6. 15 8.7:;. 
76.19 E.4- 1. Butif he be ready at the laſt inftant, and the Obligee or 19 E.4.4 b.ace. 
Feoffce cometh not, all is ſaved without more adoe,6 H.7. 2, So it ſeems 
if an obligation be to pay a leſſer ſum of mony in groſs betore ſuch a day, 
and no place is appointcd, that tender at any'place before ſaves the Ob- 
ligation, 

yk according to the opinion of Paſte , That he whois bounden to 
ſhew his Evidences to the councell of the other, before ſuch a day upon 
requeſt, and he tenders them upon requeſt, and the other refuſeth, yer he 
ought to perform it upon any one requeſt, 19 E. 4.1: 

A Condition to be performed, 1» Feſto Pentecoſtes, ſhall be perfor- 
med the firſt day. 21 E.4. 62. 


— ——_ 
— — —_—_—_— _— ————_———— 


X I. How a Ccrrdition ſhall be performed when no day nor place is 
appointed, and when it ſhall be performed. 


Releaſe upon condition of payment on the part 6f the Releaſor, ifgr 4.4 21 1 
no place be appointed, he may tender the mony upon the land, e+c. 7.74. i2 Kelle 
or unto the perſon himſelf, &c. 17 eAſiſe 2. but Littleos ſaith, it ſhall 7 
de only to the perſon. nm » _ 
See r1 H.4.61. By Skhene, 19 H.6.50. By Forteſcxe , That the ten-{,;,* * 
der ſhall be upon the ſand mortgaged. | 
And note, Thatupon a Leaſe of Land rendrinp rent, that it ſhall be 
tendred upon the land, alſo if he ſaid at in the end of the deed, Ad quas 
conventiones per implend, oblige me, &c. But if the Leſſee be bounden 1n 
a1 obligation to pay the rent, he muſt find out the Leſſor at his perill, 21 
E.5 51. 22 H.16. acc. 
| Bur ſee where B. was bound to C. that D. ſhould pay his rent, there it 
's ſufficient that he be ready upon the Land, by Littleton, 8 Edw. 4 


2T. 


Lits7 $.accs 


A man makes a feoffinent in fee upon condition, that he ſhould pive 
back the land to him and his wife, 15 Jpeciall taile , che remainder-unto 
the beirs of the busbdand who dyed: and the wife tooke another husband, 

O 0 how 


(onditions. 
how the feoffee ought to enfeoff the ſecond husband and the wiſe, for the 
life ofthe wife, the remainder to the heirs of the firſt busband, 2 H ,, 
conditions 5, 12 H.4-3. and if that all but one dye, where there were ng 
ny remainder, yet he muſt perform to him, andthere is no difference, if 
it be to be performed to the feofſor or a ſtranger, 

But if a day be appointed, and he who ought to take the Eftate is dead 
at the day, the feoffce ſhall hold the lands for ever, 19 H.6,76. But 
Quere , for afterwards it is ſaid, That if a feoftment be upon condition 
. that the feoftee ſhall go to Rowe, andhedye before the day appointed, 
that yet his heir ſhall not hold the land, 19 H.6.77. But ifthe day of the 
feoffment be appointed and none is there to take the eftate, in the firſt 
caſe the feoffec ſhall hold the land for ever, v4. Peri: 155. but if no day 
be appointed, if he who ought to be enfeoffed refuſeth, yet ir ſhall be 
be performed to his heirs, 19H. 6.77. 

A feoffment to re-infeoff the feoftor , the ſame ſhall be upon requeſt, 
but if it beto enfeofta ſtranger, it ſhsll be in convenient time without 
requeſt, but a feoffment upon condition, thai the feoffee ſhall pay , &«c. 
he ſhall have liberty during his life, but upon an obligation to enfcoff a 
ſtranger, or to pay to a ſtranger, he ſhall have liberty during his life, Per, 
kins 154 155. But upon an obligation to pay a leſſer {um co the Obligee 
himſelf, andno day is appointed, it is payable preſently, 9g H.7+ 17. 44 
Edw. 3.8. 

He hs is bounden to go to Rome, hath liberty all his life time, by 24- 

fton, but if the Condition be to go, if the obligee doth enfeoff him, he 
ought to go immediatly after the feoffment, and if it be to enfeoff the 
Obligee, be bath liberty during all his lifetime, 27. 33 H.6, 48. Birr 
G4: 
But ſee P. 14 E.3. Debt 138.where in debt upon an obligation the De- 
ſendant plesded a Deed of Defeaſance, if he did enfeoff the plaintiff, and 
no day appointed , and be durſt not demur, but pleaded that he was 
yet ready, ec. 

The Kings Tenant enfeoffed a ſtranger to give the land back to him in 
eaile , the remainder to his right heirs, and this was by licence, and dyed 
before the re-infeoftment, the King ſeiſed the body of the heir, and en- 
ered for the condition and well, 19 E, 3. Entry congeable 39. Bat ſee be- 
fore, that the feoffee may perform the Condition to the heir , where no 
day is appointed, 

An Action upon the caſe againſt #. for that he was retained to pur- 
chaſe the mannor of D. of one f. for the Plaintiff, and he had purchs- 
fed the ſame for himſelf, yet becauſe the retainer was to purchaſe of 7.cer- 
tain, who was dead before the purchaſe , che purchaſe after was holden 
no deceit, 4.16 H.6. Aion upon the caſe, 44. 

A condition to ſtand to the award of 7. who awards that the obuiger 
ſhall pay 201. and appoints no day, the Defendant did alledge a tender, 
&c. 22 H.6.Debt 47. and holden that it ought to. be performed ſo ſoon + 

| y 


Conditions. 
he had notice of the award , whether it be to make a feoffment, or to pay 
money, or to be non-ſuit, but an award that one ſhall levy a fine, ſhall 
not be -> , untill the other hath ſued out a Writ of Covenant, 29 
Ei 4-1: 4av4s. 

Delivery of mony, or. ec. to deliver over to an eftranger, and no day 
appointed, ſhall be performed in convenient time, 21 £:4.52. 

Where the condition is to renounce his intereſt, &c. before ſuch a Bi- 
ſhop, and he refuſeth, the ſameis a forfeiture, although he perform it 
afrerwards in reaſonable time, for it qughe to be performed preſently , 
ifit can be, and ſo refuſall is a forfeiture, ſo a condition to be non-ſuie , 
toſufter a Ketraxit, orto levy a fine &c. upon requeſt, &c. 15 £.4.30, 
But Prima facie, it ſhall be a goodplea, that he renounced before the 
writ brought, ſo upon an arbitrement, 20 E.4.8. 

But ſee where the condition was, that if he do prove that the Will of 
T, was, that the other ſhould enfeoff him, &s. it ſhall be intended, that 
the proofe ſhall be before the Juſtices by rerdiR, and then be there a day 
appointed or not, if the Obligee doth not bring bis ation, ſo as he may 
have an inqueſt, he need not to perfor it, and it is ſufficient now to ſay, 
that it was his will, otherwiſe it is, if the condition was to prove before, 
T. for there it ſhall be intended by Witneſſes, &c. 10 E.4.11. 15 E, 
25. and there it is ſaid, that tothe condition to prove my wife not guil- 
ty &c. it is ſufficient to ſay, that ſhee is not guilty, and ſo of others, for 
the jury ſhall try it 15 £4.15; 


—_— 
— —_——— 


X II. Where performance after the time is good , and where be 
onght to be alwaies ready, or longer time given. 


ing may pay the monys to the Aſſignee ofthe M 
after day, but by Z::tleto,it ſeems that is not needfall for him to do, 


if hedid render the mony to the party at the day appointed, &c. 17- 
Conditions 14. 


Ooz Contracts 


284. 
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CONIRACTS 
BARGAINES 


AND 


BUYINGS. 


F a man bargain and ſell for mony, and doth not ſay to him and 
his heirs, yetitis a good ſale in fe, by Shelley, in27 H. 8.5. 
and ofthe ſame opinion was Ax4/:y Lord Chancellor. 

If Tenantin taile in poſſeſſion, or in uſe, giveth or ſelleth 
Trees, and dyeth, the Vendee or Donee may cut them, and carry 
them away, by Fitzherbert and Sbelley, 27 H.8.5. but by the opinion of 

Hazleford, 11H.4.32' It ſeems that the Vendee or Donee of Tenant- in 

raile, cannot cut the trees, wherewith agrees Plowden 259.in Donee Hal:: 

caſe, and ſoitis, if a man be ſeiſed of Land in the right of his wife, an 

ſells the trees, vi- Perkins 13, and IB E 4.6. 

Note , Per Curiam, 127 H:8:25: That a fale ora piftto a feme co- 
vert, is good, if the husband agreeth, or doth not diſagree, ſo 15 the iale 
is not void but voydable, vid. 21 H.7:40: by Read, acc. But Finenx held 
the contrary, for he ſayd, that a feme covert ſhall not do a thing which 
ſhall turne in prejudice of the husband, but f.r that which (hal be 
for his advantage, it ſhall b: good, if a man giveany thing to the wife, the 
ſame is good, by the agreement of the bus band, becauſe 1 may be for his 
advantage, contrary, It the wife buy a thing in the market , forthat 
may be ro the prejudice of :he husband, but if ſhee buy it to the uſe of the 
hu: band, & he agree co irgthere it i« good, or if it be Eyhis commandement, 
and he ſaid,thatyf rhe wife buyeth brerd,or any h ng which is ſpent in che 
houſe oft'ie trusbaad. if he bach no knowledge 0f it, he sha1l not be char» 
ged with the contract - Note, in 19 H-6' 9: That the buying of an obligi- 
tion by the wife, 114 which the hasband was bound in 10/7. is void, and fo 

s the contract of an 1nfant, 29 E: 3; bur ifthe wife expreſs the uſe ar the 

mime Oct bargain onenthe contrat of the wife 6hall binde the bus- 

6; 20 733025 EY [Newt 9hu, Where 


Contrafts &c; 


- Where Contrads are ruled according to the intent of the 
partzes, 


o fade a Contract for 18 Barrells of Beere, and after the Beere was 
ſpent the vendee would have had the Barrells, and adjudged he could 
not have them, becauſe the intent ſhall rule the Contract , So if one pro- 
miſe one to give him a cup of Wine, he ſhall not have the Cup, 27 H, 
8.27. by Fitzherbert, but if one promiſe to give one a Hopſhead of 
Wine, there he ſHall have the Hogſhead, P luWwdex Comment. 86. So as 
the phraſes of Speech declare the intent of the parties: So if I grantto 
one that he may hunt in my Park and kill a Buck, yet he ſhall not haye 
the Buck, 18 E.4.14'13 H.7.13.4cc.12 H.q.25. 


— _ ———__ 


_—— 


When in Contratts there ought to be Quid pro Quo & e 
COnrtia' 


% 

ſ* Treſpaſſe upon the Caſe, the Plaintff declared that the Defendant 

took upon him to build a Mill by ſuch a day, and becauſe he did not 
ſhew in the Declaration what he ſhould have for his labour, the Declara- 
tion was holden to be void, and there by Rolfe, if a man take upon him 
to do ſuch a thing, and it is not expreſſed what he ſhall have for his la- 
bour, it is a void contract, for there ought to be Quid pro 2 mo, 3 H.G. 
36. See 9 H.5.14. apromiſe to pay 101. is not good, without having 
Quid pro Quo. 

{fa man ſell a horſe for 101. where as he hath ns horſe, yet Debt 
lieth ; and yet there is not quid pro quo. So if a man felleth his Mannor 
for 10 1. Debt lieth, and yet che Land doth not paſſe untill Liverie : 
So if I promiſe to. 1. SF. 10 |. for carrying the Corn of 7.D, to ſuch a 
place, he ſhall have Debt, yet / had not qzid pre que. So a promiſe 
rp pl to- a Chirurgeon to cure 4. $, of ſuch a, Diſeaſe or Wound, 37 

.6.5. 

In an Action of Waſt in cutting down and felling of his trees, the De- 
tendant pleaded that the Plaintiff fold him omnes a» bores [uas cre(centes [tte 
per 6&6. and it was holden, becauſe that it was not ſhewed for what the 
Plaintiff ſold him the trees, it was buc a void contra, and there was not 
quid proquo, 1 Mary.Dy g1. 

[ft I come to a man to buy a piece of cloath of him, and ask the price 
of it, and he faith 101. I cannot take it away, unleſſe I pay the 101 for 
that 1s implyed in the bargain, that he ſhall preſently pay the money for 
the cloath, otherwiſe that he ſhall not have it; but it it be for dayes, there 
it1sa good bargain, becauſe I have given him an expreſic liberty to pay 

Tis 


14 H,9. I 944i, 


Contyafts '&c. 


it at the day,21 H.7.6.6. and Fineux Chief Juſtice ſaid, that if a man 
will buy-a piece of cloath in Londow, and demands the price of the Mer- 
chant, and he faith 101. and the Plaintiff faith he will give ſo, and takes 
away the cloath, that itis in the election of the Merchant to make it a 
bargain or not, for if he will, he may have an action of Debt for the 
101. or elſe he may detain the cloath untill he hath received the money 
for it, and if the other partie taketh away the cloath by reaſon of the bar- 
gain, the ſeller may have anaCtion of treſpaſſe againſt him11, H.7.1 60. 
vide 14 H.8. 19.5 E.4.z. acc. 

But if a man doth buy of 7.S. a horſe for an ox, there each may take 
the thing without delivery, but it was otherwiſe in caſe of cloath, for 
there he cannot take it without deliverie, or a day appointed for the pay- 
ment of the mony, 21 H.6.acc, 

A bargain was made that f.S, ſhould go to ſuch a and ſee his corn, 
and that if he lixed of it, and payed 101. that he ſhould have the Corn : 
in an Action of Treſpaſſe brought for taking the Corn, the Defendant 
pleaded that he went unto the place and liked the Corn, but becauſe he 
did not ſhew that he paid the money, it was hokden to be no plea, for 
without payment it was but »udam pattnm, 17 £.4.1.Plo.Com.6.& 11. 

In18 £.45. A man feiſed of Lands in the right of his Wife, for a 
certain fumme of money ſold 400 trees upon the Land, afterwards his 
wife died without iflne, ſo as the husband was not intitled to be Tenant 
by the curtefie, and the Vendee had not cut down the Trees, yet it was 
holden that an ation of Debt did lie for the Money, becauſe he might 
have cut the trees in the life of the Wife, but if a day had been appoint- 
ed whenthe Trees ſhould be cut down, and the Wife had died before that 
day, there it was but »#dum pattum, and the party had no remedy for the 
money, 28 E.4.21 acc. 

If I fell the horſeof .S. for 101. and the owner takes away his hore, 
yet itis faidin 18 E.4. that Debt will lie for the Money, becauſe it was 
a contract once executed, but note there by Littleton 6. that if the horſe 
dieth in the Stable between the Contra and the delivery, that yet the & 
ther ſhall have Debt for the money. 

Aman doth bargain with 7.8. to teach him fach a Trade within three 
years, for which he was to give him 101. and enfeoffed him of the Land, 
untill the 101. was paid. 7.S. died within the three years , it was holden 
inthat caſe that he ſhonl!d retain his Land uncill the Money was paid,21 
E.3.Contrafts 12. butif the bargain had been to give him 101. and he 
had not paid ir, there it had been »#4um pattur, and he had no remedie 
for the money. 


Contra! 


(ontrafts &c, 


Contrai#s where good although they be conditionall. 


F ewo apree, that if one of them delivereth ewenty cloathes, that then 
[ihe other will pay him 1o /. the ſame is a good contraR although iris 
conditionall. 

If 1 ſell you my horſe for ſo much mony, as ?.S, ſhall name, the ſame is 
good if he name the mony, and ifnot, itisa void contrat , 10H.7.7.21 
H.6.6. 17 £*4.1. Soif 1ſell you my horſe for 10/7; upon condition, that 
when I come to Pas/s,that I ſhall have my horſe again, now whea I come 
to Paxls, I may take back my horſe again, by Po//ard, 14 H.8.21.and ſee 
the caſe before, 17 £.4.5. A bargain was made, that ?.S, ſhould go to 
D. and if he liked ofhis corn there, that he ſhould have it, the ſame was 
a good contrat upon the condition performed. 

So ſee 18 £.4.16. In an aRiou of debt, the Plaintiff declared, that it was 
apreed betwixt the Plaintiff and the Defendant , that the Plaintiff ſhould 
deliver to the Defendant , 10 /. for certain bales of woad, ifthe woad 
pleaſed him, and if not, the Defendant was to re-deliver back the 108. 
the Defendant pleaded, that after the bargain, he ſaw the woad and liked 
it, and afterwards to the ſame day be diſagreed to the bargain, and there 
it was holden by all the Juſtices, that if be once agree to the bargain, his 
liſagreement afterwards is to no purpoſe, ſo if he diſagree at the firſt, his 
apreement afterwards cannot make the contrat and bargain good, 
dyt there it was holden clearly by them all, char a Contrat which 
was conditional was a good contraQ, 


GO - 
Jn re nn 


CE 


When a Contra& determined in part, is determined in all; and 
where preſerved in part , is preſerved in all, 


= Debt for 20 /. upon 2 ContraR, the Defendant ſa{d, that the Plaintiff 
took an obligation of 10 /. for parcell of it, and it was holden a good 
plea to the whole contra, for the ContraR being determined in part is 
determined in all, 3 H.4.17.and therewith agree the books of 1 H. 6.8. 
and 29 H.8. Dyer 23.where it is ſaid,thatif a man indebted upon contrat 
for money, taketh an Obligation for it, that the contraR is atter- 
ly gone, ſo is itupon a judgment given upon a bond, the bond is 
Zone, 22 H.6.5. and 6. 29 H. 8. Dyer ibidem, So if a maa be indebted upon 
account fqr arrerages, if he take a bond for the mony, the contra& upon 
the account is gone, yet ſee the book of a 11 H.4.79. contrary , where a 
man brought an aRion of account for arrerages found before the audi- 


tors, andthe defendant pleaded,rhar the Plaintiff cook a bond for the ſaid 
arrerages ; 


Contras &c. 
Arrearages, and yet it was adjudged that the Action did lie, for that the 
Arrearages being due by matter of Record, the taking of the Obligati- 
on did not detain and make void his Action upon the Action, and in that 
Caſe it was adjudged for the Plaintiff, viae Fitz. Bar 185 acc. 

If a man leaſeth Lands for years rendring Rent, if the Leſſor entereth 
into part, the whole Rent is gone, but if another entereth by a Title Par. 
amount into part of the Land, yet the whole Rent remains : * So if a man 
ſells a thing, which is his own proper goods, and the goods of ang- 
ther man for 101. if the other man taketh his goods, yet the Seller ſhall 
have an Action of Debt for the whole money becauſe the Contra waz 
one entire Contra, 9 E 4.8.30 H.8.29.24 H $, 9.acc. 

One apreeth to ſerve a man for a year tor 20s. it the Maſter doth dif. 
charge him before the year ended, ro which he agrees, he ſhall not hay: 
any Wages for his Salary, nor Action for it, becauſe ir is an entire Con- 
tract, and cannot be ſevered, 16 E.6.23. 

If a man ſe!ls a Leaſe of Land and Goods for 20 1. it is one entire con- 
tra& and cannot be ſevered, and if one be by defeafable title, yer all ſhall 
be iſſuing out of the other, 7 H.7.4.24 H.$,9' 30 1ib.8, 29. Gr ſee 12 
H.8.11. that if a man leafeth Goods and Lands for a year rendring Rent, 
and the Land is evicted by a recovery of it, yet the Rent ſhall be appor- 
tioned. 2=od Quere,for the Law ſeems to be contrary, and in the time of 
Queen Mary, the contrary was holden, becauſe the Rent ſhall be ſaid 
wholly to iſſue out of the Land, as magis dignam, and Manwoed youch- 
eda Caſe in the time of E.6. where leſſee for life of a houſe made a Leaf: 
for years of it, with Plate and other houſhold ſtuffe Rent, and the Leſſor 
for life died within the Term, that the whole Rent was gone, fo thc 
Lord Dyer vouched the Caſe in the timz of ueen 4Lary, that ama 
leaſed the Signe of the Greyh»nzd in Fleeiftreet, and certain ſtuffe rendring 
Rent, the Leſſor entred and enfeoffed a ſtranger of the houſe, the Le(ſ:e 
did re-enter, the Feoffee died, his heir brought Debt for all the arrear- 
ages after the death of his father, and holden that the Aion was wel! 
brought, which proves that there ſhould be no apportionment of the 
Rent, but thatthe whole Rent did iſſue out of the houſe. 

A man was reteined to ſerve fora yearfor 20s. the Maſter died within 
the year, holden rhat the ſervant ſhall have his Salarie for ſo much as hc 
had ſerved, becauſe the ſervice 1s diflolved by the AR of God, via: 27 
£.3.84. acc, See the bock, 10 H.23. before contra, 


—_  —————_— 
Ko _ _——_— — ee ——nn—__— —_ — 


Where 4 Man may waive the Contra for part, ant Wave ki 
Law for the reſt. 


IN D:btthe Plaintiff declared upon a Leaſe of a Chamber, and bed. and 
cuatthe defendant was to board with him for a certain time, paying 20 5: 
bY 


Contrafls, &c, 
by the week for the whole: the Defendant as to the Chamber and bed 
pleaded now demifit, upon which they were at iſſue, and it was found for 
the Plaintiff, and it was moved in arreſt of Judgment, that it was a Jeo= 
fail, becauſe he did not anſwer to the boording, and it was holden upon 
long argument that the Contra® being falſe in part, ſhould be falſe in all, 
as IRR the Plea good, 20d non dimifit percelam, yet Bryan was 
ſtrongly againſt it, and the Juſtices coming from wefminſter ſaid, that it 
was a Jeotail. Bryas ſaid, that the Ifſue ought to be Rein lny droit, and ſo he 
might give the ſpeciall matter in evidence, but by Brock in abridging of the 
Gale, it ſtands with reaſon that the Plea ould be , for otherwiſe the 
Plaintiff by a falſe Declaration might barr the Defendant from waging of 
his Law,if the contract were for the boording, and he hath added the Leaſe 
of the chamber and bedto it, but it ſeems to him that for the chamber and 
bed, he might traverſe the Contract, and for the reſidae, that he mighr 
wage his Law, 21 E.4.28. 


What thing ſhall diſo/ve and determine a Contra@. 


T is agreed betwixt eF.and B. that for learning of ſuch a ſcience, that 

he ſhall have 101. B. dreth betore the money payd, the ſame diſſol- 
veth the Contra, vide 21 E.3.11. Soif a man leaſeth Tithes rendring 
Rent, if a ſtranger doth recover them, the ſame doth diſſolve the con- 
tract, ibidem. 

If a man ſeiſed of Land in the Right of his wife, ſelleth certain of the 
Trees growing upon the Land for 101. and the wife dieth before the ven- 
dee hath cut down the trees, yet the ſame doth not determine the con- 
trac, becauſe it was executed of the other party, and it was the folly of 
him who bought the trees, that he ſuffered them to grow ſo long and 
ſand upon the Land, bur if a day had been limited, by which day he 
ſhould have ſevered them from the Land, and the wife had died betore 
that day, her death would not have diſfolved the contraR, 21 E.4.5. 

A man agrees to ſerve one for a year, paying 20s. attwo Termes, viz. 
our Lady day and Michaeimas, and afterwards the Maſter dieth atter one 
of the Feaſt dayes, his death diſſolves the Contra& for the time atter-tis 
death, vide 27 E.3 before. 

[f a man taketh an obligation for Money which was due before upon a 
contract, the contract is determified if the obligation be made by him who 
made the firſt contraQ, but contrary if it were made by a ſtranger, 35 E.z 
Debr83.29 H8 Dy.22.1 H 68. by Babington, 2.2 H.6.36. by C hack, 
21 H,6.21. Newton,28 H. 6.14. 21 H.7.5.by Batter, 11 H.q4.79and there 
tis ſazd, thar art Obligation doth not, determine agother:as accompt be* 
tore Auditors. 

P þ It 
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Contrals &c. 
If a man recover in. Debt upon a ContraR, although he doth not ſue 
for Execution, yet the Contrat is not determined, contrary if he had 
recovered upon an Obligation and T ales, not Execution, 9 E.3.5. by 


Eittleron. 

If one buyeth a thing upon a liking, or miſliking, if he once miſlike, 
although that he liketh afterwards, yet the firſt At hath detained the 
Contra, 18 E.4.15. but contrary, if the miſliking be to a ſtranger, 


as may betaken upon the book: in 44 H.8. 


——————_ CC — — - — - —— — —— ———__— © = W—_—_a ai ——— ROO 


Sale of a thing not in Efle. 


N 18H.6. A Parſon ſold all his Tithes within the Pariſh, which were 

or ſhould be there for ſeven years after, and it was holden x'good Sale: 
Soifa Tenant for life ſelleth all the Profits of his Lands for ſeven years af- 
ter, it is good by Paſton and Aſcne; and by them; a man may ſell to me 
the profits of his Courts, which ſhall be for three years fallowing, and 
the Sale is good, yetthey are not in £ſſe; and it is an uſuall thing for a 
man (who hath Corn or Grain) to ſell 200 quarters of ſuch Corn or 
Grain to be delivered at a day after to come: 21 H.9.43. 


— —_— | i—— 


Sale of a Bailiff, Servant or Fattor. 


F a manhath a known Bailiff, who hath uſed to ſell the beaſts or other 

cattell of his Naſter, ſuch a Bailiff may fell them, and although he 
hath not a ſpeciall Warrant ſo to do, yet it is not materiall. And if he 
gage the beaſts of his Maſter for Corn which cometh to the Maſters uſe, 
it is good, and the Maſter ſhall not have an Action againſt him who ta- 
keth the cattell or beaſts for that cauſe, as appeareth 27 Aſ.5. So it 1s 
holden in 2 R.2. and01/d N.B.61. & 62. where it is ſaid, that in Debt 
againſt the Maſter the Plaintiff needeth not to ſhew that the Bailiff had a 
Warrant to ſell the Maſters goods. + 

If the Maſter commandeth his ſervant to buy certain ggods, or his Fa- 
Ror to buy certain Merchandiſes, and he buyeth them, the Maſter ſhall 
be chargeable although the goods or Merchandiſes never come to his 
hands, 8 £.4.11. But by Newton, 20 H.6.22, If a ſervant buyeth a cer- 
tain thing without the command of his Maſter, although ic cometh after 
to his Maſters uſe, yet it ſhall not charge the Maſter, but contrary it be 
do expreſle the uſe at the time of the buying of the thing &c, Dottor and 
Student cap.42, for the authority of the Bailiff, og 


Contrafts &c. 291 


If a Caterer, Surveyor or Clerk. of the Market, buyin thing t 
the uſe of the King, they are not the Debtees for i but King: vide 
11 H.4.28 contra1t they bave not allowance wtalage accompr, 


wh : om — _ — 


What thing is ſufficient to create a Contra, 


F I ſell a horſe unto you for 20 |. you ſhall not havethe horſe if 'you do 
not pay the money , if the horſe be not preſently delivered unto 
you, or a day appointed to pay the money, or that you take earneſt for 
it : but if you be telling the money, and another buyeth the horſe and 
gives the money, yet the firſt man ſhall have the Bargain, but if he go a- 
way for to fetch the money, then it is otherwiſe, if it be not agreed that 
he ſhall fetch the money: 14 H.8.19. 

Alſo if a man felleth ſtuffe for 40 1. and he delivereth the ſtuffe, and 
no money is paid, nor day given for payment of it, yet it is a good Con- 
trat: 9H.7.21. 

If a man promiſeth to pay or doth agree to pay 101. andit is not 
ſhewed for what thing, it is no good Contra, but a meere contrary, 
& nudum pattam: 9 H.5.14 The principall caſe was, that a man came to 
me, and ſaid, that if he would relinquifh his Execution againſt F.8, that 
he would become his Debtor, and upon that there was a Demurrer enter- 
ed by Cockaire, the fame ſhall not charge him, becauſe it is but »ud«m 
4 So 15 E.4.32. A man faith, if if you will marry my daughter, I wil 
pay you 201. Debt doth not lie upon fuch a Contra&, for it 1s but n#dum 
paltum, Dnere this caſe F.B. 

Note that where one cannot wage his Law, that he may traverſe the 
Contra& : 33 H.6.43. and 39 H6. 22. where in Nebt for a Sajarie upon 
a Retainer in Husbandry, the party did traverſe the Retainer 
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CORPORATIONS, 
CAPACITIES. 


I. What things ſhall be done in the right of « Corporation with. 
out Deed , what not, 


Chantry was founded of three Chaplaines, and one of 
them juſtified a diftreſſ- as Bayly, and good without a 
Deed, /V:.26 H.8.8. See 10 E, 4. contra. 

Alfo g H.7. 6. A man cannotdos thing as ſervant to 
ther, but be muſt ſhew a Deed, bur as Bayly or Guard: : 
an he may, for by their occupation or taking they are 
chargeable, and note by Townſend, they may appoint a Bajly or Receiver 
without Deed, but Brian cheif Juſtice held the contrary. 

But ſee 7 H.7.9 that of ſmall things, as lighting of Candles, making of 
fires, or the putting of catrell out of their Lands, or the like, they may do 
without writing, but to veſt or deveſt a freehold,there they ought of necel- 
ſity to have a Deed proving the aſſent of the Corporation, ſee 12 H:7:25: 
& 26:acc;there it is ſaid, thar if Baylies do any thing to the uſe of the Cor- 
poration, there they need not to ſhew the firſt Deed by which they were 
made Baylies, and ſee 7 E.4: 14. acc. and there the difference is put be- 
twixt a Bayliff and another ſervant, 

Alſo he who pleads 'thac the place wherethe Treſpaſs is ſuppoſed, is 
the Freehold of an Abbot, &-c. and juftifieth by their commandement, 
ought to ſhew a Deed, 18 E.4:8.4.H.7.6. and 7 H.7.9. and in 12 H: 7: 
25: The Dean aad Chapter of Pax/es, brought treſpaſs for cutting down 
oftrees, and the Defendant juſtified as Bayly to them, and to repairc 
pale, which he did, and it was good, although it was againſt the Corpors- 


tion, being parties: 


11. #hit 


(orporations, &c. 
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es A 


IT. What things 4a Corporation may do without Decd , what 
zot. 


IN 14 H:8: 29: it is holden that a Corporation! cannot do ahy thing 
without writing, for if they do preſent one to a Church, it ooght {ts 
be by Deed, and yet in pleading it needs not to ſhew, that it was by deed, 
for it ſhall be ſo intended. R 

Bur the EleRion of Dean, Maſter,or the likr, are made without a Deed, 
ſo is it of making an Attorney, becauſe the ſame appearech upon Re- 
cord , and thergfore is good, 13 H 8.12, Ando the uſage is at this day 
to certifie the Maior to the Exchequer without a Deed- 


A Corporation cannot retain a Bayly'vr a Receiver, or another ſer- 
vant without writing, 4 H. 7. 6. by Brian, Tewnſend contra. Alſo by 
Vavaſonr , ibidem , A Corporation cannot aſſigne Auditors without 
Deed, See 16 H: 7, 2. A Caſe adjudged accordingly, and 12 Ea. 4. g. 


and 10. 


A Corporation cannot give warrant tooneto doa Treſpaſſe, 4H: 7: 
13. but ic ought to be by Deed, 

Corporation cannot be diſſeiſors, by agreement without writing, nor 
veſt nor deveſt any freehold out of themſelves by any meanes withour 
Deed, 7 H:7.9: and 12H: 7: 25. acc. for they cannot licenſe one to 
w__ any Trees, nor to make Livery, nor give any Intereſt without 
Deed. . | 
So 9 Edw. 4. 39. Ifa Corporation. make a Deed, and. delivereth it 
toone to deliver over, It behooveth him to havea Deed, but Zs- 
tleton holdeth, 18 Edw. 4. 8. That one may enter by the Commarnde- 
ment of a Dean and Chapter, without a Deed , but contrary of a 
Myor and Commonalty, 2x04 non eft lex mt credo , for. there, is no 
difference, but the commandement ofthe Deanalone , may be good, 'as 
in the caſe of 16 H 7. 2. where it is holden, that the Commandement, 
of the Mayor is good, but contrary of the Mayor and Commonalty ,, 
duc thatis, as the capacity of the Corporation is, but there it is holden 
that where there is a Head of a Corporation, as Mayor, or Abbot 
that in ſuch caſe, if they command, .it is good without a Deed, but 
where there is a Corporation without a Head, as Commonalty - only, 
or Confreeres only , there they ought to have z Writing of the Com- 
mandement, 2«<re: And note, That 12 E.4:10.it is holden that the com+ 
mandement of the Commonalty is good without Deed , ſo as they may 
juſt:fie, ec. The ſame Law, If the Covent in time of vacation of 
the Abbox,cammand one to cut dowa trees,quoed net s;for Lit. there faith 
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that that was the opinion of all his fellow Juſtices, and alſo of the Juſti. 
ces of the Kings Bench, 


ms 


ITI, What thing the head of a Corporation may do of himſelf, 
without the conſent of the whole Corporation , what not. 


Ote, - by Brudenell, 14 H.8.3. That a Mayor or Dean may affigne 
Auditors, or make Baylies, and he may rake offering, or make « 
Stewardin his own name by himſelf, and theſe are good during his life , 
and fo by him he may make an acquittance in his own name, See2 &,z.7 


"That the ſmmm ofan 1007. was due to the Mayor and Commonalty of 


Southamptox, by and one of the great Curraines, andit was holden by 
all che Juſtices, That if the Mayor alone maketh an acquittance that it is 
not good, bur yet after in that caſe, becauſe it was ſhewed that a hun- 
dred ſuch Acquittances had been allowed, the Juftices at laſt did allow 
of it. 

In2t E.4.76. It is holden, That where there is a Warden and Chaplain, 
Mayor and Commonalty, Dean and Chapter, the Warden, Mayor , and 
Dean alone , cannot make a Leaſe alone, nor a diſcontinuance, for no 
Writ lyeth thereupon ; but they ought to be by the whole Corporation, 
and by Deed, otherwiſe it is void, fo if any of them make a releaſe in 
their own names only, it is void ; bat contrary itis of ſuch poſſeſſions 
which they have in ſeveralty, but an Abbot may make a Leaſe or a Re- 
leaſe in bis owa name, and it is good, and ſo may a Biſhop, by the opini- 
on of divers, | 

In L.5: E£.4.70- In Debt againſt a Provoſt and Schollars, the Plaintiff 
declared of contra&t of the Predecefſor of the Provoſt, cc. and ſome 
of the Juſtices held, rhar it could not be the contraR of the Provoſt and 
Schollars, bat of the Provoſt alone - So of an Abbot and Covent , Dean 
and Chapter, Husband and Wife, it is the contra& of the Abbot alone, 
and ſoofthe Dean and Hasband , and ſome of the Juftices held, that the 
Contra& made on che Mannor , ©&c: was meerly void , but it was con- 
ceived rhat the marriage of the Schollars was but furpluſage. 

In Debt, The Obligation was, Noverint me; 1. Abbatew , de E. &c. 1s 
cujus rei teſtimoniny, &c: Sigillo conventns appoſusi , the ſame ſhall not 
bind che Succeſſor, becauſe the Sucſſceor is not named in the Deed, and 
the Deed was not Ex afſenſ# conventsus, for it was granted, that a Deed 
made by at Abbot , Sciatis me ex aſſenſun conventns conceſſiſſe, is govd; 
But fach a grant by a Dean is not good without the Chapter, for they are 
parcell ofthe Corporation, and feiſed wich the Dean, may implead or be 
irpteaded, fo is it of a Mayor end Commonalty, and+here it is ſaid, that 
Neiutche Deed of the” Covent is a good- plea, for if the Plea be not the 
Deed ofthe Abborantl Covent, ic is double, bur were, for age 

| at 


(corporations  &c. 
That if the Abbot make it in the name of the Coveat, and ſeal it with the 


Covent Seal, alchough it be made by him alone, yet the deed is good and 
ſhall bind, vi,14 H. 6.16, | 


—_ 


C— 


I V. How many ſorts of Corporations there are. 


Ome Corporations are made by the King only, 14 H.8 2. as Dean 
and Chapter, Mayor and Commonalty ; ſome by the Pope alone, as 
the Fryers Mendicant, and theſe have not capacity to purchaſe, ſome 
Corporations by them both, as Abbot and Covent, who are religi- 
ous, v4. 46. 3.37. Ceſſavit brought againſt the Fryers Carmelites, 14 H.8. 
2. by Finexx, There is alſo a Corporation which is by the Common Law, 
25s the Parliament, which doth conſiſt of the King,. the Lords, and Com- 
mons ; But note, That that Corporation which is made by the King and 
the Pope , have not capacity to purchaſe bur to the uſe of their houſe, 
but a Corporation which is made by the King alone ,* may purchaſe to 
them and their heirs, as well as to the uſe of the Corporation, and note 
that it is there ſayd, that a Corporation is an Aggregation, or gathering 
together of the head and body, and not of the Head alone, or of the body 
alone, bur of both of them together. | 
\ Alſo there is another Corporation atthe Common Law, by Danby, 
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7£.4;12. and that is,when Lands are given to a Parſon and his Succeſſor; . 


v.40 E.3.7.4cc. The like where Lands are given to a Vicar and his Sac- 
ceſſors, and there is a Corporation alſo by preſcription, 76:4em ; and ſee 
Plowdens Commentar. 242. That the King is a Corporation at the Com- 
mon Law: A. | 


IV— = ——_—_@@W@__ ——_——— _— 


V. Corporations without a Head. ; ki} 


.T Ore, It is holden by Thorpe, 22 Aſſ. 67. That a Corporation” may be - 
1 V made of the Comminalty without a Head,Mayor, or Bayliff, or any 
other Head, andthat is affirmed by.the whole Court, 16 H: 7: 2: for - 
there it isfaid , that when one juſtifieth-by the Commandement-of a 
Corporation which hath a Head, as Mayor, or Abbot, there be-needeth 
not to ſhew'a Deed, but where one juſtifierh by the commandement of 2 


Corporation which bath not a Head , as by t 
Comminalty, or Bretheren, ec: or the like without s Head; that of ne- 
cellity he ought to ſhewforth a Deed, ſo when any thing is given to Pa- 
riſhoners, which isa perſonall thing. - 06.E3 04 24%, QoS 
And note, that when the number of the Brethren and Sifters appearetn 
the foundation of a Corporation made by the King and Pope, that-the 


certainty | 


e Commandement 'of the - 
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Corporations, &C. 
Certainty of them muſt bee ſet forth in Pleading, 34 H. 6, 
27+ 


— ms ——_— 


V I. In what Corporations the Head alone ſhall make ContraGs, 
and what (fail bring ations alone. 


NR that the Provoſt of a Colledge, or Abbot, Nean, theſe alone 
ſhall make the Contra, and the Contra ſhall not be made by the 
whole Corporation, as it appearethby the book of Z.5.£.4.70. Br.Cn- 
porations 5 3. 5 

And for bringing of Actions the Dean and Chapter uſe to do it in both 
their names, and not to bring them in the name of the Dean alone , but 
of an Abbor or Prior it is otherwiſe, 12 E.4.9. & 10. 


—Q 


V II. Where one es be named by his Right name of Corpor« 
tion in ations brought againſt him, & & contra, 


N 9 E 4.20. If Treſpaſſe be brought againſt an Abbor, it is ſuffic- 

ent if it be brought againſt him'by the name he is known by, but if an 
Action be brought againſt him, in which the Freehold is demanded, he 
ought to be named by the right name of his Corporation, by Newton, 
20 H. 6. 27, 21 H.'6. 45.16 H,7.1. in Treſpaſſe, vide 13 H.7.14- 
contya | 

In Debt againſt a Corporation they ought to be named by the right 
name of the Corporation, ſo every grant ought to be by the right name 
of the Cerporation, otherwiſe the grant is void,35 H. 6.5. 

Scire facias upon a recovery had againſt the Prior of Saint ohns of 
fernſalem in England, where the Record was Prior Hoſpitis Santi fo 
hannis de feruſalem in England, and becauſe he was known as well by the 
"one: name as the other, it was holden good, 44 E.3.16. 

"A Pracipe quod reddat werſus Magiſtrum five Cuſtodem , & Pregbyte- 
yor Collegis de H. and it was holden good in the disjunQive, becauſe the 
foundation was ſo, 19H:6.13-12nd fo!zj1 E.4. 56. it a grant be made to 
them, and it-be not according to their r:ght name, i is void. | 
- 1In Treſpaſſe-itis holden, thatif the Defendant pleadeth Afiſnomer, it 
15noplca to ſay, that the Patty is known by the 'one name or the other, 
contrary-if the plaintiff plead CHGſnomer, 1 E. 4 6:4 E.4.7.25 H.8.16. 
Buto#ropk ſeems to agree/t& the (difference \ina reall and ina perſonal! 
Action, See 20H.6 I. i VF 82011%9 > #1 151i 0 

pi $1t25q8 79A boi nr Pad arg ad ain ty mores 
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VIII Where the Head o f a Corporation ſ:a'l be named by his name 
of Faptiſme, 


AN was granted by.a Corporation by name of the oy hep 
the Colledge of E. and the ation was brought by the ſame nFne , 
without naming of his name of Baptiſme, and yet good ; but in his De- 
claration he ought to ſet forth his name of Baptiſme. So if an Abbot with 
the Aſſent of his Covent be bound in an Obligation without naming the 
name of Baptiſme , it is good, and in a Writ brought apainſt the Succeſ- 
ſor , he did ſet forth his name of Baptiſme in the Declaration , and by 
Thirning, in a Writ of entry apon a Diſſeiſin made to his Predeceſſor, the 
name ought to be in the Writ, 12 H.4,9, 

Ifa Dean and Chapter make a Leaſe, Sciatis nos Decanum & Cepitn- 
lum dimifiſſe, &c. and doth not ſer forth the proper name of the Dean, 
the Leaſe is void , by Lirtleron, which the Court agreed, 18 Eaw. 4. 8. 
Lure, for all is errour, as Brooke conceives, Corporation 73, See 14H. 
8.29, bs 
A grant was made t9 7. Abbot of D. where his name was #. Abbot , 
&c, and yet the grant was good, 7. 17 E..3. ſo Grants 67. and v4. 14 H 
8, That the Mayor and Commonalty without naming the proper name 
ofthe Mayor, may make a feoffment, and by the ſame reaſon may make 


a Leaſe, 


I X. When Surpluſage in the Name of a Corporation is a fault, 
where not . | 


Ebt was brought againſt Magiſtrum & confratres ſive ſocios ſmos , 
where the Corporation was only Mafter and Bretberen yet the 
Writ was good; and fo is a grant made by ſuch name, forthat is the 
name of the Corporation and more, and the Sarpluſage is void, by 
Check, 20 Edw. 4.12. But ſee 35 Heyx.6.5. where a grant was made of 
Rent, Extra Eccleſiam [anits Pauli & Petri, where the foundation was 
by the name of Saint Peter only , and therefore the whole grant was ad- 


jndged void, vs. Br. Miſnomer 9, Acc. 


Q. q X. Where 
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K. Whee an Obligation made to a Corporation ſhall go in ſucce/. 


ſron, where not. 


Ss 


_— 


be was brought by R. Alderman of the Goild Beate Marie in 
Boon , againſt L. upon an Obligation made to 7.S . Naper Alder- 
man, and itwas to him and his Succeſſors, and by the beceer opinion of 
the book, it ſhall go to-the Executors of f. S, and not to his Succeſſors, 
Vide 32 H. 8. Dyer 48. So by Brian, An Obligation made to the 
Church Wardeas and their Suceeſſors, is void as to their Succeſſors, and 
ſhall goto their Executors : So by Littleton , Obligation made to x 
Dean and his Sacceſſors, is void as to his Succefſors, contrary if it be 
made to the Dean and Chapter and their Succeſſors : But by Chock , an 
Obligation made to an Abbot and his Succeſſors, without ſpeaking of 
the- Covent, is good to his Succeſſors, becauſe none other of the Cor- 
ion is of ability to take but himſelf. An Obligation made to the Pre- 
Necat of Saint Jobs Colledge in (awbridge, and to the Schollars there, 
ſhall po in ſucceſſion , but contrary if it be made to the Prefident with- 
out naming the Schollars, 7 Eliz. adjudged. 

It is ſaid by Check, Juſtice, That if a Chantry be founded by the name of 
Chantry Prieſt, and ors, and lands are given to him according to 
that name, that the grant is good, but an Obligation made to him and 
his Succeſſors, is void as to his Succeſſors, 20 E4. 4.2} 

An Obligation was made to f.S. Chamberlain of Loxdox, and his Suc- 
ceſſors, it was holden in the Kings Bench, P. 21 E1;z, That his Suceſ- 
ceſſors ſhould have it. 

A Leaſe was made to a Chantry Preift, and bis Executors, aud a re- 
leaſe was made to bim and h:s Succeſſors, 1t was bolden in the Common 
Pleas. 21 Eliz. in #akgs caſe, that he ſhould have but an Eſtate for his 
own life, for it ſhall dure according to the firſt Leaſe, and that was not 
to him and his Succeſſors, but co him and his Executors. 

Note, That it is admitted , A. 7 E. 3.11. Fitzh. {ne 7, That where 8 
Biſhop having made a Leaſe for years of Land which be had in the right 
of bis Biſhoprick., andthen made a Leaſe for life , that he had the Re- 
verſion in the right of his Biſhoprick., and nor in his owarighe, 


— 
— 
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X 1. Where one ſhall be of g corporation in one degree, and nt in 
another Degree, 


N Afiſe againſt Mayor and Commonalty, they appeared by one of the 
.Smmenalty as their A torny , and the opinion was, that it was 


3006 , for one of the Commonalty may enfeoff the Mayor and Commo- 
nalty, 3 H.6.43. Aſliſe 


Corporations, &. 

Aſſiſe of Nuſans was brought againſt the Dean and Chapter of Z, and 
7.9. who was one of the Chapter, and yetgood, ſor as he is 7.3: he 
ſhall pay damages of his own goods, 46 E.3.23. 

Treſpaſs ſor taking of Toll, was brought againſt the Maior aud Com- 
monal.y of P. and .S, it was pleaded to the Writ that 7. S. was one of 
the Commonalty, and yet the Writ was adjudged good, and that is in di- 
verſe reſpeds, for if the Mayor and Commonalty do diſſeiſe me, and I 
do releaſe to twenty of the Commonalty by their proper names, it is not 
availeadle tothe Maior and Commonaky , and by PaFter, ifthe Mayor 
and Commonalty difſeife one of the Commonalty, he ſhall have an Af- 
ſiſe againſt ther, for they are as ſeverall bodies, viz. a body politick, and 
a body naturall, 8 H.6. 1. and 14, 

If a Cirizen be diſſeiſed, and the Mayor and Commonalty releaſe to 
the DiMeiſor 81l their right. it ſhall not bind the diſſeiſee, ſo if the May- 
or and Commonalty are diſſeiſed, and every one of them will releaſe by 
their proper names, it is nothing worth, 19 H.6.64. by CMHartin, in the 
ReRor of Edingtons caſe. 

If anAbbot and all his Mopks by their proper names, 8nd not by the 
name of their corporation, make an Obligation ander their Covent ſeal , 
it ſhall not bind the Succeſſor, becsuſe the Covent is not named by the 
name of the Covent, the ſameLaw of Mayor and Commonalty, 15 
Eaw.4.1. 

The Maſter and his Confreeres cannot preſent the Maſter to a benefice , 
for be is the Head and cannot preſent himſelf, ſ they cannot enfeoff the 
Maſter and make a Letter of Attorney to make Livery and Sciſinto bim , 
but the Maſter and his confreeres may give to one of his Confieeres, or 
the Dean and Chapter may give to one of the Chapters, for there is a per- 
fe& corporation without him that takes, For Afajer pars tota eff. 

Alſo it is there holden, That one may give Land to 7. S, Dean and bis 
Succeflors, and to ?.S. clark and his heirs, and he ſhall be Tenant in com- 
mon with himſelf: ſoof a Rent, ſo where he batha Signiory, as Dean, 
_ he purchaſeth the Tenancy, as 7.S. be ſhall hold of himſelf 14 H.8. 2. 
and 29. 

An Obligation made by the Mayor and Commonalty, to the 


Mayor , is worth nothing, 21 EdW.4. by Vavaſour, Bratt.Corporations 
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IS. Maſter of the Fraternity of B. and his Confreeres, granted, Zgen- 
dam annualem redditum to B.ſolvend. &c, in cajus rei teftimoniums predict. 
lohannes : Maſter and his five Confreeres to this decd, have put the com- 
mon ſeal,ct etiam predi&.1.S.Sigillum ſunm appoſnit,and it was holden be- 
cauſe there were no words in the premiſſes of the Deed to bind him, that 
he ſhould not be bound as a private perſon, 10 Hi7.16. 14.H.H.17» 


Q q 2 X11. where 
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X I I. YVhere change of a corporation ſ{)41l not alter the charge, 


T was agreed, That where a"Corporation is by nime of Commonalty 
Fin after itis changed into Bailiffs by anocher grant, yet by this change 
they ſhall not bz diſcharged of Covenants or annuity, cc. to which they 
were bonaden before, and by the ſame reaſon they ſhall retain and keep 
the Lands and Poſſeſſions which they bad before, 2 H.6.9. And for proof 
thereof, note, itis holden in 14 H.6.12. that where there are bailiffs of a 
town who have liberties by the grant ofthe King, and afterward the King 
by another Charter make them Sheriffs, yet cheir franchiſes and libercies 
remain, 39 H:6:13.and 14. , 

But although the charge did remain,yet it is to be gonſfideredhow ic ſh; 
be demanded, whether by the ancient name or by,clf nef nage, for which 
ſee 39 H.6.13.and1 4, CES , 

If a man doth recover againſt a Vicar an annuity, and before F xecuti- 
on be had of the Recovery, the Vicaridgg is __—_ this Parſonage, 
yet the Plaintiff ſhall have execution agai: on a&Parſon, and 
where Bailiffs are made Mayor and Co aRion ſhall be 
againſt chem by the name of the new Gyr ton, IÞ £.4:.6: 2nd the 
Writ ſha!l not contain the ſpeciall m ter, he mayhelp himſelf by the 


- Declaration- 


So if Treſpaſs b: brought againſt an Abbot,where he was called Prior 
at the firſt foundation, yet che Writ is good, ind note the Defencanr did 
plead in bar a feoffment made to a Prior of the ſame place, and that af. 
terwards he was tranſlated into an Abby, and that the ſaid Abbot and his 
Succeſſors had been ſeiſed afrerwards, and he was forced to ſhew by what 
authority he was made Abbor , for which he pleaded at large, that the 
Pope gave authority to the Biſhop of S. to make it an Abby, 7 -Za, 4. 

2 

| And note, that when a Corporation is to demand an annuity or other 
ching as by anew name where he ha 1 another name before,the manner is 
to.ſhew the preſcription in the other Corporation, and then to ſet forth 
chat in ſach a time of ſuch a King, the Corporation was changed, andin 
thenameof the Corporation, and that he who was then the Head of the 
Corporation and his Succc ſſors after that have been ſeiſed of the thing in 
demand, and that appeare:h:by 22 E:4:44: 7 £:4:323 39 H:6;13 and 
11 H:6:18. and rg, 
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X 111. Where no ability ſhail be adjadged in a Corporation, 


Onage in the Mayor is no plea, by Sxlliard, 21 E.4.7. ſo Dareſſe, 
or Manaſſe or Non ſave memorie, is no plea by T ow/end. 

A Corporation cannot be beaten in their Politick body, but in their 
natural] body, ſo a corporation cannot beat others, nor commit Treaſon 
or Felony as a Corporation, and a corporation ſhall not be impriſoned 
for denying their Deed , nor for a diſſeiſin done with force, nor ſhall be 
furjudgded the Realm, by Pzigor: Outilawry , or encouragement is no 
plea againſt them , nor in the Mayor, by Nele; Capiars in debt doth not 
lye againſt a Corporation, for they cannot be impriſoned ; by Choke, 
Villainage in the Mages no plea, by Sx/liard, bur for impriſonment 
of the Mayar the caſeyves this, An Abbot brought an a&ion of Debt a- 
' ga oft the Mayor -ahd Commonalty of Ngrwich, npon an Obligation , 
the Defendant pleaded, that the Plaintiff did imp: i'on the Mayor in the 
Fleet, untill beynd the Commonalty made the Obligation by durefle ; 
And Brian eſtice held theyglea to be a good plea, becauſe the impri'on= 
ment of the Head'is the impridrment of the whole body, and it was in 
a c:ſe which did concern his e, forif the caſe be, that ſuch a Cor- 
poration ſhould chuſe the M ſuch a day, Sab pine of 20 7. and 
the Mayor is then impriſonedy forwhich cauſe they looſe the 20 /. the 
Corporation ſhall have falſe impriſonment, ſo is it if the Corporation be 
bound to render an :ccourt 1n the Excbegzer ſuch a day, at which 
day the Mayor is impriſoned. But Sw/liard held , that for the impriſon- 
ment of the Mayor, the Corporation ſhould not have a Writ of falſe im- 
priſonment : But it was agreed, That if it had been pleaded that ſo many 
men made the Corporation, and that ſuch and ſuch of them were impri- 
ſoned, then it had been a good plea, 21 E.4. 17. 


ee EE es EE EE rn nn 


XIV. IWhat Corporation cannot do a Treſpaſſe , & e contra. 


Man ſhall have Treſpaſſe againſt the Maycr and Commonalty ; but 
not againſt an Abbot or Covent, 15 E.4. 1. Per curiam, vi.32 Fi, 
8. contrary of a Parſon, 

Treſpaſle doth not lie againſt the Prior of Saint 7 ohns of fernſalem 
in his Corporate capacity, but againſt him by his name of Baptiſme it 
willlie, 39 £.3.13. 

Bur ſee Thorp 22 eAfſ. 67. That Treſpaſle doth not lieagainſt Com- 
monalty , but againſt the perſons which do the Treſpaſſe by their pro- 
per names 


So» 
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' (orporations, &c. 
So'it is holden, 21 E.4.17. by Pigot, that a corporation cannot make 
a Battery or commit Felony, or Treaſon, and ſo lee a corporation 
cannot make a Diſſeifin, if not that one enter to their uſe by a writing 
under their covent and common Seal, 14 H.8. 
A Biſhop having a term for years made a Leaſe for life, it was holden 


that he had the rendition in the right of his Church by wrong, 7 E.3.11. 
Iſſue 7.vide 50 E. 3. contrary. 


— 


_—_— 
et 


D——— 


XV. What words inthe Kings grant ſhall be g10d and ſuſfici- 


ent to make a Corporation, 


King giveth Land in Fee-Farm probis hominibus vile de B. the 
I fame 1s a good corporation : the fame Law where ir is given Bargenſi 
#1,Civibns < Communitati, and they by fuch name may have an Action 
.of ſuch things which do concern their Farm, anJ1 the Writ ſhall be a4 
reſpondend. probis hominibus 8c. 7 E. 4. 14.viae t Ma. Dyer 10O acc. 
If the King grant probis hominsbus de D.heredibus & ſucceſſoribus ſuis, 
the Mannor of D. rendring Rent, they are incorporated for all things 
which do concern that Mannor, but if he grant probis haminibus de D. 
that they ſhall be quir of Toll, it is a vptd grant if they were not incor- 
porate before, buc note that Brye» ſaid, that it is a good Corporation 
£o this purpoſe, bur not to purchaſe, 21 £.4.55,56.vide 1 Ma. Dyer acc. 
Bu the principall caſe there was, that Norwich was incorporate by the 
name of citizens and comminalry, and in the ſame charter the King did 
afrerwards grant Civibas predift. de Norwich, that they ſhould no: be 
put on Juries, and afterwards it was enacted by Parliament , that all 
grants made Civibus & 0, ſhould be good, See and if the 
ſecond grant ſhould be void or n#/l was the queſtion, for if it were void, 
then nihil operatur by the A of Parliament, but ſome were of opinion 
that che grant ſhould be good Civibss, and for that purpoſe they were a 
corporation, andevery one of them at their pleaſure ſhould take bene- 
fir of the grant by Nele and (ck Juſtices, and by them it was holden, 
that if the King grant [»habitantibur de D.that they may chooſe a Mayor, 
and that then they ſhall be impleaded by the name of Mayor and com- 
minalty of D. now Inhabitantibas 1s rp and-yet they were a good 
Corporation to take by force of the firlt grant, and note that in all the 
ancient Cities and Burroughs in England, as London &c. the grant is C6: 
vibus & Burgenſibns de L. which was not a Corporation before , and 
yet good, but perhaps the reaſon hereof is, becauſe theſe ancient Cities 
and Burroughs are favoured, vide 21 E 4. 55,56. bur ſee Kevle q H.7. 
12. that-ii the King grant ro a Corporation, which 1s no Corporation; 
or to an atten born, or to a man outlawed, the granc is void. 
Now that the creation of a man a Duke, and the giving of him Lands 
tor 


( orporations , &c. 


f or the maintenar.ce of the Dignity by the ſeme Patent is good : and ſo it 
is of creating of a Corporation, and giving of Land to them by the ſame 
Patent, 2 E. 6.84.Br. 

If the Kirg grant to a Corporation to purchaſe or give or grant by the 
name of Maſter and Wardens, Brothers and Siſters, and by the ſame Pa- 
tent alſo grants them to plead and be impleaded by the name of Mafter and 
Wardens onely, the ſame is good fo to incerporate them, as to purchaſe 
to be Bailiffs, and to implead by the name of Mayor, it is good, 311 BH, 
7.27 .viae Librum. 


—— 
Pn —_— 


XV I. What proceſſe ſhall be awarded againſt a Corpora- 


tion. 


oceſle of Outlawry doth not lie againſt a Corporation, as (apa? 

& Exigent, but Diſtreſle againſt them,45 E.3.2. & 3-39 E-3.13-4cc. 

againſt che Prior of Saint fohns of Jeruſalem in England, vide 22 eA[. 
67.by T horp, 21 E.4 27.and G7. 


_— 


Pn ——— SY 


NI 


» 


X V I. Where one corporation may make anott.er corporation, 
where not, 


E Corporation cannot make another Corporation by uſage 

or Preſcription , but only by ſpecialty, words of the King, ſo to: 

do by the Kings Grant, and upon ſuch a grant, the Abbot of yeſtminfter, 

and the Prior of Weſtminſter are ſevered, for a Corporation cannot be di- 

vided, but by grant of the King, and the _ may gragt Lands to 

the Queen to hold by her ſelf, or in common with the King , vide 49 

A.8. and the ſame alſo appeareth in 49 E. 3.3. 4.that London cannot 

make a Corporation nor a Commoralty, nor can be a Corporation by 

Preſcription, for that is onely at the will and pleaſure of the King, ſo 
they cannot make Laws to bind the inheritance of any man. 


—. 
I 


XVIIL CAPACITIES. 


I a Monk purchaſe it is void, 11 H.4.26. 
1t an Abbot purchaſe to him and his heirs, it is but for life, contr& of 
a Biſhop, Dean.ard Chapter, 9 H.6.9. 
It a Maſter ofan Hoſpitall dieth, his ſucceſſor ſhall bave the — 
and: 
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Corporations, &c. 

and not hisExecutors , which proves that he cannot as Maſter make a 
Will, contrary of a Parſon, 19 4.5.44. | 

A Monk is capable alone of che Grant of the King, where there is a 
Rent reſerved, 14 H 4.10. and a Monk and Channon are capable of ſpi- 
ricuall things, as to be made Executors &c. or Vicar &c. 3 H.6.23. 

A Prieſt, a Chaplain was Eſcheator, Firz.N B.225 C. 
- If an Abbot hath money given utno him to pray for ſouls, he hath it 
not in Right of his houle, tor if he ſpzad the money, it 15 no caule of 
Deprivation of him, 9 E.4-.34- by oy, 


EE ns nn a oa 
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X I X. Where a g'f+ to Pariſhioners is good, where not. 


F a Feoftment be made to the uſe of the Pariſhioners of C. they are 

nota Corporation to {ucita purpole as to take Lands, but contrary of 
perſonall things, 12 4.7.27. and that appeareth by the caſe of 8 E. 4. 8. , 
Where Trelpaile was brought by the Churchwardens for a book taken ad 
damnum " arochianwum, and the Writ did lie, vide 37.H.6.19. the caſe 
of the Gealle. 

If an Obligation be made to the Church-Wardens and their ſucceſſors, 
itis void, 20 E 4.2. by B-yax. So a Deviſe of Lands to Pariſhioners is 
void, but contra of Chattells, 37 H.6.30. 

Treſpafſe was brought by the "Church-Wardens againſt the Parſon of 
the Pariſh, for the breaking of the Hells which were in their cuſtodies, 


andit was holden good, 11 H.4.12. So the Church-Wardens ſhall have 


an appeal or an accompt of the goods of the Church, 12 H.7. 27. 
Viae Plow.Com.242. That the King is a Corporatien at the common 
Law, and was purchaſer in Succeſſion by the words (heirs). 


I Ou a en 


— 


— A — 


VVhere the Head of a Corporation may gain a Freehold by Dij- 


ſeſin. 


A Biſhop having a Term ſor years made a Leaſe for life, and it was 
holden that he had the Reverſion in the right of his Biſhoprick, and 
aot in his own right, 7 £ 3.11. ifſ#e7. ÞOS hen 

If a Biſhop doth preſent tofa Church ewice, where he ought.not to pre- 
ſent, and dieth, it ſeemed in that caſe, that the Succeſſor had gained the 
Patronage by the book of 47 E.3.10, for inthat caſe the King claimed it 
as tor Mortmain, quod nota, 

Where a Biſhop diſſeiſed one, and afterwards made a Leaſe for yeats, 


according to the Statute of 1 El;z. , It was holden in a Reading, char 'f 


Cofe 


was a good Leaſe which proves that he had gained the Lands in the right 
of his Corporate Capacity. 

See 44 Afſ. Br. Preſcription 54. the Prior of Caſe, where a 
corporation was by Preſcription. 

And ſee thatthe Bailiffsand Commonalty of Godmancheſter were alledged 
to be a Corporation by preſcription, 2 H 7, 17. the Prior of Huwtingrons © 
Caſe. 


- 


I. IWhere a Bill in the Chancery ir adjudged. 


Here a Bill inthe Chancery is adjudged inſufficient wpon a De- 

murrer, and yet there no Coſts, for the Statute gave dam- 

mages upon the ſuggeſtion found falſe, and the verity in that 
caſe came not in queition, 7 E.4-14. 

Note, that where an action of Debt is grounded upon a penall Law, 
there the Plaintiff ſhall not have Coſts nor dammages, 35 H.6.58. and 
by the Statute of 24 H.$8.cap 8. The Plaintiff to the uſe of the King, al 
though he beHon ſuir, or a Verdi paſſeth againſt him, yet he ſhall not 
pay Coſts, yer by the Statute of 23 H.8.cap.16. Every other Plaintiff it 
he ſueth not sn forma pauperis, if he be non ſuit, or the Verdi& paſſeth 
againſt him, Dammages and Coſts ſhall be recoveredagainit him, and by 
the Statute of 8_Fliz.cap.2. if he doth not put in his Declaration within 
three dayes, or doth not proſecute with effe&t, he ſhall pay Coſts at the 
Diſcretion of the Juſtices. 

Note, no Coſts are to be paid, where the Judgement is upon Confellt- 
on, 33 H.6..13. by Pri/et, 


—— -— — — ——_—— 
— — 
—————— | — —_— 


II, 1» what Adtions Coſts ſhall»be and where, and where they 
ſhall be trebled as well as dammaces, 


Ote, that by the Statute of Gleceſter , cap.1. Iris declared that in 
all Caſes where dammages ſhall be recovered, that in thoſe Caſes the 
R r plaintiff 


plaintiff ſhall recover his coſts of ſuit, 37 H.6.10. and dammages are 
to berecovered, where a man bringeth an ation againſt one for his own 
deed, and recovereth by the ſaid Statute, butthat ſeems to be in ſuch a- 
Rions where damages are not given by the Statute,and eſpecially un ſuch 
A&ions in which high damages are given by. the Statute, as in a 2uare 
;mpedit, there no Colts ſhall be, becauſe che damages are fo high, and that 
by the opinion of all che Juſtices, 27 H.6.10. andg H.6.32. 27H8.2. 
by Spilmas, but yet at the Common Law Coſts were given in a Quare im- 
pedit, but that was before the Statute of peſt. 2.c4p.5. The ſame Law in 
a Decies tamem, 27 H.6-10. butit ſeems Coſts have been given in a Ra- 
viſhment of Ward, and yet Damages are given by the Statute. 

And note, a man ſhall not recover Colts in Waſt, by g H.6.60. the 
reaforr is, becauſe fuch great Damages are given by the Stature, and 
yet in 5 H.7.13. the contrary is holden, that there ſhall be coſts, but the 
coſts ſhall not be trebble as the damages are, yet. Brook makes a marvell 
at it, that any coſts ſhould be, and by the whole Court, 2 H.4 17. That 
where the Statute giveth Dammages, that there ſhall not be any inquiry 
of other damages : So that the Juſtices of the Kings Bench conceived 
that Coſts in Waſt ſhould be trebled according to the rate of the dama- 
ges, 5 E.4. 7. and not according to the rate of the Waſt taxed. 

See 19H.6.32. thatin Waſte no coſts, but in an ation of forcible 
Entry, there the coſts ſhall be trebled, and Paſfton gave the reaſon to be, 
becauſe that the Statute of forcible Entry giveth them, And for trebble 


Cofts in a forcible Entry. See wn 1" ya ſee 14 H.6.13 that the coſts 


in a forcible Entry were not trebble , but onely the damages. 

In 12 E.4. 1. In an Afiſe againſt ewo , one was found guilty, as to 
part with force, and the other guilty as to another part, but not with 
force, and as to him who was found guilty with forceg, the coſts and 
my were trebble, quod nota. £ 

Coſts may be taxed and aſſeſJed by a Forrein Jury, but contrary of 
—_ 33 H. 6. 55, and note, that coſts are alwayes m—_ in- 
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COVER TURE 
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Nb ANA 


What AG: of an Infant are wid, and what voidable, 


H E Grantof Common, Tithes, or other things, which 
lie meerly in Grant are void, although that a Rear be 
reſerved upon ſuch grant, vide Perkins 3 acc. 

Aninfant brought an action of vvaſt againſt his guar- 
dian by Attorney, & the defendant ſhewed to the court, 


viz. that the Infant was within age, and yet he was 
compelled to anſwer over,becauſe the Action lieth as well by him within 
age, as of full age, but by Per/pay,if an Infant bring an ation anceſtrell, 
by Attorney,if the Defendant doth alledge that he is within age, the At- 
torney ſhall cauſe him to be brought into Court to be viewed, and if he 
be within age the Warrant of the the Attorney ſhall be diſallowed, to 
which Pafton agreed,q8 E.3-10.and by 22 H.6.31.wherc an Infants per- 
mitted to make an Attorney , which is recorded there the party .cannot 
plead the ſame in arreſt of judgement, but is put to his Writ of Error. 
But ir is holden 1 H.5.6.that an Infant ſhall not make an Attorney, nor 
be an Attorney, but that is to be intended, an Attorgey to ſue in a Courr 
of Record, for he may be Attorney to deliver ſeiltn, 21 £.4.18, 


_ —— > ou eo Ren AO, 


Infant accomptabie, & e contra. 


Ote clearly by Newtos, that an account doth not lie againſt an In- 
fant, 19 H.6.5. 
Accompt doth not lie againſt an Infant of a receipt during his nonage, 
21E.3.7,& V8. | 
But if an Infant enter into an accompt before Auditors, he ſhall be 
Rr 2 charged 
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Coverture and Infanty. 


charged in debt upon the atrerages of the account, by Newton, 10 Hs. 
14: but that an infant ſhall not be charged in account neither as Receivor 
nor otherwiſe, ſee 23 E.3+. Fitzh. Infant 19.and ibidem 11,27 E.z. ad- 
judge atce ; 

In 16 E.3, Account 52, account was brought againſt two ; one ſayd, 
that at the time of the receit and yer hee is within age, and hee was 
forced to kold himſelf to one of the pleas, wherefore he (ayd he was with. 
in age at the time of the receit ſuppoſed. 


_—— 


* — 


Where Atts of an Infant are void , where not. 


Fr 


| þ aa Infant procureth one to be ſworn and impannelled, the procure. 
ment is voyd, 27 Aſſ. 45- | 

P.4,7ac. 1B, AStitute Staple, Fine, nora Deed enrolled , ſhall not be accepred 
A. Aninfalt froman Infant, 32 H. 8. butif he be bound, he ſhall avoid it at his full 
_ __ age, orwithin age, by Auditaqurrela, F,N.B.104. andſo is15 E.z, 
edge « Statyte : exits 
and durize bis 5. by Brian, and 20 E:4. Andita querels 27. But acre, for it was 
noaage, brought holden in the Common Pleas, 20 E/:e:that at full age he ſhould not have 
an Audta Audita querela. 


nerela, and . 
= judgment 2 An Infant ſhail not wage bis Law, although he be an Executor, 11 H.5. 


be ſult age 40-8nd ſee Lir: 57. That an infant ſhall not be Juror, 
of Son- ' An Infant ſhall-not be bounden in a Recognizance as main- pernor, 
tbe Conuſee1e- becauſe he hath no means to avoidit, 8 H.6.30. So ofa St:ture by 48 E, 
verſed the 3:33. Bolknapp | 


PRRege "* An Obligation, Warranty, Defeaſance of an Infant are pood untill 

querela, and they be avoided by plea,contrary of a feme Covert, 48 E.3.12, 14 H. 4. 

the infant be- 30.and 33. 37 H.6.31: 

we within %&© Tf anInfant doth aſſigne more to his mother for her Dower then he 

pravegamw yphtto do . Dre, whether he ſhall enterinto the Surpluſage, Read 

Audira quere- 5 ' > IR. 

12.which was eld ebat he ſhould, as in the caſe of Pexſdion, Kingſmill contrary, 21 H 

denyed by the 7.21.' | 

vole Court, - AnInfant commanded his Tenants to put in their cattell ir;to his Com- 
mon, it was holden a good ſeiſin, 45 E.3.25. becauſeit was to do a law- 
full ching which was for his benefit. 

An infant commanded one to do a diſſeiſin, who did it, and it was 
enquired of if the infant was there, and it was holden, that becauſe he 
was there, that he ſhould be acquitted, 12 Aff, 30 Af, 209. 2 Af. Br 
Dsſſeifin 16, | 

Two infants joyntenants, ' the one doth releaſe t, the other who en- 
treth, it is a diſſeilin, vi 7. Aſ.10. Br. Difſeiſin 19, | 

(:2.part 59:If an infant levieth a Fine, and declares the uſe of. it , 1 
Mall biad lim ſo long as the Fine remaineth in force 

An Infantſhalt be bounden by a recovery ina Ceſſavit, 31 Fd. 3, Per 
gue ſervitia. Doltoy and Student, 113, acc. 


Partittoa ſhall bind aa infant if it be equall, 21 H.7: 29: what 


Coverture and Infancy: 
What Statutes ſhall bind Infunts, rhat ot. 


F an infant be Guardian of a Priſon 81d ſuffereth an eſcape, be ſhall be 
ſubie& to the eſcape, Door and Student, and 36 E. 3.80d there itis 
holden, that a Statute which giveth corporall puniſhment ſhall not ex+ 
tend to infants, contrary of other Statutes,ifthey be not exorgpets : 
An Infant of twelve years of ages to be conpeWſed to ſerve ir hus- 
bandry, F.N.B.190. +461 $0935 0 Nos ' 

An Iofant brought an attaint, and the firſt verdiA, and thereupon the 
infant was awarded to priſon, 30 eA(-18. 4 £.3.34. and ſo note there: 
that an infant was within a Statute whicti gaye corporall puniſhment, 5. 
41 E.3. Impriſonment 17. i OpASyY 12) 0. 999 

If an infanc be found a Diſſciſor, yet the fine'an 'irfipriſenment thall 
be remitted, 43 A/:45: 26 Aſ-17- 24 Afſ. 14 43 E. 3.'mpriſenment 16. 

The Stat:oft Non-claim ſhall not bind an Infant, 2 A/.6.B. Age 32: but 
if parcel| of the year be in the time of the Anceſtor, now if the heir within 
age doth notenter within that year-he ſhall be barred, by Dy:PECo., 371.. 

ifan Infant be convicted of raviſhmert of Ward, be ſhall not be impri- 
ſoned for the fine to the King, yer'the ſtatute of Aferrox is generall,viz, 
Gued quicung we laicns, qui inde conviltus fwerit, PI:Co:364 by Falſh. 

If a woman Infant conſent to a Raviſher, [yet the next of kindred ſhall 
nor enter, yet the Statute is generall,sS; dye filie & alit muliczes conſen= 
ſerint, but the ſame is to be underſtood if' ſhetconfent before twelye 
years, for after theſe years ifshee do conſent, Proximny heres edis Pp 


. 


it. 
An infant is within the Statute of waſt, for waſt done by kimſelf, but 
not for waſt done by a ſtranger, Plow: Com 364. | \ 

An infant is within the ſtar. of cefſavir, becauſe it isa thing injurious to 
the Lord,& the Leſſor, Com: 364:&2: M.Dyerr04.'& ſeethere that af 
infant is bound by every Statute Law, ifhe be not particularly excepted: 

The Monſuit of an infant ina Quzare impeait $hall binde bim, 5 E. 2: 10 
voucher, & 1, & 2. Jar. Dyer, 104. acc: 


—— —— _> ——_——_— 


Confejſron of an Infant, "1 


]* a quia juris clamat by an infant, he cannot confeſs that a leaſe was 
made for term of life without impeachment of waſt, but shall ſtay cill he 
come of full age, 43 E:3:5:45 E:3:33: 

inan'Afſ: it was agreed that where'dn infant is Plaintiff, nothing $ball be 
{aid to beconfeſſed by hiin, but theaNiexhitbe at large, although that be - 
tender a ſpeciall iſſue, 44 £.3.10:; 

See 48: £:3:34: where the difference is taken, were the infant is deman- 
Cant, and where he.is tenane, & there ic is ſaid, that rojudgmeut vpon a 
#:hil aicitshal be againftan infant where-he is plaintif, contiary where ke 
5 Tenant or Defendant, Ea dab etet bin eehÞ 
lian Infartin an Aﬀſ:plead,that never law-ully coupled-in matrimony, & 
the. 
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: ſame be certified againit him, yer the Afiſe ſhall be awardedin point of 
the Aſliſe, for hee ſhall not be counted as Dificiſor by his plea, but con- 
erary by verdict, oc. 28 Hſſi/e $2.4 E.3.31, 
In aa Aﬀſe by a Guardian, the infant came and would have diſa- 
vowed his ſuit, and was not ſuffered, for that ſhould be 8 D:traxir. 2; 
Alſ/e Z.;. 3: 5553 79: Nc 13% 1 
| ,1- lafeat was yoached, andanſwered co che Action, and it was admit. 
ul and be bound to warraaty 13 E.3. voxcher 12. allo an infant did 
confeſs a plea in a Formedon, which abated the Weir, and admitted, 3 E, 
3: Enfant, 14.41 E.3,21, cont ra. 

- Ina Precipe againlt ag Iafagt, he would have confeſſed the aRion, 
but the Court would nor ſuffer him, 9 £.4.34. 

. . An Iafaat who is in. by. parcbaſe , ſhall be compelled to attorn in x 
Per qu: ſervitia, and he ſhall be bound by his own confeflion, or not 
denying: He ſhail joyae the Miſe in aWers of right, and che Locd ſhall 
avow upon him by bis tender of che ſervices, 32 E.3. Age 80. 

{. 10 part ia Compes cale, Ina Per que ſervitia, againkt an Infant who 
back the Tenancy by diſceat, he-(hill not have his age, bur he ſhall be 
compelled to attorn, becauſe accorament is only to perfe&t a grant which 
the law fayours. 

In a Writ of meſac,the plea ſhill not ſtay for the nonage of the Plaintiff 
becauſe bis Nonage ſhall nor priviledge him from the paymear of his rent, 
and thereforeche Law giveth bim remedy ducing his Nonage to have ac- 
quittance, 7 E.2, Age .140. 

Per que {ervitia, was brought againſt the heir of him who was Tenant, 
the day of the fine levied, and he was forced to confeſſe by what ſervices 
the lands were holden, 31 £3. Per que (ervitia $1. So ins (ſavit 3- 


gainſt an lnfant, he oughe to confeſſe the ſervices, and tender the arrca- 
rages, and ſo in a Writ ofcuſtomes and Services, by Thorpe Juſtice, 


——— ©. 
— hg 


—_ oe ee 
— Gm EE. ————g—_— cn 


Default , or Nos- ſuit of an Tafant. 
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N infant made default ina Precipe qw9d reddat, for which a grand 
Cape is awarded, he ſhall no: looſe his Land by his default by rea- 
ſon of his infancy, 3 H.6.10. i. and 2 Ma.Dyer, 104. 

If an Infant be non-ſait ina Wrix of Right, yet he may afterwards 
have a writ of poſſeſſion, and. if he pray to be received, and ſheweth 
_— he may afterwards ſhew. other cauſe, 42 E4. 3. 13, by Finch- 

ny 

An Infant brought Netinue of a hundred Charters, and Minuments , 
and che Defendant brought the Deeds in Court, and becauſe the infant 
ought to declare how much was contained in every Charter , which he 
could nor do, therefore he was non-ſuit, and brought 8 new Writ of 


Detinue 


— 
h * 


(arporations, -&c.. 
Detinue of a Cheſt locked, ancC harters cortained in it, 

Note , AnlInfant ſhall be puniſhed for « Conteept, beeruſe Fraftra 
in legis auxiliars om inlegim cimmutat, 2 H,5, Outlawy ly. 
eth againſt 8n Infant if hee exceed fourteen yeares, 2 May. Dyer 
104.acc, if be make default after the Miſe joyned, ina Writ of Right, 
Judgment finall ſhall be giver againſt bim, 9g £.4.36. 3. H.6.16. be ſhall 
anſwer the breach of a Probibition, in a Writ of Efirepment, 3 H.7.2, 
be (hall anſwer for a felony, 2#5ia walitia (wpplet 4tatem.5 E. 3. An In- 
fant Plaintiff in an Aſſe ſhall be aſſiſted by the Court in his pleadiog, 
and in waking his title : AC. 32.Eiz. It was bolden Per curiam in Co. FB. 
after appearance he ſhall ſave bis default, not otberwiſe , but 2uere of 
of that caſe, for Mr. P /awden conceived the Law to be otherwiſe, for then, 
one ſhall never recover againſt an Infant during bis infancy, ſee where an 
Infant ſhall ſave bis defaulrt,where not, 6 H.8 Br. ſaves default, 5o. 7 F. 
3. faves default, 52,75 7 £3.47. ſaves default,r 3, & 2:2f.Dyer 1 2.104, 
7 H.4.91. & 41 H.q an infant ſhall anſwer to all matters of Record which 
are pleaded againk him. 
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Wi ere an Infant ſhall! not be bounden by recovery had againſt higs 
during his Nenage , nor by a verdi@, which paſſeth againſt 
him, 


Se 13 F.1. Fitzh. Infant 16, It is ſaid by 2fitten Juftice, If a man: 
demands the wardſhip of an Infant , and the ſeifin of Homage is coun- 
ter-pleaded, which paſſeth for the Lord, & tbe Infant bringeth an attaiae,. 
in which the firſt Judgment is affirmed, and afterwards the Lord doth di- 
ſtrain for eſcuage, being granted, yet the infant ſhall not be eftopped by 
the judgment or recovery, ſo if an Afſiſe of Mortdanceſter paſſeth againit 
an infant by cefzult when he is within age, yet he ſhall not be barred- 
thereby , bur may bring a new aRion when he cometh of full age. 
In an Afliſe, the Tenant pleaded a recovery by bimſelf, in an Aſiiſe a- 
painftthe Demandant, the Demandant ſaid, That ar that time be was 
within age, and that 7: S: w as Tenant of the Land,of the leaſe of his- 
Father, and that the Reverfion was in him by diſcent from his 
Father, andit was holden a good pies, and that the Aﬀiſe was well. 
drought, notwithſtanding the recovery pleaded againſ} him,:6 ff: 6. «fſ- 
254.20 E,3, Onare nou aamiſfit g. It zppezreth that the Husband and Wife- 
brought a Quare impedit againſt the Diſſeifor of the Defendant , and 0- 
thers, and had+judgment to recover, and damages by the Statute, becauſe 
the fix moneths were paſt. Afterwards rhe Husband dyed, * the Wife 
within age : And afterwards ſhee broyght Quare now aamiſit 
aint the ſucceſſor, and counted that the Chorch was full, and' con»: 


linued full during the time of the Predeceſſor, and in time _ 
. | : 
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the Defendant, untill the Incumbent did reſign, and the Defendant pler- 
ded the firſt recoverie to have eſtopped che Plaintiff, for to ſay that 
the Church was alwayes full, and it was hoſden no eftoppell, becauſe ſhe 
\was within age, 
:* In 18'E.3.29. Dower 61. In Dower the Defendant ſaid that her hus- 
band was ſeifed of three Mannors, and holden of the King in Capite, and 
terwards the Plaintiff brought a -Writ of Dower, and had - one Min- 
nor aligned to her for all the others, being of equal value by the Re- 
turn of the extefit: » The plaintiff faid, that ſhe was within age at that 
time! yet'it was hoſden that the Aſlignment ſhall bind her, being made 
4ntheCourt of Chancery. | 
See7 H.4.22. Wherein a Scire facias to have Execution of a Fine, the 
Defendant pleaded a recovery in Aſliſe againſt the now Plaintiff, where 
thenow plaintiff brought an Afliſe, and upon a ſpeciall Verdi found 
For the now Defendahe, and becauſe there was a divorce in the caſe, 
"which was not given in Evidence at the Afliſe, and alſo becauſe they could 
not find it, being matter of Record, and not matter of fa& : theretore 
the now Plaintiff being then an [nfant, had Judgement to have Execu- 
V1d.7.9.4.23e tion. Note, that Brook inabridging of the Caſe makes a marvell at it, be 
cauſe a ſpeciall verdid& ſhall bind an Infant as well as a man of full age, the 
Verdict. continuing ſtill in force. So Scire facias 65 


pn 
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| What things an Tefant in bis mothers belly (all have. 


£10133 01 3%; 3 $3 010-1734 3755 hs 
Ie Dower the Defendant pleaded that the Plaintiff did detain from him 
certain Charters concerning the ſame Land, the Plaintiff faid chat ſhe 
was with child by her husband, aad it was holden that in reſpe< that che 
Iſſue which he might have, might have the Lands, and fo the Charter which 
did. concern them,+that ſhe might keep the Charters, and in that caſe i 
was ſaid, that the Wſuc in his morhers belly might be vouched, .41 E.3. 
11 See 31, E.2.&tz,Bricf 871. for the ow 
#One vouchedan Infant in his Mothers belly, if God ſhall give him to be 
born, andif not, then z# the next heir,in a Writ ok Dower, and good, 
See that now  Wbour ſhewing a deed to ſhew the binding to warranty, contrary if the 
that ſuch a Dp Infan ad; enbornatihe time, 11 E.3.voxcher 13.v4de «8 B. 4. vou- 
vi/e to an In- \<ber, 5B, gnd.feetbere, Tenant in Tail of the gift” of a Biſhop vouched 
Jan. « void by, him who ſhould be che next Biſhop, the Biſhoprick being then void, and 
the Statue of the Temporalties being in the Kings hand. 
CO 34 H.3 Note, it is holdenjo 8 E.2.vewcher 247, That when ane is vouched in 
j*dee acc.21 o be rut | WEE 
7+..19 the Ex. 21S mothery, belly,chat the party of neceſlity mult vouch another perton 
£94 7 cham. With him... & FEY | 


. 


- Shefficlds A-Devife to one in his Mothes beily is good by 9 H.6.23. 11 H.6.13- 
K/e. 


by Babington, vide C.g. part g.acc.but fee 14 Eliz, Dyer 504. that ſic 8 
| Devue 


(overture and Infancy. 
Deviſe is void by allthe Juſtices, for here the Caſe was, a man deviſed 
two parts of his' Lands to his four ſons in Tail, and if the Infant 
in the mothers belly be a fon, that he ſhall haye a fifth part as co- 
heir with the other four ſons, and if the fifth dieth without iſſve &c. and 
it was holden by Sanders, Dyer, Bendloes & Mead, that the Intant in 
his mothers belly took nothing, becauſe he was not capable when the de- 
viſe ſhould have effect by the death of the Deviſor, but ſee, 11 E.6.13. 
that by Cuſtome ſuch deviſe may be good. 


—— 
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Where an Infant may waive a demurrer , or voucher, and plead 
in barr Ke contra, 


F an Infant do demur in Law, he may waive his demurrer afterwards, 
and plead to iſſue when he pleaſeth, 31 E. 3. /nfant 7. vide eftoppel 
244. acc. 

jo an Aſliſe brought againſt an infant, he pleaded an outlawry againſt 
the Demandant, and afterwards he waived that plea, and pleaded a re- 
leaſe, 14 Aſ.15.eAſſle 203. 

Dower brought againſt R. ſon of 7. who appeared and vouched #. 
Proceſſe continued till the Sheriff returned, z. dead, for which the De» 
fendant came and pleaded; that he had nor any thing in the Lands, but 
jointly with eL. and demanded Judgement of the Writ, and it wes hol- 
den that although he was within age, yet he could replead, for when the 
voucher was granted, it was as ſtrong as a judgement, which ſhall bind 
as well infants as men of full age, 18 E.9.6.voncher 3.acc 

But if an infant doth pray to be received, and ſhevvs cauſe, he may at 
teryvards vva.ve that cauſe, and ſhevy another cauſe, 31 E. 3. 13.by 
Finchaes. 


If a vvoman infant doth accept of for &c. Dovver in Chancery of one Dower. 


Mannor, ſhe ſhall be barred by tuch acceptance, 18 E.z.Dovver 61. _ 
Ifan infant Leſſee for life, doth levy a Fine, or alieneth, he in the Re- £'** 

verſion may enter, 18 E. 2. Fine 120, y if he may not avoid it after, 

and be in of his tormer eſtate. 


A Fine ſhall bind an infant if he do not reverſe it during his nonape, 21 Fine, 


E.3.24. but if an infant levieth a Fine at this day, and Proclamation paſſe, 
he ſhall not avoid it by Error, Pl».Com.370. by Catlyn. 


An Infant vouched in a Writ of Dower, vouched over f.S. who was 7 *#b*"+ 


returned dead, the Infant could not afterwards plead jointenancy with 
another becauſe he had vouched before, 18 E.3.voxcber 3. 


It a recovery or a Fine be pleaded againſt an Infanc without any poſleſ- z,,guer. 


fon inhim, - yer it ſhall bind him, 24 E.3.64. 
It the Iſſue Tenant in Tail being an Infant, entereth into the Land ta- 
S\ ken 
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Exchange, henin exchangs,ir ſhall not bind bim if he doth not agree to the exchange 

11H.4.12. athisfullage,/ 3 E.3.Formedon 44. | 
pronmeer If an Infant purchaſe an Advowſon, and fuffereth an uſarpation, he ſhall 
Leaſe 71170 not be helped bythe Stature of #eff.2.for the Statute is pro negligent. cu- 

; fod.whichis to be intended of Infants by diſcent, 35 H. 6.62. 
If an Infant makes a Leaſe for years rendring Rent, and at full age ſays 
to the Leſſee, God give you joy, it makes the Leaſe good, by CMead 2 4 
Eliz.1. 

Dejan. An Infant is not bounden to fave his detauir, at the Grand Cape or 
Petit Cape, becauſe he never appeared, bur if he once appear and make 
default at the Petit Cape, he mult ſave his detault, by the better opinion, 
AM. 32 Eliz. inthe Common Pleas 

Hfturpſit. An Infant and others were bounden for the Debt of the infant,the infant 
at full age promiſeth to fave the other harmleſſe, the Infant dieth, ad- 
judge that an ation upon the Caſe lieth againſt his Executors upon this 
Aſſuwmpfir, burifafeme covert and another had been bounden at the re- 
queſt of the wife, and the wife after the death of the husband, ſhe had 
promiſed to fave the other harmleſſe, action did not lie againſther, 44. 
29 Eliz. 4n B, KR. Barton and Edmond: Caſe, 

If an Infant Prebend maketha Leaſe for years, he ſhaltnot avoidiit af 
ter. So of an infant made Biſhop by diſpenſation: And if a Prebend makes 
a Leaſe with warranty and dieth , and his fon 'is choſen Prebend, the 
warranty ſhall not bar him for theſe Lands, but 'if a Parſon within age 
makes a Leaſe for years, Quereif he ſhallavoidit. If a Prebend make a 
Leaſe by Dwreſſe, he ſhall avoid it by Brownand Catlyn, bur if the Bi- 
ſhop enable him to be a Prebend, he ſhall not have dum: [nit infra 4:4- 
tem; per Curiam, 1 Eliz. 

Husband and wife Tenants for life,remainder to an infant, they joyn in a 
Fine, the Fine was reverſed, ao the infant, Eng/iſbes Caſe, C 1. part in 
Bredons Cale. 

rorſley and his wife levied a Fine to Charnock, of the Lands of the 
wife within age, andafterwards brought a Writ of Error to reverſe it, 
and whether the ſame ſhould be reverſed, as to the wife onely, and ſhould 
bind the husband during his life, was the-queſtion,it was reſolved, although 
ſhe came of full age before the reverſal], yet becauſe ſhe was within age 
at the time of the Fine levied,the Fine ſhould be reverſed notvvithſtandin 
her fullage: by thehead,and it ſhould be reverſed as to them both, again 
the opinion of Chandiſh, 50 E.3:3. and a Preſident in-6 H.8:where the 
husband and wife levied a Fine, the Husband died; ſhe took another hus- 
band, and they brought Error, and it. was reverſed onely as to the Wite, 
buta- Preſident in 2 H:4. and 1 H.6: was vouched, that the whole Fine 
ſhould be reverſed, as to them both, and ſo it was aftervvards adjudged 

: in-Charnecks Caſe, and Worſizty had the Land again. 

Declaraiionnf It was adjudged in Plowdens Caſe, that- an-infant may declare the uſes 

ſes. of a kincas well as a:man of tull age; per Guriam.,, bs 
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If a man layeth out money for an infant, for his meat, drink, ang ne- 
ceſlary apparrel, if he enter into a Bond within age to pay it, it: 
good but voidable, ſo of «Aſſampſir. Quere for the differencce is 
raken when the eFſ»mpſit is made within age, and when he comes of 
full age,for at full age if he make, promiſe,or enter into a Bond for neceſſa- 
ries taken in his nonage, it ſhall bind him as it was adjudged, AM. 1 1. 7ac. 
in Co.B. in («tters Caſe, but ſee 44 Eliz. Randalls Cale, adjudge that an 
Obligation with a penalty for money borrowed within age, is abſolutely 
void, and (o it was adjudged, 5 7acoti,inthe Kings Bench, in Fena/oces and 
H ollydayes Cale. 

An Infant Copy-holder made a Leaſe for years by word, not warranted Lea/e. 
by the Cuſtome, rendring Rent, and afterwards at full age he was admit- _ auce of 
ted ro the Copy-hold, and then accepted the Rent, 2xere if the accep- 
tance doth make the Leaſe good, it was not reſolved, It was Triv. 2 Car. 
in B.R, Aſofields Caſe. 

If an Action be brought againſt an infant, and he appears by Attorney 
where he ought to appear by Guardian or Prochin amy, and Judgement 
be given againſt him, yet it ſhall not bind him, but he may reverſe it by 
error although the Warrant of Attorney be entred, but if no yvarrant of 
Atturney be entred,he may demurre,by 18 E. 3. and 14 £.4.S0 was it ad- 
judged in Zones and LeWes Caſc,15Car.in B.R, 

An infant cannot be Stevvard of a Mannor in poſſeſſion or Reverſion, —_ 7 = 
C-Lit.3,6. | acc, M 
An infant ſhall do homage but nor Fealty, becauſe he cannot be ſvvorn, 
21 E.3.40- 
An infant heir of a Tenement in Socage in chief, vvithin the age of 14 
years,at the death ofthe anceſtor ſhall not ſue Livery,nor pay prime ſeiſin, 
C.Lit. 77.20 Eliz.Dyer 362. contrary if he be above 14 years,18 E.3. 
26.p.18. 
A man hath fix ages in Lavv, viz. 1. 12 years to be ſyyorn in a Leer, 
2.14 years tO conſent Ito a marriage; 3. 15 years for the Lord to have aid , 
4. vvithin 21 years to be in Ward for Land holden in Knights ſervice ; 
5-14 years to be out of the Wardſhip of Guardian in Socage, {6. 2: years 
to alien his Lands, C. £:t.78,79. 
An infant cannot be Guardian in Socage, becauſe a vvrit of accompt 
vvill not ly againſt him, 7 E.3.46.31 E3. /xfant 9. but an infant heire in 
Socage after fourteen years may have accompt againſt his Guardian in So- 
cage, 16 Eliz, in Co. B.adjudpe, acc. 

An Infant vvho holdeth of the King by Grand Sergeancy, ſhall do his 
ſervice by a Deputy ef the Kings appointment, and ſhall not doit in 
perſon, C. Lit.10g. ace. ; 

An infant brought a Writ of Error to reverſe a Fine, and had a Scire 
facias againſt the Conuſee, for vyhom a ProteRion vvas caſt upon in» 
lpection of the infant by the Court, vvho adjudged him to be vvichin age, 

e ProteQion vyas difallovved, and if r Plaintiff die, adjudged _ | 

S12 er 


heir 
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uld reverſe the fine for the nonage of the anceſtor, contrary ifhe 


had Wed before he had been inſpe&ted, H.12 fac.. in B.R. Keckwiches 


Vide 8.E. 4.4. 
2 Ma.Djc7 Ica 


$3 E.r,Ley 50. 
26 6.3.63. 


C Lit.246, 


15 H.6 41. 
Po. Com. 236. 


Caſe, C. Lit. 131. ace. 

If an infant who is a Ward entereth into —_—_— at the age of fonr. 
reenth years, Raviſhment of Ward lieth againſt the Soveraign of the 
houſe , but the Lord ſhall loſe the Wardſhip, becauſe the infant is c5vz. 
liter mortuns, E.Lu.137. 

If two coparcenors be, and one of them is within age, and they be 
Demandants , the Plea ſhall demurre and be ſtayed, tor the nonage 
of the one againſt thefother, L. E.1.eAge 128. 44 E.z-eAge 47. 

All that which an infant is dound to do by the Law, ſhall bind him, al- 
though he do it without Deed, as an Obligation made by him for neceſ. 
faries ſhall bind him, C. 9. part ”inchies Caſe, and things which he doth 
in the right -of another ſhall bind him, as things which he doth as Ex- 
ecutor to another, But a releaſe of an infant of a Dedt as Executor, with- 
out an actuall payment, ſhall not bind him. | 

An infant Bailiffe within ape ſhall not be charged in accompt, becauſe 
by interdi& of Law he cannot have skill to make an inproyement, 1 3 E.3. 
Infant, 9 10 H.4.14.acc, 

Minor non poteſt minorem, but an infant ſhall not wage his Law of Not- 
ſummoned, becauſe he ſhail not be prejudiced by it; and an infant can- 
not wage his Law upon oath in Debt, C.Lir. 173. 

If an infant maketh a Feoffment in Fee, a ſtranger of his own wrons 
cannot enter for the uſe of an infant, 39 Eliz. in Co B. adjudge, but it 
an infant be diſſeiſed, there an Entry by a ſtranger of his own wrong is 
good, and ſhall veſt the right preſently in the infant, 18 H.6,16. 26 E 
3. 62.by T horp. 

An infant ſhall not be bounden by a difcent upon a diſſeiſin made by a 
ſtranger, but Lachefſe ſhall barr an infant if he do not preſent within fix 
months. 

If an infant do not bring an appeal of the death of his anceſtor within a 
year anda day, he fhall be barred for ever, and the priviledge of infancy 
ſhall not hold againſt the King, for if the King dieth ſeiſed, and the Land 
diſcendeth to his ſucceſſor, this diſcent ſhall bind an infant, 35 H.6.60. 

Lacheſſe of an intant or feme covert for not performance of a conditi- 
on annexed to the Land ſhall bind them, but if a man maketh a Feoff- 
nient upon condition reſerving Rent, and if he do not pay the Rent vvith- 
in a month, that the Rent ſhall be doubled, and the Feoffee dieth, his heir 
within age, vvho doth not pay the Rent, he ſhall loſe nothing by this L«- 
cheſſe, by the Statute of Z{erton cap.5. vvhich is, Non curvit bis contra 
aliquem infra 4tatem exiſtentem, but yet it is holden, C.Lit. 246. that the 
Statute doth not extend to a Condition of Reduction. 

If an infant of 17 years ofage releaſe a Debt ,it is void, but if an infant 
make the Debtor lus Executor, it is a good Releaſe in Law of the debr. 

It a Leaſe be made to an infant for life, the remainder over to _—_— 
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ſee,there,althovgh the infant at full age doth diſagree to the Eftate for life, 
yet his diſagreement ſhall nor deveft the remainder which was once veſted 
by goodtitle, 17 E. 3.38. 

An Infant wbo1s in by diſcent or purchaſe ſhall be compelled to attorn 
ina Per que ſervitia, ora Dnid juris clamat, and if an Infant do attorn . 
upon a grant by Deed, it is. good, becauſe it isa lawfull A&, but hee 
cannot be compelled to attorn upon ſuch a grant by Deed, C.g part $4. 
Conyes caſe 4. Mar, Dyer 137 | | 

In a Wric of Meſne, the plea ſhall not ftay for the nonape of the 
Plaintiff , becauſe his nonage ſhall not priviledge him for not payment of 
his rent, 7 E.2. Ape 140. 

In a Quidjuris clamat, brought by an Infant, if the Plea be ftayd by 
reaſon of his nonage, the Infant when he cometh of age, ſhall have all 
advantages to have the arrerages ofthe Rent, or for waſt, as if the Te- 
nant had attorned at the time of the Action brought, 43 E. 3.5. 

In a Writ of Cuſtomes and ſervices, or in a Ceſſav3: againſt an infant, 
of his own ceſſer, alchough he comes to the Tenancy by diſcent, yer hee 
ſhall have his age, becauſe he doth not know what arr:rages he ſhall ten- 
der before jadgment, and becauſe, if he doth not make a true tender, he 
ſhall looſe his land, 2 E.2.Age.132. 9 Eaw: 3.10. 28 Eaw.3.99. 3-H.6. 
I'O. acc. 

Husband and wife both within age , joyne in a Feoffment by Deed in- 
dented reſerving rent, the Husband dyeth, the wife may enter, or have 
Dum fuit infra «tatem, but if ſhe was of full age, ſhe ſhall nor bave D wm 
fuit infra «tatem, for the nonage of the husband, although they were 
one perſonin Law, 14 E.3. Dum fuit infra atatem, 6.F.N.B.192. 

Note,the ſpeciall heir ſhall rake advantage ofthe infancy of his anceſtor, 
as if Tenant in tail of Land in Borough Engliſh, makes a feoffment in fee 
within age, and dyetb; the youngeſt ſon ſhall ayoyd it, becauſe hee is 
pirty in blood, andclaimes by Niſcent from the infant, C, Littleton 
337. 
If an infant bringeth an ation againſt his Guardian for mony, and're- 
covereth it,if the Guardian bringeth the mony into the Court, and there 
depoſeth it, the ſame is a good diſcharge 3gainſt the infant, and be'ſhall 
not be ſued in an account, ſo was it adjudged AZ.11. fac. in the Commer 
Pleas, in Hmghes caſe. 

A man did ſurrender his Copyhold tothe uſe of an infant in bis mothers 
belly after the death of the Surrenderor, it was adjadged Ich. 1 3. ?ac. 
in Simpſons and Soutbwells caſe in R.R. that the ſarrender was void, 

Firft, Becauſe to an infant in /Vextre a meer. 

And Secondly , Becauſe it wasto begin at a day to come. 

In an Action of Debt brought for not performance of an Award, the 
cale was this, Upon a ſpeciall verdi& found, Yates and Watſon an 
Infant ſubmitted themſelves to an Award; and Yates was bound in an 
Obligation that #/«r/on the infant ſhould perform the Award, it was 

adjudged 
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- adjudged in this caſe, 21.17. Jac. is BR. that the Bond was void, 
the only queſtion was, whether an infant oughe to ſubmit bimſelf to an 

. Arbitrement, orto an award, and it was adjudged by all the Juftices, 
that an Infant could not ſubmit himſelf to an arditrement, ehen if 
there were no ſubmiſſion there could beno Award; and ſo the Bond 
of 7ate: thatthe Iofant ſhould perform theaward, was utterly void, and 
ſd it was ſaid to be adjudged accordingly, Hi/1 2 Car. in the Kings Bench, 
R ot434. in Knight and Stones caſe, and in the argument of that Caſe 
it was agreed 8nd vouched to be Law, and ſo to have been adjudged, 7.4 
Car. iti Pickering and 7acobs Caſe, that a Bond taken of an infant for ne- 
ceſſaries was good, and ſo a Leaſe made by an infant to try his title in an e- 
jeftione firme was good, becauſe it was for his apparent benefit, but it was 
holden that an infant could not bind himſelfto be an apprentice, & there- 
fore the uſuall courſe was, that others were bound for his Apprentiſhip 
and jt was ſaid, that aninfant hath not power to diſpoſe of his good him- 
ſelf, and then how can he give power to another to diſpoſe of them, 
and the power of an arbitrator is ſo hiph, that a Writ of Error doth not 
lie to reverſe bis judgement. 

Note, it was adjudged, Tr.15.Car. in the Kings Bench, in Towng and 
Tonngs Caſe, That the grant of the office of Regiiter in reverſion for 
life to an infant is good, and in that Caſe it was ſaid by Foxes Juftice, that 
it was adjudged in Scamblers Caſe, 44 Elixz.chat the Grant of a Ste- 
wardſhip to an infant for life was a good grant, contrary to what is re- 
ported by Coke, 1.p. Inſtitutes 3. 
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What things done by a Feme Covert ſhall be good, and what wot, 
and what ts her, 


N Ote by the Conrt,that a Feoffment made to a Feme Covert, or a gift 
V of goods,or an Aſſ»my/;t made to her,or a Sale of goods by her,or a 
Diſſeiſin by ber, if che busband agree thereunto, or doth nor diſagree 


are > good, 27 H.$. 24. 

ote that a woman now a Covert, who was a Feme ſole at the day 
of a Precipe broughe, ſhe may wage her Law of not ſummoned, and the 
ſame is good, See 12 H. 4.24. 

If the husband and wife enter into Land in the right of the wife, where 
the wife or her anceſtors had not any thing in the Lands, yet the wife ſhall 
be Tenant, becauſe ſhe cannot waive it during the Coverture, andin 
chat Caſe the Writ did abate for Miſnoſmer of the wife, vide 35 Af. 5: 

A woman who was ſole made a Feoffmenc, to reinfeoff her when ſhe 
required the lame of the Feoffee, afterwards 5he took a busband, and re- 
quired then the Feoffee to reinfeoffe her, and it was bolden that ſhe 


might make the requeſt well enough , and that the Feoffee might en- 
feoffe her, 35 WA. 11, tl oe _ The 
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The Deed of a Feme Covert who is bonnd with her Husband, shall not 

be inrolled , Ex quo /equitsr, that the Deed of a Feme Covertis yoyd, 7 
E.4.5. 
Fi .27 H.$.25.1fa Feme Covert ſell any thing, the ſale is good, if the 
hasband do not diſagree, whereunto agrees Reaa, 21 H:7.40. but Finewx 
contrary, for he held that a Feme Covert could not do any thing which 
might turn to a prejudiceto the husband, conty. of a thing which might be 
for his advantage, for if one give a thingto a Feme Covert, the 
ſame is good by the agreement of the busband, becauſe it is for his advan» 
tage, contrary if shee buy any thing in the market , for that may be 
to his prejudice, but if sbee buy the ſame to the uſe of the husband, he a- 
greetoit , the ſame is good, or if shee becommanded ſo todo by the 
Husband, and he ſaid ifshee buyeth breador avy thing which is ſpent in 
the houſe of the husband,if he doth know of the buying of it,zhe $hall not 
be charged therewith. 

Note by Littleton, 18 £.4.10; If a woman Executrix taketh a husband, ee c.;. pay: is 
and after $hee releaſeth the death of the Teſtator by Deed in her own Ruſe!ls caſe, 
name, the ſame is-good, becauſe shee doth repreſent the perſon of the Te- #5! the wife 
ator, Chock contr. and 21 E.4.24.but 21 £.4.50. 18 H.6.4. and 16 H7 aw 
5: Brian and Yaviſowr are againſt Chock, and yet 2 He».7.15. Brian held ,,undic not 
the contrary , but in 16 H.7. by Brias, there a Feme Covert executrix good, 
may do all things which are matters of fat without her husband, as 
Releaſe, or make Acquittances, or give Goods, But of ſuch things 
which co.appertain to the office of an Executor thoſe she may do without 
her bnsband, butin matters of Record , (hee oughtto joyne with the : 
husband, Quod nota. 

See 3 H: 6: 50: That a Woman brought Detinue of a Bailement made 
when shee was Covert and good. 

If the havband and wife are bound.in a Bond , for a releaſe of a right - 
which one had to the land of the wife, and the husband dyeth, the wife 
ihall be charged with ſuch bond, 44 E. 3+ 33: 

Itis aquere, 14 H. 8.17: Ifthe husbard enter into Religion, if the wife 
may alien without her busband, bur ſee if the Husband abjure the King- 
dome, that the wife is of ability to alien, 31 E:i: Fitzh. cat in vita 31: 
40E: 351: 48nd vit 2:H:4: where it is ſayd, Eccemode mirum, &c.that the 
wite of a man which wasin E-ri{e , did bring an ation in her own name, 
without naming the husband, bur it is there holden, that a Feme Co- 
vert cannot diſavowthe ſait of her husband: 

See 32 He 8; That a Feme Covert may be ſeiſed joyntly with others to 
the uſe of her husband, and v3. 10 H:7.20. that a Feme Covert,the Execu- 

_ Ceſtui que #/e did ſell the Land to her husband, and the ſale was - 
good. 

, See 49 E:3:13: by Belkyap, That an Obligation made to a feme covert 
is good.. 


What 
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What A&s ſhall binde a Feme Covert, what not. 


N aWrit of Right, after the miſe joyned, and the wife is re-entred vp. 
| a the defaulc of her busband, if ſhee afterwards make default, and fi- 
'nall Judgment is given, ſhee ſhall be bound for ever, 44 E.3.28 

If a Feme Covert levieth a fine without her hosband, if the ſame de ex. 
ecuted, and afterwards the husband dyeth, the ſame ſhall bind the wife , 
17 A(ſ.17. 

In 5 E.3. Fines 95 1. rendred Land to the husband and wife, for w' ich 
the busband and wife would have granted a Rent, but it was no: ſuffered 
to paſs without examination of che wife. 

In 17 E.3. eAvowry 95. Dower was aſſigned to husband and wife of 
the poſſcflion of her firft hasband, for which aſſignment che busbind and 
wife granted a Rent, with clauſe of diftreſſe, it was holden that the grant 
was void, but it was ſaid, chat if the Guardian had reje&ed, that the aſ- 
ſignment was of more then ſhee ought to have had in Dower, and that 
by Deed, then the rent had been good by way of Reſervation, ſee to that 
purpoſe P/ow.Com. 141» 

It a Feme Covert be received upon the default of her husband, in a Ce/- 
ſavit, and find Sureties, that the Land ſhall be bounden ; the ſame $h21l 
bind the wife, but q#ere, if ſointhe caſe of an infant. 19 £:4.5. 

One enfeoffcth a woman, to the intent thar shee $shall ſell the Land, 
and the mony thereof received shall diſpoſe to the uſe of the dead, 5he af- 
terwards taketh a husband, and afterwards ſells the Land without her 
husband, it is holden by Shard and Wilby, 34 Ed. 3. cut in vita 19, that 
Shee $hall not have a cx in vita, qua«re, for I have heard it tobe holden 
contrery , in one Gawajyes caſe. 

In 16 H.6. Releaſes 41. It is faid, that if an infant or a Feme Covert Ex- 
ecutor, do releaſe it is good, and ſois21 £.4. 13. butſee C. 5, part, in 
— "xx caſe , that the releaſe of the wife is not good, without the hus- 

A man was ſeiſed of an advowſon to the uſe of a Feme Sole, shee 
took husband, and afterwards they joine in a grant of the advowſon, it 
is holden 6 H.7.3. by Cxriam. that it is a good grant during the life of 
the busband, but void as to the wife, contra. if the wife joyne in a feoff- 
ment,for that is the AR of the wife as well as of the husband. 

Qzrreifthe Hu band and Wife make a feoffment of Land of the Wife 
which is in uſeto che wife, if the ſame be within the Statute of 1 R.2.and 
ific be, then what remedy there is for the wife if shee wou'd diſagree after 
the death of the husband, vi, 7 E.4' aFeme Covert brought a Subpn4. 

by 
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By what ati the bhusband may prejudice his wife 


F a man doth enfeoff a woman upon a Condition, or make her a Leaſe 

rendring Rent upon condition of reentrie, and she takes a husband 
who breaketh the Condition, and the Feofftor or Leflor may enter, and 
the wife shail bz bound hereby, 20 H.6, 28, by Newton, 

33 H.6 31. If the hausband doth appoint one to be Attorney for him 
and his wife, the wife cannot diſallow the Attorney, 

So if the husband diſclaim in Avowry, or claim Fee, in a quod 7#ris cl4- 
mat of Land in the right of his wife, it shall bind the wife, 9 H.6.22, by 
Marl 30 E£.3.28.32 E,3. Purſuit 127. 

If a woman Leſlee for life taketh a husband who commitcteth waſt, it 
$hall bind the wife, 9 H 6.52.30 H. 6. 30. by Priſor. | 

If a woman Signioreſſe hath title ro enter for Mortmain, and taketh a 
husband, who ſuffereth a year and a day to paſle, it sball bind the wife. 

If a woman refuſeth co be Executor , and taketh a husband, and af- 
terwards he brings an aRion in both their names, it is a good admini- 
ſtration,and $ball bind the wife, 33 H.6.31. 

If husband and wife be joint Leſſees, and the husband prayeth in aid 
of a ſtranger, and dieth, the leſſor cannot enter. So if the hasband and 
wife covenant to levy a Fine by ſuch a day, and the husband diech, there 
the wife shall not be charged with the Covenant, becauſe ic was onely 
the aRtofthe husband, but if a woman be leſſee for life, and she taketh a 
husband who prayech in aid, it sball bind the wife, 15 E.4-t5. 

If the buband and wife be vouched, and they come the firſt day ready 
to enter into the warranty without proceſſe, the ſame shall not be allows 
ed,z5 E.3. 11. 

Note that a Feme Covert may be a Receiver, and charge the husband 
in an aRion, if he agree to the receit, for iſſue was taken upon the agree- 
ment, 13B ,2.F3tz. Attion 50. 

Husband and wife make a Leaſe before the Statute reſerving Rent, the 
husband dieth before the day of payment, and before the day ſhe caketh 
another husband, who at the day accepteth of the Rent, and dyeth, the 
Caſe ſhal be bound thereby, becauſe sbe might have centred before she took 
her ſecond husband, Xa. Dyer 1 5 9.vide C.4-part.18 ace. 


et 


——————_— 
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What things of the wiſe, Chattels reals or perſonals are given to 
the Hnsband by his enter- marriage with the wife. 


F the wife be poſſeſſed of a leaſe for term of years, of lands or Tene- 


ments, or of other Chatteks realls, and takes « bu-band , the 
TR T « husband 
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| bis wife, and charged the ſame, andrt 
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husband is poſſeſſed thereof in his own Righ rt, and may diſpoſe of the 
ſame, or may forfeit the ſame by attainder or otherwiſe, P/o. {om.260. 
b.acc('.Lit.351. acc. 

If the husband be poſſeſſed of a term for years by marriage of the wife, 
fuch a term for yeats may be extended for theDebt. of the husband. 
Pierpoint being poſleſled of a Leaſe for the Term of gg years, deviſed 
the ſame by his will in hes verb, viz. I deviſe my Leaſe to my wife du- 
ring ber lite, andafter her death I will, har the ſame ſhall go ro my chil. 
dren unpreferred, and made his wife his Executrix and died; the wife af- 
terwards martied with Sir Thomas Falter, who being poſleſſed of the 
Leaſe, the ſaid Leaſe was put in execution, and ſold upon a Fiert faciar, 
upon a recovery of 1401 in debt Cv Sir Thomas Falfter, afterwards 
Sir Thomas died, and the Adminiſtrators of Sir T homas did afterwards 
reverſe the Judgement given in the ation of Debt by a Writ of Error and 
then the wife died. It was adjudged in this caſe, 27 E1;z,in theKings Bench 
betwixt Luddingtos and +Amyer, that the ſale of theLeaſe by the Sheriffe 
upon the Fiers Feta was good, although the —_— was afterwards 
reverſed. 2. It was in that Caſe adjudged, that the executory deviſe of 
the Leaſe unto his children unpreterred was good to take effet after the 
death of the wife, and yet the children unpreterred could not be reſtored 
to.the Term, becauſe by the ſale the vendee hadan abſolute property in 
the Term, and therefore although the Judgement was afterwards rever- 
ſed, yet the fale being a collaterall a& done by the Sheriff ſhould not be a- 
voided, but in that Caſe it was holden, that the children unpreferred 
ſhould have the value of it. 
In 7 5.6.2. there the husbard was Pen of a Term in the Right of 
ie queltion was holden, that it be- 
ing a Chatrell real], he might, during the life of the wife, have diſpoſed 
of or ſold the whole Term, a fortiors he Mignt charge, Onia guicquid 
continet majus continet minus ;, 50 if the husband poſſeſſed of a Rent- 
charge for years in the right of his wife, or of an Gbligation entered in- 
to the wiſe whileſt ſhe was a feme ſole, the husband may releaſe the Rent, 
or WII the Obligation, bur in ſuch Caſe if the husbaad dieth, they 
got diſpoſed of, the wife ſhall haye the Rent again, and ſhall havean a- 
Rion npon the Obligation by Srrange and per Curiam : in ſuch Caſcs 
when the wife continueth her eſtate afrer the death of her husband, ſhe 
ſhall be in by the firſt Leſſor, and ſo ſhe ſhall hold the Land diſcharged of 
the Charge of her husband. ; 
Mich.Term 35 Eliz.in B R. was this Caſe, A man poſſeſſed of a tery 
of years in the right of his wife,made a Leaſe for years of the Land to be- 
vin after his death, he died and. his wife ſurvived tim, and the queltion 
was, whether the vvife ſhould have the Land, or the Leſſee,and it vvas re- 


 folved bythe yvhole Court, that the Leſſee ſhould have it during bis 


terme; for asthe husband during his life might have cofitracted for the 


Land, for the vyhole Term vyhich the vviſe bad in it, ſo he might d- of 
any 
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, any part of that Te:m ar his pleafure: For if he may deviſe the Land for 

one and twenty years to begin preſen:ly, ſo he way deviſe it to begin af- 
ter b's death, if the term of the Wiſe be not expired; but for the Remain- 
der of the term, if the Hu: bend made no diſpoſition of it durirg his life, 
It was holden in that cate, that the Wife ſhould have ir. 

20 Eliz. There was this caſe, Lands were demiſed ro Husband and Wife 
for therr hyes, the Remainder to the Survivor of them for years : The 
Hus bend granted overthis term for years, and died: In that caie it was 
adjudged that the Wife ſhould have it and not the Grantee, becauſe there 
was nothing :n the one or the other to grant over uriti] there was a Sur= 
vivor ; and in that caſe, if the Wife had died, ard the Husband had fur- 
vived, yet he ſhould have had the term againſt his own Grant, like unto 
the caſe. 1f a man makech a Leaſe for life, the remainder to the riphe Heirs 
of 1.S. 1S bath iſſue a Son, who ſelleth the Remainder, snd afterwards 
1.5. dieth this Son being his Heire notwithſtandirg his ſale , ſhall have 
the Remainder, and not the Grantee, becauſe it was not in him at the 
time of his Grant, but by matter Ex poſt faFo,viz. after the death of bis 
Father, X x 

It a woman hath a right of ARion unto or for any chattells reall , 
and taketh a busband and dyeth , the hav#bard which farviveth shall nor 
bave.che thng, or Action for the ſame, but the Executors or Adminiftrs- 
tors of rhe wife, and {o it isif 8hee hath bac « poſſibihity to have a thing, 
r6H.6;r1,7H 6.3, C: Lire:35reace: And ſo it is, if 2 woman who har 
Chatrels reals, or other Chattels /xi a»te 4roit, as Executor or Admini- 
frratrix, 4f ſhe taketh Husbard, and afterwards dieth, thofe are not given 
tu the Husbanc by her inter-marriage with him, and fo it is where ſhe is 
Guardisn in Socage, although the Hasband doth furvive the Wife, as it 
was adjudged 32 Eliz.'mtheCcn mon Bench, and alſo 31 E/iz. inthe 
Chancery, itt /itb ems c>fe. 

Ifa woman be poſſeſſed of a term for y-ars, and eth the fame 0- 
ver to. another for her uic in truſt, »nd afterwards taketh a Husband and 
then dieth, the Hu«bard ſhall not bave this Truſt, but che Executors or 
Adminiſtrators of the Wife, ;8 £412 #aterhcuſes caſe adjndge. ace And lo 
was it alſo adjudged,7 r1n.15 Car. inthe K.ngs Bench, in Sir Joby Saint 
7ehns caſe, where the principall caſe wss; The Lady Cromwell was poſ- 
ſeſſed of divers Leaſes and Conveyed them in Truſt, and afterwards mar- 
ried with Sir Joh» Sr Jobn, and af:erwards ſhe received the money whick 
came of rhe T:uſt, and with p»rt of it ſhe bought Jewels, and other part 
of it ſhe left in money, ard died; Sir /obx St John took Letters of 
Admiriſtration of the Goods of the Wife : The. EccleNafticall Court 
wyuld have forced him to have accounted for theJewels and for the mony, 
and to h+yc exhibited an Inyentary of them into that Court ; whereupon 
be ſued out a Frobibition, and the opinion of the Ceurt was, that the 
pen y of the Jewels was in the Rusband, and that he ſhould not exhi- 

ite an Inventary thereof into the Eccleſiaſticall Court. And for the mo- 
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, the Court was then ſome of opinion, that the prohibition would not 
lye, becauſe the mony received upon'the Truſt was the Truſtees monys, and 
the Wife had no remedy for it but in Equity, and then the Husband ſhould 
have it as Adminiftrator , and ſo was accountable of it : But Juftice 
Barkley was of opinion, that the Prohibition ſhould be cited as ro the 
money alſo, becauſe the Truſt was executed when the Wife had received 
the money, and by the receit the Husband had gained property therein as 
Husband, and therefore not accountable for it, and if the Truftees do 
conſent that the Wife ſhall receive the money {the contrary to which 
doth not appear in the caſe )that there the Husband might gaine a proper- 
ty in the money ; and at laſt a Prohibition was awarded for the whole, 
both the Jewels and the money. | 

Chattels reall of a mixt nature, +:z. part in poſſeſſion and part in ARi- 

on which bappen ducing the Coverture ,- as arrearages of rent which are 
incurred during che Coverture, the Husband: ſhall have them by the in- 
ter-marriage with the Wife,C.4.part.Ognells caſe,18 H.6.9.7 H7. 2. acc, 
if he over-live the Wife : But if the Husband dieth, and the-Wife doth 
ſurvive them, the Wife ſhall have them. And now by the Statute of 32 
H.$.cap:3 7. the Husband ſhall have all the arrearages which did incur 
before the intermarriage, in caſe the doth over-live the Wife : and ſo 
was it adjudged, 17 El:z. in the Common Pleas, Kor. 457. in Sharps caſe, 
vi. (Lit. 351.4cc; But all Chattels perſonal) which are in the poſſeſſion 
of the Wife in.her owne right, the Husband ſhall bave them by the inter- 
_ marriage with the Wife, and he may diſpoſe of the ſame if he doth ſur- 
vivethe Wife, or not,7 H.6.2, 3.10 H.6.21.E.4-4-4 H.6.5. Burt Chat- 
tels-perſonall in Action, the Husband ſhall not have them , if he and his 
doth not recover them in the life of the Wife, 3, H.5.23.21 H.7.29, - 

29 E.3,17, Ifa woman.hath but a bare poſſeſſion! of Chateels perſc- 
nals, as by Trover or Bailmeat in that caſe they are not.given to the 
Hasbaad by the inter-marriage with the Wife ; but an ARion of Detinue 
Keth for them againſt the Husband and Wife. 


w 
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Leaſe is made to Husband and Wife for their lives, the remainder to 

the Executors of the Survivor of them, the husband grants the term, 
and dieth : the fame ſhall not bar the Wite, becauſe he had bur a poilibi- 
lity and not an intereſt, H.17 E iz. in B.R. adjudge. 

The Husband cannot give Land to his Wite 1n his life-time , but he may 
convey Land to the uſe of his Wife, or deviſe to her : But a Feme-covert 
ſciſed of Lands in fee, cannot deviſe it ro her Husband, becauſe ſhe is {ab 
poteſtate viri, and the Law ſhall intend it to be done by the coercion of the 
Husband, C.Lit.112.6. 

If a Feme-covert be ſeiſed of an Advowſon, and the Church void, and 
the Wife dieth, the Husband ſhall preſent, becauſe it is not a thing in re- 
verſion, but otherwiſe is it of an Obligation made to the Wife, 14 H.4.1 3. 
45 E.3.:15.C.Lit,120.6. 

A Feme-covert who hath an authority to ſell Land, may ſell the ſame to 
her Husband, becauſe ſhee is but an Inſtrument , and the intereſt paſſeth 
from the Feoffor or Deviſor, 11 H.7.acc.C.Lit,187. acc. 

A Feme-covert who is Executor, if ſhe take the Debtor to Husband, it is 
asno releaſe in Law of the Debt, becauſe the a& of Law will not work a 
Devaſtavit,z1 Eliz. in B.R.adjuage,C.Lit.264. 

Husband and Wife both within age joyne in a Feoffment by Deed in- 
dented, reſerving rent, the Husband dieth, the Wife may enter, or have 
Dum fait infra etatem, but if ſhee were of ſull age, ſhee ſhall not have 
Dum fuit infra etatem of the Husband, although they be one perſon in 
Law,14 E.3.Dum fuit infra etatem, 6 F.N.B. 192. 

A Feme-covert cannot ſurrender her Copyhold Land to her Husband, 
and ſuch a cuſtome to ſurrender is void, 25 -Eliz.in (. B. Shepwiths cale: 
So ſhe cannot give or deviſe her Lands to her Husband, 3-E.3.br.devi/e, 34 
old N.B.in addition ex graviquerela, acc, 

Ifa Feme-covert, who bath a Joynture according to the Statute of 11 
H.7. after the death of her Husba nd doth accept of a Fine ſwr connſavs 
de droit, it is a forfeiture of her Eſtate, H.2 3 Eliz.in C.B adjudge. 

If a woman Leſſee for life taketh'a Husband, and ſhes and her Husband 
make a Leaſe for life, rendring rent, and the Wife dath avow for the rent 
after the death of her Husband, the Leſſor may enter, becauſe by her Az 
vowry ſhe hath apreed by matter of Record to the forteiture,43 E.3-Entr: 
cons 3-34 H.6.1. | . 
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for his ſoule; She taketh a Husbaad, and both of them make a Feoffmene, 
ſheiſhall not have C#: 5# viea, becauſe che Land was given to her upon the 
ſame condition,3z4 E.3.C im vits 19. 


turnes and diſagrees, yet till entry by ch2 ocher, che Freehold hall not be 
deveſted ; bur if the husbaad dieth before his entry, thea is the wife remit- 
ted, and che title of entry which che Feoffor had, gone, and now he ſhall 


COVENANT. 


( ovenant. 


A tnan enfeoff; a Feme ſole upon Condition that ſhe may grant it over 


A man grants Lands to 1 Fem?coyert, of Tnfant , upon condition to 


grant itover : 24cre, if during the minority or Covercure the Convey- 
aace be by Feoff n2nc, whether after the Coverture ſh2 may eater, becaule 
it 0a9ht £9 have been by Fiae, ic was Gautercaſe, 2, & 3 Eliz. and Paſe. 
31 Eiz. in the Star-chamber. ſt was holdea by the two chief Juſtices, 
thac if 41 Infanc be eafeoffed to re-enfeo, chat it he dy» not meation the 
re-eatcoff neat, the Feoffor (hall eater,and if hz do re-eafeof, che Infant 


may enter. or have Dan fuit infra etatem, vi. Plow. / ogit.ac. 


If a Fem-covert be enfeoffed, the husbaad being beyond Sea, who re- 


not avoid the eſtate of the wife. 


I. How the Declaration in Covenant ſhall be, 


Qyvenant upon the Deed of the Defendant, that the Plaintiff 
and his Tenants ſhall .-be quit of Suit co the Defendants 
Mill, *c. and that the Defendant had diftrained the Plain- 
tiffs Tenants, viz eA.B and. for to do ſuit at his Mill, 
&c.and ſhewed the Dced which was condttionall ; And 

theretore che Declaration was challenged : But yet it was holden good, 

P.zl.E.z3.Covenant.l. 

Covenant againſt Leſſee ofa Mill, for that he covenanced by Deed to 
leave the ſame at the end of the term in as good plight,c. And ic appear 
ed by his Declaration, that the terme was-not yer ended, wherefore Ni 
capit per breve:; As an Action doth not lye upon a Covenanc to build a 
Hall wichin a cercaine time, before which time the term is gaded.,13 £3- 
Covenant 2. | In 


_ Covenant. 


In Covengnt againſt Leſſee, who coverants to have it in as gocd plight, 
&c. It is ſufficient to declare that he was not put to charges to have the 
Coverture, &c. for he is bound to uo more by fuck Covenant, 4 E. 3. 29, 
Covenant. 4. . 


A Writ apainſt the Heire of him who covenanted to leave it in as good. 


plight,e+c. after the term ended, he need not declare of a Requeſt made to 
the Leſſee, becauſe the time is paſt. Alſo it is ſufficient to declare upon a Co- 
venant broken, as waſte in houſes, and eſpecially how in a Hall, 40 Z.3.y. 
Covenant 16. 

A Writ againſt the Major and Commonalty of D, by the Major and 
Commonalty of L. for that they ſhould be quit of Toll, &c. And declared 
that /. and Þ. Burgors of D. took tollof a Townſman of L. And holden 
a co0d Declaration, becauſe the raking of them as Officers, is their taking, 
&c.48 E.3.17.v1.( ovenant 22. : 

Covenant upon the Warranty of the Leſſor, for the Termor being eje- 
Qed by the Eſcheator for the King, doth not lye without a ſpecial! cauſe 
&c, for if without cauſe, he may have his ARtion againſt him, CA.3 E.3 
Covenart 6.26 H.8 3.21 E,4-30, 


VizrH.6.c1, 
b.46E.3.4.39 
H.6.8.34 H.6. 
37.F.N.,B.145.- 
ace, 


Il. Coverant for the Leſſee againſt the Leſſor, & e contra, and 


when ſlall be ſed, and upon what Deed, 


'Hen a Leſſee covenants with the Lefſor to leave a Mill, or a Houſe 

in as good plight,ec. although now the Term is to ſhort that ir 
is not poftible for h1m to amend it according to the Covenant, yet the ati= 
on will not lye before the end of the term, 12 E.3.Covenent 2. 

But if there be fuch a Covenant and a Wood be leaſed, as to the Wood 
the Action lieth within the term, becaule it is impoſſible to leave it in ſo 
cood pheght, 10 E.1.Covenant 29. 

Note, by the Covenant to leave it in as good plight, &c. there is no more 
intended, but that the Lefſee keep the houſing with covering, and ſuch 
neceſſary reparations ſo as they do not fall down, for by ſuch Covenant 
they ſhall not be charged for the inipairement which bath bhapned by con» 
tinuance of time, ard15 fot poſlible to be redreſſed, ſo as the Covenant. 
hath a reaſonable conftruRton, 4 E 3.29. Crverant 4: 

But the Leſſor ſhall have a good Aqtonafter the term npon ſuch a Co- 
venant for a houfe which fats by Tempeſt wichin the rerm, which is not re- 
edified : But' an Acton doth not lye upon ſuch a Covenant for Trees 
blown down by wind, forthe imp« kiliry.q0 E.2.6.0 ovenant 16. 

Coverant for a Termor upon anIndenture, which is, that the Leffor 
enter tor noCpayment, and ſhall retaine the Lard till agreement be-made- 
with him:, Ard the Defendant claimed the re-entry, and they were at iſ-- 
ſue upon tender at the day: And it was feund that parcell was paid, and 
that. 


11 7Jacin BR, 
adjudged ace, 
in Waller and 
Monntagues 


caſe 29, 


Covenant. 

that he did enter for the reſidue not tendred at the day. But the ſame day 
after the re-entry the Plaintiff did tender the refidue, and the Leſſor 9iq 
reſuſe it, and kept himſelf in, &c. And now the Plaintiff did tender the re. 
ſidue in Court, by which he recoveredthe reſidue of the term, and dama- 
ges. : but the term being ended, the whole in damages. Fitz. conceived 
that the iſſue was found for the Plaintiff, 29 H.8.5.20 E.3.Covenant }. 

- The Tenant of the King-made a Leaſe tor years to R. who afligned his 
term to H. with Warranty : Afterwards the Tenant died, the King upon 
Office found ſeiſed the Ward, and ouſted the Leſſee : He may well have 
Covenant againſt R. for the King hath Title : So no Action lieth againſt 
the Elcheator of 2ware ejecit, ec. M. 3. E. 2, Covenant 6, And R. ſhall 
have Covenant againſt the Heire at his full age, 34 E.1. (ovenant 26. 26 H, 
8.3. 
If my Tenant maketh a Feoffment by Colluſion, and dieth, and I reco- 
ver the Ward, ec. the Feoffee ſhall have a good Action of Covenant a- 
gainſt the Heire at his full age, P.18 E. 3. Covenant 7. 

But Leſſee by Deed being put out by him who hath not right, ſhall nor 
have an Action of Covenant upon the Warranty againſt the Leſſor , be- 
cauſe he hath good remedy againſt ſuch ſtranger, 22 H. 6.52. (ovenant 8, 
3 E.'3.(ovenant 6.34.E.1.Covenant :6.and 26 H.8 3.acc. But if he be pur 
out by him who hath right,Covenant lieth although he hath no Warranty, 
by Needham, 32 H.6.38.47 E.3.12-48 E.3.22. by Finchden ac, 


But if the Leſſor doth enfeoff a ſtranger after the Leaſe , the Leſſee oy 


mbut it myſt nant 
be agaiat bim: Deed by Finchden,qs E.3.22. 
—__ Par- Leſſee for years covenants to repaire and leave the honſe in as good 
Ho E. 3. 3. plight; the Leſſee aſſignes over his term, and the Leſſor his Reverſion: 
by Finchden, 5 It was adjudged 1 5 ac. in B R. that the Aﬀigaee of the Leſſor ſhall have 
H.7.18.acc. C. Covenant againſt the firft Leſſee. 
4.part80.in TheLeſſee of the Leſſee ſhall have Covenant againſt the firſt Leſſor, if 
Ove caſe, 9 the Leaſe were madeto him and bis Aﬀigns with Warranty, F.N.B.145' 
9237 oo without the word (Afignee) by Finchden, 48 E. 3. 22. F: N. B. 
146 C. 
Nate by Finenx, that a Leaſe for years by Indentare ſhall be good, al- 
though there are not other words but words of covenant, 20 H.7:12 
 Acovenant upon a Leaſe may be brought either where the Leaſe is 
made, or where the Jand is, alchough it bare date where the Leaſe is made, 
26 H.6. covenant 9. F,N.B. 146.6. 


HI. #hat 


(ovenant. 9 


111. What thing the Plaintiff ſhall recover in Covenant, whether 
. the Terme, or Damagesfor it, - | - $24: 


'He Leſſce who recoyers in Covenant, ſhall recover the Teri which 4 £.3.24. be 

- remaineth, and damages for the occupation of the Leſſor, and if the ſhall recover 
Term be paſt or ended , 'or defeated by entry of a ftranger who hath Ti- '5* 7.9074 4% 
tle , he ſhall recover all in damages, 20 Edw. 3-Covenant 3. Fitzh, N.Þ. cet 
145 M. 

Note by Shipwith and X yevir, That if the Leſſor put out his Leſſee for 

years, That ina Writ of Covenant, he ſhall not recover his Term but all 
in damages, Ad. 38 E.3.24.Covenant 14.in waſt, (See there they ſpoke 
of the Heir ) but P. 6 R. 2. Covenant 23. Itis ſaid by the whole Court , 
that he ſhall recover his Term in a Writ of Covenant, and ſo by all the 
Juſtices, 31 Edw. 1. (ovenant 31. That a Termor being put out bythe 


Guardian, ſhall bave an ation of Covenant againſt the heir at bis full age, 
and ſhall have bis Term, 


— 


—  ———  — 


1V. Where the Heir ſhall be charged with the Covenant made by 
bis Anceſtor and where hee ſhall have an Aion wpon 4 
Covenant made to his Anceſtor. 


my Anceftor covenanteth, that he nor his heirs will not ere a mill,,,,, 
in ſuch land , if hee or bis ſon ere a mill and dye, and a Covenant is ,x F mean 
broughe againſt me upon that, and declares,that I will not abate it,” but dacb not he a+ 
continue the ſame, &c.he needeth not to ſay that I am ſeiſed of the Land £4inf be bai 
where, &c, as heir,contrary againſt Executors, 32 H.6. 32. Wherewith ef Leſſee 
agrees Finchden, 48 £.3-1. but Perſay,and wickingam held, that neither /,, ;e:res, who 
the party nor Executor are bonnd if they be not named , for _ bath « leaſe by 
that I have nothing, or that the mill be down, rhe ARion lyeth-for the 1n4entvre of 
levying of the ſame by my Anceftor, as if the Leſſor putreth out his Ter- ro ran - 
mor and dyeth, Covenanr lyeth againſt him alchough be bath nothingio j7,,e/; wwae- 
the Land, 4 E.3.57. Covenant 5.But ſee, that Lirelcton ſaith, if I covenant rauty for bim 
to build a houſe and do it not, and dye, Covenant lyeth againft my Exe- and bis beirs , 
cutor, but not againſt the heir without warranty. . Needham and Litcle- Og = 
toulaid, rhe heir is not bounden if he be not named, 33 H.6.38. pre OY 

Feoffee by Collafion being put out by the Lord after the death of che 14H.8.Dyer I4. 
Feoffor, the heir being within ape, he or his heir ſhall haye an aRion of c.5.y.16.Spen- 
Covenant againſt the heir when hee-commeth of full age, P: 18 Edw.z. c<r5 caſe, 28 
Covenant 7. So ſhall the Termor have, being ouſted to the Guardian, 5:2) 32 


” Edw.2, Covenant 25. 31 Edwv. 1. Covenant 31, and he ſhall recover his ;. EE 
erm, 


E.3 17. 3 Ma. 
Dyer 114. 


un Covenant 


130 Covenant, 
4 cc: Covenant againſt the Maſter and his confreeres, upon a Deed of the 
G—_ d wy Predeceſlor, that they and their ſucceſſors ſhould find a Chaptein ſinging 
that covenine in the Chappell of 7. &c. and the Plaintiff wis his beir &c. whereas his 
doth lye, when Anceſtor had aliened the Mannor where the Chappell was, and took it 
the covenant hack to him; and the Plaintiff, who ſurviving, aliencd ic co B, who enfeof- 
perm fed C. now the wife of the Plaintiff, and becauſe it is not mentioned in 
42 -r ' the Deed, that the Chappell is in the Mannor, anda man may ling maſs 
Gr anaſ2tberfa-for me in another Chappell, and none can bave an ation upon this Cove. 
ther and 0%, A nant but the heir, the Writ was holden good, but if the Covenant had 
Prior covrn"heen to ſing for Lords of the Mannor dwelling is that Mannor,it ſhould be 
Grazdfathe otherwiſe, which was granted, & the wife ought co/be named'16H.6.C.13, 


that be and bjs $5. 

Covent would fing every week maſe, in a chappell, parcel! f the minuy i. the battd of the Grandfather, the 
Grandfether did give the mannoy in taile , it was adjudged in that caſe, that theintaile ſhould bav? tove- 
nant agaiaſt the Ter-Tenanis, becanſe the covenant was to doa thing anncxed to. the cbappell, and ſo an- 


u:X(Ato tbe nanny. 


' See 16 H. 7. 9. and there the Chappell being ſpecially mentioned , it 
was a good barr for the time, to ſay,that the Chappell where &c. was fal- 
len down, and not rebuile, which thing the Plaintiff oughtto do , he 
which ſued , was a ſtranger to the Covenant, but it was for his ad- 
vantage. 

Covenant againſt the Prior by . as heir of P. upon a Covenant of the 
predeceſſor, to ſing every week in ſuch a Chappell in the Mannor of XK. 
for him and his ſer yants, it is no plea that he nor his ſeryants do not dwel| 
there; it wasalſochalleng:d, becauſe the Plaintiff had an elder brother , 
and he Feoffce of the Mannor, and declared of uſage to ſing time ou: of 

C.5 pert Spex- mind in the ſame Chappell, and the opinion was with the Plaintiff 42 E.3 

_y ſeek, 7. 3+ Covenant 17. 

Lett* # Seer Hem, 5. 2, where Hanks held , thata Covenant ſhould not dil- 
cend. 

Ha man maketh a Leaſe for years and binds himſelf eo warrant the land 
to the Leſſce, his heirs and aflignes, the heir or Aſſigne ſhall have an A- 
Rion of Covenant thereupon co ZE: 1. Covenant, 18, | 


nm . 
——— 


V, Where Aſſrgnee, or a ſtranger to the Covenant ſhall have the 
| ation, though hee is not heir, 


Wo Coparceners make partition,and the one covenants to acquit the 
other of a certain ſuit due for the land, and the parcener to whom 

the Coyenan: is made doth alien the land, the Lord doth d-ftrain for 
ſuit , hee (hall bave a Writ of Covenant againſt the other, wh:ch. was a- 
greed, becauſe the Covenant goes tothe Land, cc. but where it goes 
with the perſon, he which bringeth che Aion oughe to be party or pri- 
Vp 


C. Lat. 3 $4.4cc- 


Rog 


(,ovenant. ) 331 
vy, as heir or Executor of the par , ant * : 
{Amo party, 25.42 E. 3.3, Covexant 17, 2 Hg: 
Aſſignee of Leſſee for years ſhall have Covenant vpon a 
madeto the party, his heirs and aflignes , &a. 1, —— 'B. R—_— vi.C.s part 
a Leaſe for the life of T. and ten years over to his Executors and Aſſigns Mallorievcaſe, 
without warranty expreſle, 19 Ed.2. Covenant 25 F.N:B. 145. which Þ 8 Jac inCo. 
faich, that the Aſſignee of the Termor ſhall have covenant although AL- 2? 3/2"'*® 
ſignes be not mentioned in the Deed, vi. 48 E.3:22.4cc. = e, adjudge 
ur note, That Covenantdoth not lye againſt a ſtranger grantee of Plow.C 8 17, 
the reverſion, but againſt the Grantor, 48 £3.22. (ovenant 21, But #4 51+ Gran 
now covenant lyeth- againſt the Aſſignee of the Reverſion by the Leſſee 7” caſe. 
or his Aſſignee, and a covenant lyeth by the Grantee of the Reverfion ups an.0: 
or his heir, agaiaſt the Leſlee or Aſſignee by the Statute of 32'H.8. C ap. - EY 


34, (.5.part 54. 
$4 ; Knights caſe, 
A lk __ C.Lu;alg; acct 


VI. Covenant ſued by Executors or Alminiſtrators , or againſt 
them upon the Deed of the [*ſttor. 


Man covenanted eo put an Apprentice with A. during a certain by pages 
{X term, and eflvined him during the term, covenant lyeth againſt his 732374 974 
Executors, andif Tenant in tail miketh a [.cafe for years far d -— with. 
inthe terme, and che termor is pur out by the iſſae in tail be ſhall ha 3 pot 
covenant againſt the Executors, 47 Eaw.z. covenant 20 Acgif > ON Hide co- 
prentice depart aſter the Death of the Teſtator ,the Aion ye: enters apo _ 
the Executor, although they are not named in the Deed _— f - pay q2 rem, 
covenant that hee himſelf will ſerve me, and departeth &c.2 4dyerh, pr os 7 
I ſhall bave Covenant againſt his Executors, 48 Edjy. 3 4 : E; Wo ' 4 queretbere ff 
= if wen mms r0 enfeoff another before ſuch a Pe. el : a ON 
efore the day, his Executors ſhall not be charged, fo i ay them. but 
perfurm:d by bimfſelf during his life, and aps before pay: to} wy - f is 
covenant to baild a houſe before ſuch a day, and he dyeth before the d 45 wy 
covenant lyeth againſt the Executors, for they may perform it = v7. 2 ms. > 
Executors brought Covenant upon a Leaſe for life tothe Teſtator,; 'ho to pay. ON 
covenanted, thatif heedyed within twelve yaars, that his Fneena Ps Finches 
ſhould ho'd over the term, and it appeared that others were Ex th oct Lit cop 
tors, and not the Plaintiff, but becauſe they refuſed, the Ordi ty... - 
mitted adminiſtration to the Plaintiff, and be took n4 tr EE een 
19 E.3. covenant 24. , notning by his Writ he pcrſo- 


That Executors ſhall hay F ' 15 Blix 
e covenant, ſee F.N. B. is op. 15 EO e<Dyer 
, B.145 and there is opi- 324. 4 Termor 


nion that adminiſtrators ſhall have an ation of covenant, F.N,B.146.Þ covenanted {01 


Executorst | "BY ; ; 

mo 4 0 Age __ propria anera not being decayed in difeult of the  F _ x t= 

them, and dcma'c4 166 Ku 4 ry wat in- the «fant: ofthe Fxecutor?, ac): dge that eeuvinant lay again/i 
2 6(@ 6c bonis teſtatoris, ard 04 condpuienally if they bad noz then of their own 


goods, 
U u2 VII. The 


(ovenant, 


VII. The Bar in a Writ of Covenant. 


Ovenant that he ſhall not levy a Mill again the Heire , it is no- plea 
Cs: him that he hath not the Land as Heire, nor thatthe Mill is now a- 
bated, if it were levied after the Covenant made by the Anceſtor, A£.4. E. 
3. Covenant 5. . . 

Of a Bar in Covenant by him who isnot party, vi.2 H.4.&4 42 F.z3 And 
of Covenant for to leave in as good plight, &c. and the Bar, See Dsv5/10n 
2.0 40. 

He which covenanteth to'marry my Daughter, and ſhe refuſeth, yet he 
ſhall forfeit his Covenant ; And he who Covenants to enteoff foure, and 
two do not come, yet he may make a Feoffment to the foure, and deli- 
ver Seifin to two, 33 H,6.barre 63. 


nn EEE EEE ee eee 


——_— 


VIII. In what County Covenant ſhall be ſued. 


Fa man maketh a Leaſe in 44, of Land which lyeth in another County, 

the Leſſee ſhall have Covenant inwhich of the Counties he pleaſeth, not- 
withſtanding the date of the Deed,26 H.6.Covenant 9. But Fitz, conceives 
that the Writ brought in one County, whereas the Deed beareth date in 
another County, ſhall abate, F.X.3.146.vi.3 H.6.15... 


A 


IX. Covenant without a ſpecialty. 


| lyeth in Zoxdon without Specialty by Cuſtome, T. 25 H. 6. 
{ovenant 11.F.N.B.146.E. Anda Writ of Plegius acquittands,with- 
out Specialty by Cuſtome, 4.3 E.3.11.And withour Covenant, F.N.B.1 37. 
Covenant upon.a Dzed, Poll 30 E. 3.barr. 167. Perkins 26.and F.N.8, 
I 
Fad ſee-where a Covenant ſhall be pleaded by Deed Poll, and by. that 
art of the Indenture, which doth not belong unto him, 24. 11 H.7.13. 
y Danvers. 


X. Where a Covenant lieth againſt Leſſee for life, and if Freehold 
paſſe by Covenant. 


ona Leaſe for life with Warranty : Covenant doth dot lye without 
ſpeciall words, that if be be ouſted he ſhall have Covenant ;. yet chere 


it 
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it lieth not,if he be put out by him who hath no right,7.26 H.6. Covenant 
10.F.N.#.145. But ſee that the Feoffee by Collufion being oufted by the 
Lord who claimeth the Ward, ſhall have Covenant, 18 E. 3. (ovenant 7. 
And if 1 Covenant, or bargaine that A. ſhall have my Land whereof I am 
ſeiſed, the Land doth not paſſe, nor the uſe; otherwiſe it is, if at the time I 
have Feoffees to my uſe of the Land 21 H.7.29. Butall isas one, andthat 
the uſe ſhall paſſe by the Bargaine, and that without naming of Heires, by 
Sheley,27 H.8.5, 


—— 


XI, Corenant againſt Pledges, 


KD Principall found Pledges by Deed , and further, Ob/;gamns nes 
utrumque noſtrum.© c. Now the ——_ chooſe if he will have his 
t 


Action againſt the Principall, or againſt the Sureties,39 E.z,Covenaxt 15. 


And if the Covenant be to leave the Land in as good plight, &c and the 
reparation is not done during the term, the Action lyeth againſt the Sure- 
vl without any requeſt made to the Principall., otherwiſe iT is, where the/ 
t 


ing may yet be performed,4o E.3.6,Covenant 16, 


OO . 


XII. Covenart againſt the Hucband and Wife, and by them du- 


ring the Covertnre. 


3. to the Husband and Wife reſerving rent, and they Covenant to 
make ſuch ſecurity as the Leſſee ſhall deviſe, and he would have a Fine 
which they do not performe.: It is holden that the Wife is not bound 
thereby, &c. 45 E.3.11. Covenant 18, 


mm 


ee 


——— 
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XIII. The forme of the Writ of Covenant; 


(Ye againſt a Surety, and the Deed was, That the Principall and 3g £:4.5, 
1. the Pledge had bound themſelyes , and either of them : And the 
Writ was Precipe W. Fidejuſſor, & c. quod tencat; &c. berween the Plain- 
tiffs and the Principall, and the Writ was holden naught, and the which 
did ſuppoſe the Covenant betwixt the Plaintiff and Defendant, P. 39 E. 3. 
Covenant 15. 
The Writ and Deed was of many Covenants, but inthe Declaration it is 
ſufficient to declare of one broken, 40 E.3.6, ({ ovenant 16. 
A Writ to hold Covenant of all the Land in D: without expreſſing the.y; 43 E.3.; 7; 
acres,& certain quantity,and therfore the Writ abated, 46.E, 3.3, But it was 


olden 
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holden g0od,47 E.3.3. Bat otherwiſe ic is ofa Covenant to levy a Fine] 


In Covenant to levy a Fine, and anothec Covenant to enfeoff, in which 
caſe a generall Wcit ſhall be according to the D:ed, A. 10 H.13. 6. 


DISCLAIMER. 


—— PE eee —— — 


I. What Tenant may diſclaime, what not. 


HE Lord may diſclaime in the Seignory when he is char- 
ged with Acquittail onely by reafon of the Seignory, 14 E, 
3.Meſme 7. by Shard, vid, 44 E 3.2. by Finchaden. 
Lord, Meſme, and Tenant, the Lord avowes upon the 
Tenant, yet he may diſclaime, for he is not Tenant to the 
Lord. But he may fay, that he holdeth of 7. S. the Meſne by ſuch Services, 
without that, that be hoJdeth of the Lord immediatly as he hath counted, 
9 H.6.25.per Cariam. 

If the Donor joyne with the Donee in ſuch Avowry, they cannor dib 
claime : So where an Abbot is Meſne, and joynes to the Tenant, they hal! 
not diſclaime by Genny,which Littleton and Nele granted, 1 2 & 4. 17. Sec 
38 E.3.26, Me/ne 19. That he in the Reverſion diddiſclaim in a Writ of 
Meſne brought by Tenant in taile. 

Vi.22 E 4.47. Lord, Meſne, and Tenant, the Meſne cannot diſclaime, 
for he is not Tenant of the Land, and he ſhall not looſe the Tenants Land, 
by 12 £.4.17. 16 H.7.2,11 H.7.14.21 £.4.3. And by ſome quere, if the 
Meſne and Tenant joyne, if they may diſclaime ; But I conceive it is good, 
and it ſhall be che diſclaimer of the Tenant, and thereupon a VVrit ot right 
of Diſclaimer lyeth, yet there is no privity betwixt the Lord Paramonnt 
and the Tenant, 21 H.7.14. by Keble. 

A Peraor of the Profits, nor Ceſt»y que «ſe, ſhall not diſclaime, for they 
are not Tenants of the Lands,11 H.7. 14. and ſo is the opinion of Pri/c, 
36 H.6.34 for no Diſclaimer ſhall be in prejudice of others, viz. the Fc- 
onees. 24 

An Abbot ſhall not diſclaime, nor an Infant ſhall noe diſclaim , the buf 
band it: all not diſclaime for his wife, 33 H.6.27. & 34 Priſer, vi. 10 E-4- 


2.4 71.5.4. 
or7 
| _— 


' Diſclaimer. 


Due Warranto was brought againſt a Bifhop, he diſclaimed in the liber- 
ties: And per ({ nriam, this Diſclaimer ſhall bind bim and his Succeſſors to 


claim the liberties afterwards,6 E.3.Br, Diſclaimer 47. 

If one avow upon bis Tenant according to the Statute of 21 H.8. the 
Tenant ſhall not difclaime , contrary if he avow upon his Tenant at the 
Common Law,28 H.8.20.by Fitzherbert. 


— — — CC 


C——— — I '_ _— 
— 


II. In what Writs Diſclaimer doth mot lye, and in what Writs it 
doth lye. 


Na Per que ſervitia, no Diſclaimer lyeth, becauſe he demands by the 
Ek no Lands, 8 E.4.2. And note by Br.di/claimey 49.6 E. 2. A man 
ſhall not diſclaim in a «per obiit as to the Land, vi.8 E 2.4ſſiſe 416. A 
man ſhall not diſclaime in Aſfiſe, nor in Dower, nor in any Action where 
no Land is demanded,vi.13 H.7.27.contr. by Keble, And ſee 42 E. 3. Age 
33. where it is admitted, that Diſclaimer lyeth in a Per que /ervitia 

In a Per que ſervitia, no diſclaimer ſhall be, but the Defendant may 
ſay, that he held not of the Conuſor, the day of rhe Note of the Fine levi- 
ed, I1 H.4.47. 12 £.3. Diſclaimer 13. yet ſee 33E. 3. Diſclaimer 31. 
That in a Per que ſervitia againſt a Prior, he ſaid, that he did not hold of 
the Conuſor, the day of the Note of the Fine, and the Diſclaimer was ad- 
mitted. 

In a Writ ef Meſne, the Defendant may diſclaime in the Seignory a- 
gainſt the Plaintiff, which is not denied, 44 E.3.2. tam queare. Seel4 EF, 
3./.Meſme 7. 

In a Reception the Plaintiff may diſclaime, but that is not where the 
Defendant doth avow the taking for another cauſe, as appeareth by 47 
E.3.7. and Fitz. Diſclaimer 20. 

In a Writ of Entry ih the 2«ibns of a Diſleilin of the Plaintiff or his 
anceſtors againſt two, one of them would have diſclaimed, and was not 
admitted, becaule the Plaintff did ſuppoſe him to be the wrong doer, 4 
H. 5.Dsſclaimer 27. 

In a Ceſſavit the Defer.dant ſt all not be ſuffered to diſclaim, but be 
may ſay, that he doth not hold of him,tew. E.1.Ds/ſclaimer 29, 

In a Writ of Cuſtomes and ſervices the Defendant may diſclaim, fo in 
Aſliſe of a Rent, but in a Ceſſavit Diſclaimer doth not lye by Keble. Ina 
Formedon in the Diſcendor, the Tenant may diſclaim, and the Demwun- 
dant may hereupon enter, as is bolden, 13 H. 7. 27.v1de 21 F.3.Drar 
72. Bnt ſee it agreed, 16 H. 7.1. by allthe Juſtices but Yawvs/crs, tat 
the Tenant may diſclaim in a For meden , and (#1 1n vita, ard ip li c- 
ther ations where a man 1 all not recover Cemeges, but where Uo um 
ages are to be recovered, there the Laintiff may award tim Terent, tut. 
Prima facie, the Diſclaimer is gocd as it is_ agreed, 16 H.7.1. Ly 3! tle 
Ju tices» 
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Juſtices and Serjeants, and note although he doth averrethat he is 'Te- 


nant, yet notwithſtanding he may after waive it, and may enter, and 
ſhall not be eſtopped, 33 eAſ. Eftoppe! 141. 


——_— 
_ 


TI. 7/7hat things follow upon a Diſclaimer,and the Fffef# and Na- 
ture of it, 


Wt a Precipe is brought againſt two, and one of them doth dif- 
claim, the intereſt is veſted preſently in the other, the reaſon is, 
becauſe the Law doth intend that they are both in by ene joint Feoffment, 
and then although the one onely takes the Livery, yet the other is as well 
Tenant as he, untill he doth diſagree in a Coure of Record, and then up- 
on his ——_— , All ſhall be in the other by the Feoffment before 
made : and note, that Schard ſaid further, that if they be Jointenants by 
Diſcent, or by Fine, that they cannot diſclaim, but yet he conceived 
they might waive the Diſcent, if he faid the Demandant might 
ſhew the Diſcent, and counterplead the Diſclaimer , but note by 
Fitz. in abridging the caſe, that although one of them which are in 
by Diſcent may diſclaim, yer that ſhall not veſt the Land in the other, 
but the Demandant ſhall have Judgement, quia nihil dicit,95 E.3a Dy- 

claimer 23. 
Lord and Tenant, the Tenant diſclaims in Ayowry, yet the Tenant 
may have a Writ of Right of Ward, and a Writ of Cuftomes and fer- 
vices, for by my Diſclaimer my Right is not gone in fat, but at my E- 
lection, but as unto the poſſeſſion in an Afliſe or Avowrie, the fame is 
gone, but Schard and wylby ſaid, that my Seignory is extin& for the 
whole, and Iam forced to my Action for the Tenancy, 34 E.3. Diſclar 
mer 24. but of the firſt opinion, and againſt Schard and wilby is the 
ut Danvers Opinion of Bryan, Townſend, and Keble, 16 H.7.1. viz. that the Lord 
:d Vavaſout is out of poſſeſſion of the ſervices, and nothing remains but the Right of 
eld,that the the Seignory to have Eſcheat and the like, and Afliſe, Ceſſavit and ſuch 
Seignd'y 4 ber” Writs of poſſeſſion are gone, bur quere of that, if ir be not betwixt the 
| ogg = Yorar ſame parties, for if the Lord dieth, and afterwards the Tenant dieth, his 
bu' that be heir within age, the heir of the Lord ſhall have the wardſhip of the heir 
may bavean of the Tenant, for the Eſtoppel ſhall not go to the heir, fue onely be 
4 ſiiſt, twixt the parties to the Avowry, and I conceive that the heir ſhall not 

have a Writ of Right for Diſclaimer made to the Father , 27 H.6.2. 

Ina 2uo Jure of a Common, the Tenant doth diſclaim, the Com- 
mon is extin& preſently, ſo of aRent charge and the like, as it ſeems by 
8 R.2. Sthatham: Diſclaimer. 

Note, there is a great difference in the Diſclaimer of the Tenure, and 
the Diſclaimer in the Tenancy, for if one do diſclaim in the Tenure, this 
diſclaimer goeth in Bar of theRent and ſervices, and for that he ſhall 
have 2sid pro quo, and for the ſame gives him an Action to demand he 


—— 
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Land by a Writ of Right /#r Diſclaimer and the ſame poes alſo in 
Barr of damages, which are bur acceſſories to the principall, but upon a 
Diſclaimer in the Tenancy, if it be in ſuch an ation in which damages are 
to be recovered, there he may award him Tenant to have benefit of them, 
therefore the Diſclaimer there is no barr, and if it bein ſuch an Action, 
in which no damages are to be recovered, there the party may enter, by 
Keble, in 16 H 7. 2. quod nota, See Lit.155. for Remitter a good Caſe, 
and qzere if he cannot enter and be remitted, whether he may recover 
damages. Ir ſeems by 33 Af. Fitz. Eſfteppel 141. he may waive the aver- 
ment and enter, and then it ſeems there is no difference, forthe judge- 
ment 1s all one in both Caſes. 

In a Precipe againſt two, the one doth diſclaim, the other pleads non- 
tenure, nothing ſhall veſt in him by the Diſclaimer, but Judgement ſhall 
be given (as it ſeems) 214 »ihil dicit, 36 H.5.28. contrary, as. it ſeems, 
if one make default, 33 H.6.53. bur inthetfirſt caſe the Demandant may 
center per Curiam. 


E/peciall Diſclaimer. 


Precipe is brought againſt two, one made default after default, and 
Ati default was recorded, the other ſaid, that the Demandanr- held 


the Land of him, and ſaving his Seignorie, he diſclaimed in the Tenancy, 
for which cauſe the Demandant did recover the whole againſt him who 
made default,zz3 H.6.53. . 
A man leaſeth to one for eight years, upon condition that if he do not 
pay 101. within the firſt year, that then the Leſſee ſhall have Fee, and in 
a Precipe brought againit the Leſſor, he durſt not diſclaim for looſing of 
the benefit of the condition, and therefore quere, if he might not have 
diſclaimed, with a ſaving of his Condition, 12 E. 2. Fitz, ſo voucher 
236. 
Ina Precipe brought againſt husband and wife, the husband as to him 
did diſclaim in the Land, ſaving to him a Rent charge, and as to the wite 
pleaded non-tenure, 36 H.6.28. by Fitz. Diſclaimer g. Ymuere, for it 
is not ſo in the book at large. 
Ina Precipe, the Defendant vouched a Biſhop by reaſon that his Pre- 
deceſſor and the Chapter gave the Land to him1n tail, and the Biſhop j,,,,,, » > 
would have diſclaimed, ſaving his ancient ſervices, and could not bead- o;jclaimer r 3. 
mitted ſo to do by reaſon of the Reverſion, for none other ſervices ſhall acc. 


be intended, but thoſe onely, aithough that the Predeceſſor did diſſeiſe /'4e 10.F.4 2. 
the Tenant who held of him by certata ſervices 40 E.3-27. : _—Y 13 
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Where the D ſcla i wer of the hucband ſhall bind the wife, where 


n0t, 


Ee 9 H.6. 52. by Martin, the husband may prejudice his wife as in 
ckimer in Ayowry, or in claiming Fee in a quid 7 wris clamat,'and 
there the wife is without remedy. | 

In Avowry upon the husband and wife, they diſclaim and well, per Cu 
riam, 35 H.6.10, of which Brook, makes awards, for 10 E.42. The 0- 

inion of the Court is contrary, for thereby the Land of the wife ſhould 
be loſt, 21 H.7.20. agrees to the book of 10 E. 4. See22 E.z. Di/- 
claimer 14. 

In a writ of Entry brought againſt the husband and wife, and a third 
perſon, the husband did diſclaini for him and his wife, and the Diſclaimer 
was admitted. 4 

In a Mortd"'anceſtey againſt the husband and wife, and a third perſon, 
the husband did diſclaim for the wife, and vouched over, vide 6 E.2.6y. 
Diſclaimer 5 ©. 

In a Precipe qued reddat, the husband appeared and the wife made de. 
fault at the grand Cape, the husband diſclaimed and the Diſclaimer ad- 

mitted good in the abſence of his wife, 41 E.3. Diſclaimer 11. but ſec 
32 FE.3, Diſclaimer 25. 

The Husband in that caſe cannot diſclaime for his Wife, for then ſhe 
could not after be received for the default of her husband, becauſe by the 
Diſclaimer ſhe ſhould be out of Court, and ſhe ſhould be diſfioherited 
where ſhe is not examined : But I conceive that this Diſclaimer ſhall 
bind the husband onely, and that the Wife may have an Aſliſe. And ſec 
16 E. 3. Re/c. 102. that notwithſtanding the Diſclaimer of the husband, 
that the wife was received in a Precspe quod reddat. 

Ini3 EF, 1. Fitz. Droit 52. A Writ of Right was brought againſt huſ- 
band and wife by an Abbot, and he ſhewed how that in a Writ of Cuſtoms 
and Services the husband and wite did diſclaime, and ſo he had right a- 
Sainſt the wife, and the wife was received upon the default of her husband, 
and joyned the Miſe upon the Diſclaimer, ſee if the Plaintiff had more 
right by the Ditclaimer then the wife had. 

In a Drotipe againſt husband and wife, and two others, the husbar.d and 
Wife did diſclaime,. and the two others did youch ; and it was admitted, 
34 E.3.vonc her 315. 

The husband ſhall not diſclaime for the wife, nor the wife for the huf- 
band, for nothing can velt by the Diſclaimer, becauſe each is Tenant of 
th whole, as it wasagreed ina manner in 14 H.4. 18. yet ſee 32 E.z. Fitz, 
be» 102. That the husband did diſclaime for the wife and it was ad- 
n _ he caking upon him the entire Tenancy, and .therewith agrees, 

22 11.0.2.. 


JW heove 


| Diſclaimer. 


Where one ſhall diſclaime.againſt him who hath but a particglar 
Eſtate, & e contra. 


N a Replevin, the Defendant doth avow the taking upon one 7. as upon 

his very Tengat, which /. joyned co the Plaintiff and diſclaimed : For 
which cauſe the Defendant ſhewed, that B. was ſeiſed of the Services, and 
granted to him in taile, and /. attorned, for which cauſe he prayed Judg- 
ment if he ſhould diſclaime, whereas we are but Tenant in taile, and the 
other pleaded his Avowry to eſtop him, for that he avowed upon the 0- 
ther as upon his very Tenant,z E.z.1tin. North. Fitz. Diſclaimer 17. 

It is holden, that Tenant in Frank-marriage ſhall not have a Writ of 
Right upon Diſclaimer ; Bur if he in the Reverſion joyne, the Tenant 
may diſclaime : So it a Diſclaimer be againſt Tenant in Dower, or Tenant 
by the Curteſie, they may pray in aide of him in the Reverſion, and then 
the Diſclaimer may be well enough,2 E.2.F itz, Droit 28. 

The Defendant avowed as Lord in taile, the Plaintiff would have diCſ- 
claimed, and was not ſuffered , for Tenant in taile ſhall not have a Writ 
of Right /#r Diſclaimer, 13 He7.14. But if Tenant in taile bring a F ermedox 
then the Tenant may diſclaime, 13 H-7.14. & 16 H.7.1. 

A man ſhall not diſclaimeagainſt a Termor in a Seignory in a Repelvin, 
4 H.5.Br.Di{claimer, 36.9 E.4.32. 


——_—_— ——.——— 
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Diſclaimer after Conſejſion, or Homage taken. 


N- by Needham, If one do acknowledge the Avowry, yet in ano- 
ther Ayowry he may diſclaime, 2 E. 4. 16 And yet ſee by the Book, 
$0 E.3.23. Wherea Biſhop brought a Ceſſavir, and the Tenant did con- 
teſſe the Tenure, and tendered the Arrearages as the Demandant counted, 
the ſame is an Eſtoppel! for Diſclaimer afterwards in another Ceſſavie, or 
ina VVrit of Cuſtomes and Services. 

If a man be vouched becauſe of Homage received of his Anceſtor, he 
may diſclaime ; but eontrary ifhe hath received Homage himſelf, v5.47 E. 
3 voucher 270.91. Litt, in his Chapter of Homage Anceltrell 33. 

Nore, 27 H.6. Diſclaimer 28. that he in the Reverſion ſhall not diſclaim; 
where he cometh in by voucher, by reaſon of a Reverſion, and o is it 
holden in 40 E. 3.27. wherea Biſhop was vouche& by force of a Reverſi- 
on in him, and ſee 10H. 7. 10 that he in the Reverſion who made the 
Leaſe ſhall nor diſclaim, otherwiſe it is of his Grantee, by Frowick, 

In a Precipe quod readat againſt one, he vouched two to Warranty by 
reaſon of the Reverſion,and the one of them would have diſclaimed, and 


KS 2 there 


Diſclaimer. 


there the Diſclaimer (asit ſeemed) was admitted, but the Court was in 
doubt how the Reverſion ſhould veſt in the other, 33 E, 3. Di/- 
claimer 21. 

In 8 £.3.25. Tenant in Tail brought a Writ of Meſne againſt him inthe 
Reverſion, and did not ſhew the Deed ot acquitail, but onely bound 
him in reſpe& of the Reverſion, and it was holden that he might diſ- 
claim well enough, bur if he had ſhewed forth the Deed, he could not have 
diſclaimed, quod note, for the benefit of the Aquitail. 

In 17 E. 3. Quid 7aris clamat 26. It is holden, that he intheReverfion 
may diſelaim when he is vouched, if it be not in caſe of Tenant in Dovy- 
er, and ſo ſeems to be 47. E. 3. voucher 271. vvhere in Doyver the Te- 
nant vouched one as heir, by reaſon that he held of his Father, and alled- 
ed Seiſfin in the Father of Homage, and that he was alwayes ready to 
render Homage, and becauſe he did nor ſhew a Deed, theretore it went 
without day, quod nota. 

In 14 E. 3. Garranty 32. It is holden that the heir of him in the Re- 
verſion being vouched may diſclaim, ſo of the Grantee of the Reverſion, 
bur note that the Grantee of the Reverſion ſhall not be vouched by the 
Exception. tn the Statute of 32 H.8. of Conditions. 

Nete, It is ſaid by Littleton 33. wherewith agrees the books of 10 E. 
4.2. 12 E.4.16, 13 E.4.6. That if an Abbot or a Prior be vouched by 
force of Homage anceſtrell, although he'never took Homage, yet he can- 
not diſclaim in ſuch caſe, nor inno other Caſe, becauſe they cannot de- 
veſt a Fee which hath been veſted in their houſe, yet ſee 45 eA[. Br. Ds/- 
claimer. An Abbot purchaſed Land rendring 101. Rent,whereas the Land 
was but of the value of 51: per annum and died, hisSucceſſor diſclaimed and 
died, and an Aſfiſe was brought againſt the ſecond Abbot, and he plead- 
ed the Diſclaimer of the Predeceflor and of himſelf, and the Plea was al- 


lowed. 


Em 
—_——__ — —_ 


Diſclaimer againſt the I ord by the Meſne and Tenant, and for the 
Lord againſt the Meſne. 


I: the Lord Paramount do avow upon the Meſne, and he joyns to the 
Tenant, and the two diſclaim, the Writ of Right /wr diſclaimer ſhall 
be brought againſt the Tenant of the Land by Finchaen,and by Winching- 
ham. It a mandiſclaim and.dieth, and his heir is in by diſcent, or a-ſtran- 
ger;” the Writ lyeth againſt one of them, or againſt him onely who is Te- 
nant of the Land, and note there, that the Tenant Paravail ſhall diſclaim, 


and yet he is not. Tenant to the.Lord, and there by Kirton, the mt 
Or 


Enqueſt and Evidence. 347 
ſor may diſclaim, and yet he is no Tenant, 45 E. 3. 17.and 35 £3, 


Diſclaimer 22. It is holden that the Writ lieth againſt the Tenant para- 
vail, wide 14 E.3, Fitzh. Meſne 7. by Shard, & 8 E. 3 26 Fitzh. 
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ENQUEST, 


AND 


E VIDENCE. 


I. Where an Evidence given contrary to the Iſſue , diſcharge the 
Enqueſt, and where , and what Evidences contrary to the 
Iſſue, and which ſhall not prove the Title , or maintainthe 


1//ne. 


N Aſliſe Iſſue was joyned if the Plaintiff did purchaſe pendant the: 
Aſſiſe &c. and he gave in Evidence.that he took the Land up+ 
on Condition, that if the ſaid Defendant did make a Recogni- 
zance to him, he did agree to the eſtate, otherwiſe not, and 
that he did not make the Recognizance, yet the Writ abated, for 
that did not maintain the Iſſue, A. 10. E. 3.50. eAſſiſe 163. 

Tt was coce ived it ſhould be otherwiſe, if the Condition were for to re- 

enter, 9uevre, if the Defegdant had entred b5gem. 

And where upon a Feoffment pleaded the plaintiff faid , that he did not 
enfeoff modo & forma, and the Feoffment was found , upon Condition 
without Deed or by Deed, the ſame is againſt the Plainciffe, 4.11 H. 
4 3.Feeffments 41.&c. 

The Counterplea of voucher ſhall be, that he nor his anceſtors had not 
any thing, without ſaying whoſe beir he is, yet if he be a younger ſon 
who is vouched as heir, he ſhall give the ſame in Evidence, and fo was it, 
P.121.E.3, Connterplea of woucher 11.'T.10 FE. 3. 30. Connterplea of 


voucher 63, 


I: awoman vouch as Tenant in Dower, the heir and the Demandant 
ſaith ,, 
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faith, thathe was ſeiſed in Fee jointly with her husband, and faitlf, that ' 
he hath not, that hecan endow her, and giveth in Evidence an eſtate for 

lite with the husband, the ſame is againſt him, 14.1 2 E.3. (ounterples of 
Voxcher 70. 

In Parco frafto the Defendant pleadeth Non quibur, and gave in Evi” 
+8 8.8.33, 1/ dence that the plaintiff had nor a Park by Preſcription, nor by Grant, it 
che Iſſue be, was good, 44.18 H.6.22. Action upon the Statute 4. Burt if in Treſpaſſe 
_ fn Ea”, or Debt upon not guilty,” or that he owed him nothing, pleaded, he ſhall 
bew®  ſhecia ,. nor give a Releaſe in Evidence, fo if he plead not guilty in Maintenance, 
h. he ſhall not give a lawfull Maintenance in Evidence, nor upon that Plea 
10H.7,15, in Treſpaſſe, he ſhall not give a licenſe in Evidence, buta Leaſe or a gift 
»1.H.7.28. he may, andifhe pleadnot guilty in an appeal, he ſhall not give in Evi- 

- 1 = oo *;x dence that he did it ſe defendendo, nor that the dead ſtole Deere there, 
6.1 = * and that he is keeper, T.12 H.8.1. 
Marckham be If in Reſcous by the Lord the defendant plead not guilty, he ſhall not 
mult plead the give in Evidence that he doth not hold as the plaintiff hath declared by 
ſpecial matter. /ayaſowr and Bryan, and if he ſaid, that nothing is behind in Avowry, he 
wr 1.7.11-444 (all not give in Evidence that he doth not hold of him, and Vavaſewr 
x alledged a Judgement, that he who in detinue ſaid, that he did not de- 
16H,7,15 acc, tain, could not give in Evidence, that he had the thing of the Plaintiff 
as a pledge for money not yet paid, &c.T.H.7.3. 
In an Aſliſe upon never ſeiſed, ſo as he could be diſſeiſed pleaded, the 
Plaintiff did alledge that he as Sonne entred, becauſe the defendant did 
conſent to Raviſhment, the heir may well give in Evidence, proving that 
he did not aſſent preſently, denying the Entry of the Plaintiff, if not by 
wrong &c. M.5.E 47, & 8. | 

A-Writ of Entry in the nature of an Aſliſe, and counted of Seifin, t 
de libero tenements, and by Evidences it appeareth that he hath fee or 
rail, this is good, for if rail, he ſhall not ſhew the diſcent in his Count 
in this Writ, P.32 H.6.14. Entry 24. 

In Afliſe Feoffment pleaded, the Plaintiff ſaid that he did not enfeoff 
modo & forma, and the Deed found, and that the Attorney which ought 
to have made Livery upon Condition, made it without Condition, the 
ſame well proves the Iſſue for the Plaintiff, but upon a Feoffment made 
upon Condition without deed, he ought to fay that nothing paſſed, T. 
11 H.4.3. for he cannot give in Evidence the Condition, where he hath 
not the Deed, and upon the matter he may ſay that he did not en- 
feoffe. 

But Pri/or held, that if one intitleth himſelf by a Deed in which there 
are diverſe Conditions, and he doth notſhew the Deed, nor ſpeaketh of 
the Conditions in pleading. he ſhall not have advantage thereof in Evi- 
dence, for the Court ſhall not conceive it to be the ſame deed which was 
granted, M.31.H.6. Ferffments 103. 

It was holden, that he who pleads a Feoffment by Deed, where the 


Plaintiff ſaith, chat he did not eafeoff mudo & forma , ſhall not give 
in 


13 E.4-4 «4cc. 


Enqueſt and Evidence. 343 
in Evidence a Feofiment withcut deed, r.or a Feoffment by another 
deed , no more then if hee bad pleaded that nothing paſſed, or that 
he did not enfeoff by deed, P. 13 EZ. 4. 4. Ifſve 129.Soupon That 
he did not give medo & forma, he ſhall not give another gift in Evidence, 
but contrary by Finckden and Thorp, where one pleads a grant by deed 
of a thing which paſſeth without deed, and that he miay well give in Evi- 
dence a grant without deed, or by another Deed,although that the other 
doth traverſe that he did not grant by the Deed, becaule the Grant and 
not the deed is the effeR of the ifſue, 41 E.3.1. 
The defendant pleaded a deed of the Plaintiff in Barre, who alledged 
the ſame to be by Dwreſſe at D. and Evidence was given that the defen- 
dant never came at D. yet it was found for the Plaintiff, becauſe the place 
was not in iſſue, 14 H.4.35. 
In debt upon arrearages of accompt, the defendant pleaded that he ow- 
ed him nothing modo & forma, and gave in Evidence that he never made 
ſuch Accompr, and holden good if true, or if be hath paid him, P.20: 
H.6.24.1{e 68. but he might have pleaded that there was no ſuch Ac- 
compt. 
Is Waſte upon no Waſte pleaded, he gave in Evidence that the Plaintiff 
did grant to him that he might cut down &c. to repair, andfaid that the 
houſe was ruinous, for which &c. and the Evidence was held contrary to 
the Ifſue, and the Plaintiff did recover, as if he had given in Evidence, a 
Licenſe to do waſte, but he might have given Evidence that it was by 
thunder, or by the Kings enemies, by Brock: ere of that difference, 
12 H.8.1. 
Avowry for fealty and Rent, and upon Out of his Fee pleaded, he did 
alledge Seifin of the Rent, that doth not prove ſeifin of the Fealty, ſo 
nor ſeifin of ſuit by Firzh. for this is is contrary to the Avowry, ſup 
ſing the tenure by fealty and Rent. Baldwiy, it proves that it is within 
his Fee, and that is the iſſue, Firzb. contrary, yet the party didpaſſe 
that, and ſaid that the ſuic was for another Caule, T.27 H.8.21, 
Upon, Nothing paſſed pleaded, 3ryas thought that he could not give in 
Evidence, that it is not his Deed, for that is confeſſed inthe Plea, CA. * HeDyer 
5. H.7.13. but he himſelf and Keble contrary afterwards , becauſe if _ 7 
it was not. his Deed, nothing fpaſſed by it , ſo both ſtood together , tzou,defcndane 
5 H.7.8. pleaded Non 
A Bill of 2001. the Plaintiff did ſuppoſe that he had bought ſo many <f tactu + ,and- 
eloaths for 4001. the Defendant waged his Law. and by the Culſtome- of | axe hs 
London he ſhall be oufted of his Law by any paper ſealed by the de-,,, one 
tendant, teſtifying the Contra, and the paper ſhewed was, that he pad, 4: be 
bought the cloaths for ſo much, upon condition that he ſhould take cwo plaintiff pai/-d 
precious ſtones, and certain rings for part, and ſhould have the reſt in 9/4 _ 
money, and it was holden no Evidence, for it cannot be inteded the | 
lame Contra&, HM.39 H.6.36.Debr 68. del 
And where in an Aſlife of Land, the Defendant pleaded a gift in Tail, /. | 
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the remainder over by deed enrolled, and the deed is of an Okice, the 
ſame doth not maintain the iſſue, for in a Formedon of Land, if he thew 
adeedof'an Advowſon, it is naught, although he need not ſhew any 
Deed, F. 1 H. 7. 23. Minftrance defaits 110. agrees, if a deed proves 
Tail where the partie claims fee, or if the Dzed belong to aguther, and 
not to him, 24.41.E.3.23. 
'Treſpaſſe for taking away Timber and boughs of trees felled, Defen- 
dant pleaded not guilty, and gave in Evidence a Cuſtome that the Tenants 
in Boſcagio Maneris uſed to have Eſtovers to burn i» necefſario focals i» 
terris & tenementis, and entitled himſelf to a houſe and Lands, and be- 
cauſe the Evidence given in was, that the Cuſtome did extend to Lands 
and Tenements, to which eſtoyers cannot belong, and he entitled him- 
ſelfto a houſe and Lauds, it was adjudged that the Evidence did not main- 
yo the Iſſue, CM. 12. fwr.acc. Co. 1.B. Eveſ. de Chiceſter Stodwick; 
») aſc. 
$o vide 14g. Executors pleaded, that they had nothing in their haxds, the other 
ond, ,,a gave in Evidence that they had redeemed a pawn of the Teftators, but 
Þ. man pleaded the ſame was with their own monies, for which cauſe their Iſſue was held 
Ne unquam good, 20 H,7.2. & 4. 
Execurtor, aud Treſpaſle, the Defendant juſtifted for Common for 10 beaſts by Pre- 
- _— ſcription, and gave in Evidence Common per vicinage Preſcription, and 
witration ang © Was holden that the ſame did not maintain their Ifſue, 13 H.7.13. 
g*0d. Quere, So if a manclaim Common generally, and give Evidence of Common 
if be ought not appendant, if they find for him, an Arrtaint lyeth : fo if kefentit'e hin- 
to have pleadcd ſelf to a Rent charge, and gives Evidence for a Rent-ſervice, 39 H.6.17, 
ee 1 &118.vide 24.12 E.3.acc. 
x '* | Butina Writ of Entry, of ten acres of _— upon a Difſleiſin to 
T.16.H,7. 11, the Predeceſſor, they were at iſſue upon the difſeilin, and the Evidence 
«ic, was, that in the Seifin of the Predeceſſour it was a Marſh covered with 
water,and made Meadow afterwards by the turning of the Water by the 
Tenant, and the Writ was not abated by that Evidence,H.z3 E,z.- Entry 
80.See 1H.7. 28. 


pP—Y — — I it 


IT, Where the Jury ſhall tike notice of 4 thing done in another 
County, or of a ſpiritwallihing or of a Record, 


ſſiſe of a Rent was taken by default, and-a deed-was given in Evi- 

dence of a Rent bearing date at L. out of the County, yet the Af- 

fife was taken 29 «Af. 6. Aſſiſe 295.6.7.H 7,8. Endiftment 2.4. So where 

the Tenant pleads to the Afliſe the plaintiff gave a forreign Releaſe in Ev 
dence, 9 F. 4 49. Scire faciat 50, o 

Annuity againſt a Parion, who pleaded a' Reſignment ' before &c. at 


L, but of the County it was hoidea, that he ought co conclude, and l0 
not 
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not Parſon, ſo of a divorce pleaded in anoth.r County, he muſt con- 
clude bis wife, and the ſame (h+1! no: be tried whete the Writ or whe e 
che Church is, and upon the divorce cr relignwent given in Evicence the 
Jury ſhall take nvtice of it, alchough it be a ſpirituall e?:ing in a ferr in 
County, and the Jury may take notice if the Defendant took he pre fi's, 
7 E.4.16. Breif 161, And the Reſignment is but Evidence, of wh.ch 
the Jury ought ts take notice, 9 E. 4-49. | 

Finchden ſaith, in an Aſiiſe of a Rene where the Iſſue is, whether the 
charge is by deed, if the Land be not direQly, but by z mean charged 
by the deed, the Aſliſe ſhall not be adjourned but taken there,43 E.3. 2. 
But ſee if the Deed of the Anceſtour be pleaded againſt an Infant, al- 
though the Infanc ſhall not anſwer co it; yet it was holden, that the Aſ- 
iſe ſhall be remove to enquire thereof in a forrein Connty, and it the 
Juſtices do enquire thereof by the Aſliſe, the ſame is Error 21 Aſ.8. Er- 
ror 79. | 

x deed of Feoffment dated in a forrein*Tounty was tried by the Aſ- 
ſiſe, 2 E.3.3- 


Nebe againſt Executors who pleaded, that they never were Execu- Y3de 18 F.4, 
tors, nor Adminiſtred as Executors, and Evidence was given, that the **. That ibe 


Teftator gave them the goods by deed in another County, the Jury muſt 
find the deed upon pain of an artaint : So after the Miſe joyned in a 


Jurors are to 
take notice of 
« Condition ups 


Writ of R'ght, they found a forrein Releaſe given-in Evidence, upon on parn of 4t- 
pain of an atraint, and note the ſame is no Admniſtration TH.g £.4.40. taint,whtereit 


Executor 36. 
Avowry for homage, and the taking was in Middleſex, the Plaintiff 


appeareth upon 
Ewidence, Nul 
rort, nul diſ- 


did alledge tender of the homage at B. in 8nother County, and iſſue was c, ;;, pleaded. 


upon the tender, and the tender found by a Jury of Srrey, to the dama- 
res, cc, and it was ſaid that damages could not be aſſeſſes by thoſe of 
Surrey for a takingin Aſidaleſex, burthe contrary was holden by the 
Court, and the matter was sffirmed upon a writ of Error brought, yet ia 
a plea of land upon a releaſe in a forrein County pleaded, and found there 
they ſhall not erquire of damages, but a writ ſhall iſſue for them where 
the land is,.. becauie they are the principall, but in this aRion the damapes 
are the principall, 21 £.3.56.£:queſt 7. ſo upon a forreine releaſe ples- 
ded in treſpaſs, the Jury ſhall cax the damages, 7 H. 7.8. and T horpe ſaid, 
that in all caſes, where the Enqueſt have power to enquire of the princi- 
pall, they haye power to enquire ofthe Camages, 44 £4. 3.6. But ſee 11 
H.4.56: 19 4.6.8, That in the caſes before ſaid the Juſtices in their dil. 
cretion may award Writ to enquire of the damages. 

Treſpaſſe o' aſſ.nlc and Manaſſe in Norfolk, by rea'on whereof he 
could nor go about his buſineſs in Suffolk, thoſe in A orfo/k, ſhall finde 
the damages in Swffolk, and if my receiver of three coun. yes b; b aten in 
one of th:m, I ſhall recover damages for che ſervice loft in all the Coun 
ties; So if onederainerth my releaſe in one County, whereby 1 way looſe 
my Land in anocher County, &c. A.27 H.6.2 treſpaſs 8. 

Y. -y If 
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Ifa man faith, heis analien, it ſhill be tryed here, and ic ſhall be 


tryed here whether a man do convey to Bxurdearx another ſhip then from 
England, and the Alliſe ſhall fin1 a Releaſe in a forraigne county 7 ZH, 


In an Aſſiſe, the birth of a man alledged to b: in an ather county was 
to be tryed by a Jury of both countyes, and of the one County there ap. 
peared enough to make the Jury, and of the o:her County there.appea- 
red but one, yer the Jury ſhall be of both Counties, for one County 
cannot find things done in another County, and therefore the one which 
appeared of one County was joyned with the others who appeared of 
the o:her County, to try if chere were more inthe Town of the ſame 
Jury, for inch. ſaid, that Jurors of one County ſhall take notice of 
the perſon of a man of another County, becauſe he is removeable, as 
chat one of another County hath done a Treſpaſſe here, bur they can- 
not find a thing done in another County and give Judgement, alth ugh 
Too did not agree to the ſame, 4. 48 E.z. 30. 30 Af. 42.1 n 

weſt 41. 
py” man was endi&ed in Middleſex for procuring of 7.S.there to kill 7.D. 
who killed him at Barwick, and che Juſtices ſent to Barwick,, to know if 
the Juſtices there had any endi&tmeac chere againſt ?.S.there thereof H g 
E.4-48.Coron. 33. 

And ſee, that a min endicted in Londen before Coroners of a ſtroke in 
HMiddleſex whereof he died in London, and it was bolden void, for thoſe 
of Lander ſhall not enquire of a ſtroke in Xſidaleſex, and in an Appeal 
the Thall ſhall be by both Counties, and if they cannot joyn, ithath 
been the uſe to bring the body where the ftroke was, and there to en- 
quire of it, 6 H.7.10.Endiftment 23. but Huſſey and Keble were clear 
of opinion, That the party might be endicted where the ſtroke was, for 
that is the principall , and the death, butche Acceſſory, and he which 
hath notice of the principall, ſhall cake notice of the Acceſſorie in ano- 
ther County. 7 H.7.8. Endiltment 24. 

But Appeal ſhall be good, ſuppoſing that he ſtrook him in one County, 
whereof he died in another County, but an enditment ought to bein 
one County onely, 4 H.7. 18 Coron.60, and here ſhall be no joyning of 


. Counties. But by H#ſſty and Fairfax, endi&ment in one County of 


goods ſtolen in another County is void but an Appeal good in every 
County where they are carried, but Tr: ſpaſſe ſhall not be found in ano- 
ther County,then where the taking was upon pain of Attaint, and there- 
fore an acquitta!l in another hn, was no Plea upon an Endiament, 
A.4 H:7:5, coron. 62, See Stamford 182. That this difference is not 
Law, becau'e he may be well endited in every County aad ſee the Sta- 

tute of 2 £ 6.cap.24. for the Trial! in ſuch Caſes, | 
Preſentment in Da/e before Juſtices in Eyre,where the Nuſance was,and 
the Land drowned in another County, and it was good, but if the Defen- 
dant doch deny ch.Naſaace upp0led,the Preſcntment & his Plea my 
| ; ent 
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ſent to the King, and then determined by Commilſlion, or before the ſame 
Juſtices upon enlargement of their aughority. And Scrope ſaid, That ifa 
man doth commit a felonie in one County, and is taken upon an Appeal 
of an Approver in another County, and the Approver appeareth betore 
the Juſtices in Eyre , they ſhall proceed , ſo he thought if he dye in one 
County of a ſtroak given him in another County, 3 E.z. Irin. North. 
Aſſ.446- | 

£ treſpaſs for breaking of his Cloſe, and cutting of bis Wood, &c.and 
carries it away,to all butro the cutting the Defendant pleaded,Not guilty 
And as to the cutting, that the plaintiff commanded him at N.. in the 
County, &c. And the cutting found for the plaintiff and damages aſleſſed 
for that only, and he had Judgement for that. And note, they did not en- 
quire of the damages in the other County for the other Treſpaſs , but a 
venire facias ifſued forth of thoſe where the Writ was ; but not for the 
Coſts. 4.33 H.6.55.7udgement 39. 

Hody ſaid, that it is in their diſcretion to cauſe the Forein Enqueſt to 
enquire damages for the whole , ornot, For if one Defendant makes de- 
faulr, and the other pleads a forein iſſue , they may award a Writ of En- 
quirie of Damages againſt him who made default preſently in the fame 
County without making another Enqueſt to enquire of the ſame, and ſo | 
it was done. And if 3.in Treſpaſs joyn ſeveral forein iſſues and every one is 
found for the plaintiff, and taxe intire damages, the Court may chooſe 
which of the Enqueſts ſhall ſtand for the damages. 19. H.6 8.T reſpaſs.35. 

Fergery of a falſe Deed was brought in Kerr, ſuppoſing thereby thathe Vi.z7 H. 6.3. 
was difturbed of his Lands in Kent;and of his Tenements in Londoy;and ſe-.acc. / berethe 
veral iſſues , pleaded in Keyt and Londox;and being found for the plaintiff J —_— 
in Kent , they taxed Damages. for the whole Conditionally , that if he be — \ {6 
found guilty in Londoy , but they ſevered the Damages in Londow from ,xqzive the Da- 
thoſe in Kent, and alſo the Coſts.21 H,6; 51. mages in anc- 

Decies tantum , upon Not guilty pleaded, and Evidence giyen of their 7 Coun:y tw a 
taking money where the Aion was brought, Brian concerved, thac if the |?! Fi ys 
Jurours certainly know, that theDefendants have taken in anotherCounty, ;,, 44 E:3.6 
and not here, that they cannot find him guilty,others:.contrarie\, and that acc. jx rhe caſe 
attaint lyeth ypon that. As Aſſets in their hands pleaded in D.and'the E- of Battery. 
vidence prooved the Aſets in S. they found Aſets. 22: £.4:19: And up- 
on Not guilty in a Treſpaſs local in anather Connty Atraint lyech : [not it 
the ifſue be ina treſpaſs tranſjtory,asBattery,&c.39H.6.9.Chike 9.9.E:4- 

49 5 H.6.63., but there Pſter and M9gz/:held the rontrary itbantery, 
and ith them agrees Hafry 4 H.7. Hee Bo Mes Dinos 4 Þ3T0 


8” | Ty: its ,"'.2" | 4 beve 
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4 CA —_ —_ 
. 


—— 


Ht. #here the Fury ball take Natice of a thing done beyond Sea: 
and of a ſpiritual thing. 


Ortdawnce 7 aw. of the (eiſin of C, his Mother , the Tenant 
id shat the t had an elder Brother living,the Demandanc 
faid , that he dyed beyond the Sea, the Tenant. confeſſed that he went 
beyond the Sea, but faid that he was living there: and if that be not found, 
then he faid that C. did not dye feiſed , and it was found that the elder 
Brother was alive,and that C dyed ſeifed , wherefore the Demandant did 
recover, ſaving che Right to the elder Brother , when he ſhall return, 
13 E.1. Mortdawncefter, 47. And in Dower, the Tenant did averr that the 
Husband was alive at «Anigmnion in France, and was received to prove it. 
CAM.19 E.3. Tryal 58. 

In Mortdanxncefter, the Youchee ſaid, that Demandant had another Bro- 
ther, who was baniſhed, 8c. who overlived the Aunceſtor, the Demandant 
ſaid; that at the time of the Abjuration ſuppoſed , the Brother rook upon 
him ſuch a Habit,and went beyond Seas,wichout returning.and demanded 
ns gs ,if the other ſhould aver that he did ſurvive, without alledging 

pectal matter, and the Aſliſe afterwards taken at large, ſaid, that he was 
baniſhed in the life time of his Father,and took ſuch a Haven, and did noc 
return, wherefore they did. not know whether he was alive. And found 
the dying ſeifed of the Aunceſtor , but did not know whether the Deman- 
dant was his next heir; bur that was acknowledged by the party ofthe vou- 
chee , wherefore the Demandant did recover Sainſ him in value.25.Afl, 
11. CMortdauncefter 28. 

The Tenant in a Mortdaunceſter did confeſſe that the D:mandant was 
next heir, faving that he had an elder Brother, who went beyond 
the Seas 18.years paſt, and did confeſſe,the dying ſeiſed, wherefore with» 
out. further enquirie be had ſeifin, falve / wre of the ejder Brother cam ve- 
nerit.12 H.z.;Mortdannceſter.55, 

In Aſlife , a. gift in tail was. pleaded to the Husband and Wife , and to 
the Tenant their iſſue, and thar the Donor did. releaſe : the Aſliſe found 
the gift accordingly, but that there wasa Devorce betwit them, & the heir 
of the Husband did enter who'was'plaintiff, to whom he in the Reverſios 
did releaſe, and nothing was ſpokenof the Devorce, but faid,, that they 
found the releaſe which was hotfleaded. T.r2-E.3.Yerdid,; 1. 

By a Commiſtion an Office that... was born. during the eſpouſals be- 
twixt Collins; and they devorced and.married. again by licence , and have 
iflue, and ſo E..heir, and the Devorce was in a forrein County,and good, 
and be by Office a forrein releaſe ſhall be found, Hark was of opinion.that 
they vught to fend to the Biſhop to certifie if there. was ſuch a De- 
VOrce. 7.5 4 5.2, Verdit,16. 


In 


. 5 tune; 1h 
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In Accoumpt before Auditors, and ſaid that he had delivered to the 

plaintiff ſo many Caskets with Jewels to the value in Brittainie, that he 
did accept of the Key,and afterwards at D.in England he did deliver him 
the Caskets with che Jewels, 6c. and 7 horpe was of opinion, that that 
which was done in Br:ttain was not to the purpoſe, if they were not of 
fuch value in Z ; IE] the Common-law cannot trye it, but Fitz. doth 
not report that ſaying, H.41 E.3.3.Fitz. Aceoumpt 23. 

Where a Writ was to be abated becauſe the plaintiff was made a Knight 
pendant the Writ, Ir is no plea that he is beyond theSea, and was, &c. 

nor that he was not within the 4.Seas made Knight, &c. but he ſhall plead 
that he is not Knight, &c & quere what ſhall be done if he were made a 
Knight beyond Sea for that doth appear.7 H.6.17. Iſſue 46. 

ote by Haſſey chief Juſtice, where an Action is commenced in the Spi- 

ritval Court,and upon that matter comes in Hue triable by our Law , yet 
it ſhall be tryable-by their Law , as if a man. ſue there for a Horſe Weviſed, 
and a gift in the lie of the Deviſor 1s pleaded , it ſhall be tryed there, 
contrario, where the AQtion is begun here, and a ſpiritual thing comes in 
Iſſue, it ſhall be tryed here, as ability ofa man dead. And where the Origi- 
ral begins in England, and the reſt is to be performed in another Realme, 
yet it tl all be tryed here, asa Contra to ſerve me upon the Sea , or 
beyond the Sea,or purchaſe of Bulls fromRowe,theARion ſhal be brought 
here & tried. And if it be pleaded that onewas born beyond Sea, and the 
other ſairÞ,rhat he was in England at D. he ſhall not traverſe, becauſe the 
other ought to maintain that ke was born beyond the Sea, and traverſe 
the birth in England. M.1R.z 4. Tryal.2g. Viirg £.4.15. Thathewho 
pleads performance Condition to bring Buls to ſerve in Normandy, &c.-the 
other ſhall aver that he was then at D. in, E»glaxd, without any. traverſe, 
as of the birth before becauſe by ſuch traverſe it ſhould be tryed beyond 
Sea, And (areſby ſaid, thatif a thing to be done beyond Sea , cometh in: 
Iſſue, it ſhall be cryed byproofes,&c See 15 E.4.acc.  C. Part 47; is 

And it is ſuff.cientto ſuppoſe the Contract begun here, though it be pawaulis caſe 
falſe, ifir degun not upon a Deed bearing gate beyond Sea, 48 E.3.3. P.2.8.Elix. is 
But if it be confeſſed to be atl done beyond Sea, how it ſhall be then tryed, ou adjudg 
See 13 H.4.6.. , 

' The King brought a Owuere-impedit &: counted that the Church was void FN... : ” ſ & 
by miſcreancy and ſciſm.of a Cardinal, &c.who was preſented to the Pope, C.z. 1. #4 264, 
Belknap, This Court ſhall take notice of that miſcreancy, for a Deprivati- acc. 
on after an Appeal to the Court. of Rowe ſhall be tryed afwell here in the: 

Court of the Kirg in ſuch Writ, as it were in the Arches.. And ifa man be (; x1, nye- 
adhering to the Kings Enemies in Frexce or Scotland, it ſhall. be tryed123 19 £.4 

here where his Land is; and the Deprivation at Reme , or the miſcreancy 39 YE. 4-t-. 

ſhalbe.tryed where the Church is, as it appeareth by theJudgement there. 

M.5.R,2. Trial.52.. an" 

Lnare impedit by the King for temporalities void ' upon avoidance in 
creating oge Biſhop of W. beyond the Sea, and good, for the ſpecial-avot- 


dance. 
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dance ſhall not come in Iſſue,but generalie, that the Church voided, P. 19 
E.3. Tryal 47. But if one who hath not Land adhereth to ye Enemies, or 
if he league broken be pleaded;, or wool ſhipped otherwhere then at Ca- 
les . thele ſhall be tryed by the Country in England, bur quere in what 
County, fon Littleton could nortell, H 19 © 4.6. 

The Wife being received ina Scire facias brought againſt the Husband 
and Wife, ſaid that ſhe had a Coheir not named inthe Writ, the plaintiff 
aid rhat ſhe was born at Roos in Scot/and out of the Kings allegeance, 
the Tenant faid within theallegeance, and the Tenant was driven to ſhew 
the place of the birth , becauſe parcel of Scorland was within the Kings al- 
legeance, and part out of his allegance, and the matter ſhall be tryed by 
the Rolls of the King, 42 E.3.2 Brief.55 1. | 

Debt the defendant ſaid, that the plaintiff is a Monk profeſſed at D.in 
Normandy; and it was not allowed without alledging him to be under the 


obedience of ſome in England, for reaſon of Tryal, H.12 H, 4.16. Non- 
ability.2. 


— 


IV. where Evidence ſhall not be given after the Afi ſe award-d; 


* Ana when after Enqueſt by defanit , and when afier Iſſue be 
, ſhall give Evidemce to prove the point of bis Writ, And what 


Evidences the Jury ſhall have with them, 


Na Mortdanncefter the Tenant was ready to hear the Aſſiſe, Now he 

ſhall not give in Evidence that the Plaintiff was born before the marri- 
age,for he ought to have pleaded that, and by praying Recogniſance of the 
Atliſe, he did admit him to be mulier,P.1 2 E.3. Mortdawnceſter, Vii. 
Aſ.3 .Baſtardy 13 .acc. 

After the Enqueſt awarded by default in a 2xid juris clamat,the defend. 
could not give any thing in Evidence 10 £.3.32, 01d N.B. 175. 
LA Writ of Entire of a Common; TheTenant faid that he did nor difſeiſe, 
and when the Jury did appeare Laycon ſaid to the Demandant that he 
ſhew his Evidences for title to the Common, for it was not in the Writ: 
or how you were diſſeiſed, P.4 E4. Entire 34. i 

In Treſpaſs, they were at iſſue , andone part of fine was ſhewed to the 
Juſtices, and they ſaid that the Jury ſhould hot have that part, for the par- 
ty ſhall not have adyantage thereof in pleading if it be not. /ub pede ſigilli, 
but. by. the plaintiffs conſent it was delivered to the Jury 34 H.6.25. 
Enqueſt. 19. 


A deed not ſealed ſhall not be givenin-Evidence to the Jury 26. Aſſi4- 

- If theplainiy deliver and Eſcrow in Evidence to the Jufours' which 
was not ſhewed in Court, it is void, and the plantiff ſhalf hot have Judcte- 
ment, although it were in affirmation of the former Evidence" to H 4.10. 
11 H,4.17. Vide Enqueſt.37. But the Jury after they are departed to a 
houſe together, may come back to ſee or hear Evidence of a thing where- 


of 


s 0 
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of they were in doubt at any time before their verdict given. 7.26 H.8.g, 
It is agreed,that if they agree the ſooner by reaſon of ſuch eſcrowe,or Bill 
delivered them, that all is void. H.35.H. 6. Examination 17, And it 
is there ſaid, That the Jury ſhall be fined, if it be found upon their Exami- 
nation upon their Oathes, Vide 14. H 7.30. acc. 


V.Where Evidence ſhall be of a thing before memory, and the Fury 
fhall take noticeof it, 


A Confirmation ef King Hez.2. made upon his grant, which was be- 
fore he was King is not pleadeable, becauſe before time of memory, 
yet ſuch debts may be given in Evidence , upon the general Iſſue, 12.H.4. 
Avowrie 58. 

Annuity claimed by preſcription, The Defendant ſhewed that there was 
an agreement between the Predeceſſor of the Defendant and the Predeceſ- 
ſor of the plaintiff without the Covent , that he ſhould have the Annui- 
ty,-c, without that, that he was ever ſeiſed before that time , time 
out of mind, &c. And ſhewed that that was in the time of E.1. and good. 
So he made the Jury take notice of a thing done in the time of E.1.44.20 
H.6.3. Preſcription 6. the matter was in a Replevin.See 33 H.6.31. iyan 
Annuity. 

At the Common Law before the Statute, Preſciption to the Jury was, If 
they had not conuſans nor information to the contrarie , nor their Aun- 
ceſtors nor other perſon. So at this day if nothing to be ſhewed tothe 
Contrarie, But the party may ſhew that the houſe our of which the An- 
nuity is demanded by Preſcription , was erected in the time of King John, 
or after the time of Richard the 1. and fo cauſe the Jury to enquire of a 
thing out of their remembrance.And note, that for that cauſe the plaintif 
would not ſhew the deed in Evidence to prove the Annuity. P.34. H.6. 
36. See 19.H. 6.75. | 


VI. When Evidence ſhall be given upon an Enqueſt of Office: 


Prior did recover in value;and the Sheriff delivered him more then 
be ought , ferwith the youchee had an Extent, and ficut alias to ex- 
tent both Lands, and the Prior the Tenant dyed,and the Succeſſor prayed. 
that he might not be put out without Summons, Ma/m. upon this Writ: 
the party may ſhew his Evidences at the day of execution of the Writ;, 
and afterwards the Sheriff ſhall extend the Land. JL. 12 E:2. Extent.6: 


Where 
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Where the Enqueſt ſhall >: demanded, or ftay-d , and for what cauſe 
delayed, and where dem unnded upon a peyn. 


| þ in any Action the Defendant do demur in Judgement to parcel,and to 
other parcel are at iſſue,no Proceſs ſhall go to ſummon rhe Jury,till the 
Demurrer is adjudged, M.2R.2.Enxqueſt.2. And ſo it was adjudged in 
Waſte. 48 £.3.15-But there Belkyap held in Waſte & Treſpals 2neve, for 
he was then bur a Serjeant, and 11 H.4 5 agrees with him, and 7 E.3.17. 
hut there the Judgement ſtayed till the Dzmurrer was decided 

-* In Afiſe, the Tenant pleaded a Recovery, and the eſtate of the plaintiff 
Wes mean, and they were at iſſue upon, Not Compriſed, &c. and Proceſs 
went againſt the Summons and Veiors; And the Jury were demaunded, to 
theend they might(as it ſeemed be amerced if they did not appear, and if 
they did appear, then nothing was to be done, until che matter in Law 
was decided. + as if a matter in Law be LR, if Alliſe lye in the Caſe, 
the Iuſtices uſe to adjorne the Aſfiſes trom day ' to day, and ar 
every day the Jury ſhall be ealled , yer their Verdi ſhall not be taken if 
they come, till che matter in Law be determined, 41 £ 3.11-48. Aſi. 1. acc. 

Although the Jurors do appear , yet none of them ſhall be demanded 
upon a peyn, unleſſe the party pray it, 4 H 6 7.Pein 1. And where they 
do appear and are pricked, and the time is paſt and the Array being at- 
tel yrodk is piven, and the next day one of the Jury doth not come,and 
the parties wil not demid him upo a peyn.Choke faid, That it is the Courſe 
in Affiſe where a Jury appeareth,and afterwards maketh default, that! e 
ſhall not be called upon a peyn bur ar the prayer of the party ; and the 
pein ſhall be to the value of his Land for a year. Danby agreed as to the 
value of the peyn, and ſaid that he was to be demanded upon a peyae, and 
afterwards he cauſed other of the Iury to be demanded , and the Enquelt 
remained for want of Jurours, 1.4 £.4.39. Peine 2. 

In Afliſe, aJurour was called upon a pein to the value of his Land for a 
year, becauſe he was in the Hall and came not, and becauſe no Jurour 
ſhall looſe any thing, if not the Enqueſt do remain for his default ; And 
this Aſſiſe did not remain for his &cfaulr , but becauſe there were but 5. 
of the Jury which had the view, therefore he d:d not looſe the peyn,g 
E.4.5. Buti' a Jurour be challenged, aad the next day he be found in- 
different,and being called doth not appear , he ſhal be fined to the value 
of his Land,although the parties do not pray it, or challenge hinz, &c. and 
that for his contempt. Bur if he had not appeared before, yet the Juſtices 
may enquire of he be in the Hall without the-prayer of the parties 26.6. 
28. _ Challenge 47. And ifthe parties do ſirmiſe it, he ſhall be called up- 
on a peyn,qs E.3,30. 
 Ifrwo 2angells are to appear upon an Iſſue in 2. Counties, and of one 

l | pannel 
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one pannel, but one doth appear, yet the others ſhall be cailed upon 2 
pain at the prayer of the parties, and the ſame ſhall be tried by two of 
the other Iury,48 E.3.30.Erqueſt 42. 

A lury was demanded upon a pain, It was teſtified that they wer ein the 
Town, by which the pain was forfeited, and now the Plaintiff did ſur- 
miſe, that there were enow- of others in the Town to make a full Iury, 
and becauſe the pain is forfeited at the prayer of the parties before, he 
was not admitted to ſay ſo, for if a full Jury ſhould be, the King ſhould 
loſe his Fine, but if the other had not been called upon a pain, it had 
been otherwiſe, 30 Aſſ.3.Enqueſt go. and 7 horp would not call them in 
an Aſliſe upon a pain at the prayer of the party, and that was hok 
den to be againſt Law, 30 eAſſ. 42.Enqueſt 51. | 


<< 


————— 


VI1I.V here the Enqueſt ſhall be awarded by default, and where 
rot, and where Diſtrejſe to bear the Judgement ſhall be 4- 
warded. 


N Waſt the Defendant pleaded to iſſue, and at the Yexire facias return- 

ed the Defendant did not appear, the Enqueſt ſhall not be taken by his 
default, but a Diſtreſſe to hear Judgement, H.18 E. 3. Enqueſt 3. 
See of this matter the Statute of CMarlebridge, cap.14. and Weſt 2. 
cap. 27. 

One did avow for a Rent, and after Iſſue the Avowant made default,and 
the Jury came to the Barre, and yet no Enqueſt was taken by default, but 
a diſtreſſe to hear Judgement, becauſe it is the firit day after the Enqueſt, 
bur if it were the ſecond day, the Enqueſt ſhould be by default, P.20 E.3, 
Enqueſt 11. 

Upon default in a ware impedit, the defendant made default, they did 
not give Judgement without a Diſtreſſe ad audiendum 7 udicinm, but the 
Diſtreſſe was not entered, but the Summons onely in Error, H.15 E.3. 
Error 72. 

In Debt at the Capias they were at Iſſue, and the Defendant by main- 
priſe, and appeared not, the Enqueſt was taken by his default, and the 
ſame was good without Proceſle againſt the Main-Pernors, 38 E.3.14. 
but M.13 H.2. Proceſſe 192. contrary Proceſle againit the Main-pernors 
_ not the Enqueſt by default, and in ſuch caſe atter iſſue no Efloin nor 

ault. 4d 3 
In Accompt, the Defendant being outlawed, had a Charter and Sci- 
re faciar, the Plaintiff declared, and they wete at iſſue upon traverſe of 
the receit, and day piven without fureties by negligence , at which 
day he did not appear, and the Court awarded a Writ to take his body, 
andthe Enqueſt -was taken for his default, H. 18 E.3.Ezqueſt 4. and 


if at the Exigent the Defendant had traverſed the Receipt,and found Sure- 
LL ries, 
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ties, and afterwardsmadedefault,the Enqueſt ſhould be by his default, P.24 
E.3 Enqueſt 10. See that a Capias was awarded in ſuch Caſe, ad audiex- 
dum 7uratores,& by ſome he hath loſt his challenge, H.22 E.3.proceſs r73. 

Debt upon 2 Olbiqution againſt an Executor, who pleaded fully ad- 
miniftred, and at the Yenire facias returned, he was efſoined, and at the 
day he wasefſoined, De ſervitio Regis, at which day hee did appear by 
Attorney, and did not warrant the Efſoine, for which the Plaintiff pray- 
ed damages for the Enqueſt, but the Enqueſt ſhall not be taken by defaulr, 
for that 15 a double penalty, 'yet in treſpaſs the Plaintiff ſhall have the one 
& the other in the Kings Bench, but that was ſaid was not like indebt, 21 
' E.3. Enqueſt $. But at the Venire faciarin a 2nid juris clamat,the Attor- 
ney did caſt an Eſſoine, and that was quaſhed, and the Enqueſt awarded 
by default, and not{challenged after, 10 E. 3. 32 Enqueſt 47, Butin a 
Writ of Ward he came by Proclamation, and pleaded to iffue, and the 
plea was without day by proteRion, at the reſummons the Defendant was 
eſloined ofa common Eſſoin and afterwards of the ſervice of the King , 
and the day made default, and H5/{award a diſtreſſe to hear the Jury, 15 
E:3: 3:7 #4gment 130. 

In a Writ of Ward, the Defendant pleaded to/ Enqueſt, and the Plea 
was without day by proteRion,and at the Reſummons the Sheriffdid re- 
turn, that the Defendant had nothing, yet the plaintiff had nor the En- 
queſt by defaulc. ; 

Re-attachmens in Treſpaſs, the Plaintiff and Jury did appear, and 
the Enqueſt taken by default per Curiam, Bryan, it ſhould not be by de 
fault upon reſummons, &c. 7enny contrary , and ſaid, that ſuch Caſe 
was ſo ordered him in the Kings Bench, A. 1 &.3,4. | 


In a. perſonall AtÞdn the Defendant at Ni/þ priws made default, and 
that was recorded, afterwards a ſtranger caſt a protection for him, 


and that was recorded,and ac the day in Banck the proteQtion was repeal- 
ed, and thereupon the Plaintiff had the Enqueſt by default, and if the 
Detendant had appeared at the Niþ Prixs taken by Attorney, and call a 
_y” alrhough the ſame were repealed after, the Plaintiff ſhould 
have the Enqueft,, but not by default, 4 E. 4.1. Enqueft 23 21 H.6. 
20.Engqueſt 28. 11 H. 6.14. Nifs prows 3. But if he make default at che 
day in Banck, it ſhall be by default, 21 #.6. 20. Exqueft 28. But if the 
Defendant had made defaulc at the Nþ prixs, and without recording of 
it, the proteftion had been caſt and repealed in Banck. Ic ſeems the En- 
queſt ſhall not be by defauit, 14 H.6.2.N+/; prixs 2. 

In annuity they were at Iſſue, and at the day which the Enqueſt had, 
the Defendant did not appear, and the Enquett was awarded tor his de- 
faulr, 7 E.3.22. Enqueſt 4 5. 

Attaint in Middleſex of a falſe Verdi ina Precipe brought in Sarr'y 
againſt 7". and the Sherift'retyrned that T. bad nothing. Now the Plain- 
tuff ſhall not have the Enqueſt by his default, but a Writ to the Sheriff ot 
Surrey where the firſt. Writ was brought 42 Af.14: F 

ug, 
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But ſee at the day of the Diſtreſſe againſt the Grand Jury in Atthint, 
the Enqueſt was taken by defaulc of thoſe of the Petit Jury P.22 E412, 
So at the day of Diſtreſle againſt the Petit Jury, where many of them do 
not appear, 12 H 6.6, 

Bur ſee according to 42 Aſſ. That anAttaint ſhall not be awarded for 
the default of the Tenant, where he was not ſummoned, if he hath any 
thing in another County, for which Proceſſe npon the Teſtatww iffued 
into (ornwall, T.21 E.3.18 eAttraint 37. | 

An Appeal of Rape, the Defendant pteaded nor guilty, and becauſe he 
appeared not, (apias, Alias, Pluries, and _—_— awarded, and if he ap» 
pear and render himſelf pendant the Exigenr, he may endeavour to make 
the Enqueft to appear again, for it was without day by the Exigent, and 
they would not take the Enqueſt by default in Caſe of Felony, 16 Af. 13. 
Coron. 173+ 26 Af]. 51. Coron. 196. where he did eſcape after not guilty 
pleaded. wide Stamford 70. 

And note, Proceſle ſhall be ad awdiendam fudicinm, but by Stamford 
70. in 16 Aſ.13. « Capias ad andiendum Jwratores, according to 19 E. 
3. Exigent 10. | 

A Writ of Meſne againſt three,upon not diſtreined in their default,at the 
Nifs prizs they did not appear, tor which the Enqueft was awarded for 
their default. Finchden, In an action reall,as Meſne,Cuſtomes, and ſervices 
and 2nid [uris clamat, the Enqueſt ſhall not be by default, but a diffrin- 
gas in heu of a Petit Cape, Skipworth, here it is well taken, becauſe up- 
on not diſtrained &c. the Aquitail is confeſſed, and the Enqueft is to be 
taken for the dammages onely, fo perſonall, and that ſeems to be the 0- 

inion of the Book, for the Judgement was given upon the Verdi&, and 
be faidina 2xid fwris clamat upon a Fee claimed, and afterwards he 
makes default, that the Enqueſt ſhall be taken by default, which Green 
denyed ,and ſaid, that he had forfeited his Land, A. 30 E. 3. 28. Receipt 

12. but ſee before ina 2wid Iwris clamat upon ſuch a Plea, the Enquelt 
awarded by default, 7.10 E.3.32.Exqueſt 47. 

Precipe againſt two, at the Ns prixs, one made default, Petit Cape 
ſhall be in Banck, and not the Enqueſt by default of his Moiety. were 
of the other Moiety, 4.12 H.6...and betore or after Iſſue ina reall a&i- 
on ſhall iſſue a Grand or Petit Cape, and the Enqueſt ſhall not be by de- 
fault, T.37 H.6.31. 

Detinue, they were at iſſue with the Garniſhee, who made defaultat 
the Nsfs Prins, and a Protection caſt and repealed in Bank, and the 
Plaintiff prayed Deliverie of the Bond , becauſe this is a Default 
at the Nif Prins although it bee now repealed , did fave the de- 
fault at the N5fs priws, otherwiſe it ſhould be , if the Prote&tion had 

varied or been inſufficient, becauſe there it was never good, 4 H.6. 
9 Detinne 3.20 H.9.20 See, it is holden that he ſhall be condemned, and 
the Enqueſt not taken by default, 8 H.6 5. Condemnatiion 2. 
An Oftice was traverſed, and Proceſie was againſt the Guardian of the 
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Land aſſigned by the King and againſt the Enqueſt, and the Guardian did 
not appear, for which* the Enqueſt was taken, and Execution awarded, 
29 Aſſ.43.Livery 10. . | 

Inan Annuity upon a Deed denied, and default afrer a Diſtringas iſſu- 
ed ad andiendum judicinum, and he appeared not, and Judgement was gi- 
ven, H.6 E.2. ludgement 230. and ſo the party was condemned upon de- 
fault after a Dzed denied by the Court in Debt, 9 H.5.13. 


———— —_—_ 


us 


IX. More, Where the Enqueſt ſhall be taken by default, and n here 
a man ſhall be condemned for default, or for not pleading, 


Writ was awarded to enquire of Waſte againit the husband and 
wife, and at the return ſhe prayed to be received, and the ſame was 
counter-pleaded, and at the day given ſhe made defauk, for which judge- 
ment was given without any Enqueſt, 7.15 E.3.[nudgement 132. 
If in Debt, Accompt or other perſonall ation the Defendant pleads a 
Releaſe or Acquittance, and afterwards doth not appear, he ſhall be con- 
demned, bur it it werearbitrement, payment or other matter in fa&,the 
Enqueſt ſhall be taken by defaulc, 5 E 4.6.Condemnation 4. T.3;7 R.6.31. 
45 E.3.1. Condemnation 14.1 H 7.1. But if upon ſuch default, after re- 
leaſe pleaded, the Enqueſt be taken. the fame is well enough, 42 E.3.1. 
Condemnation 12. the party was condemned by default afrer Dureſſe plea- 
ded, M.gH.5.13 Condemnation 7. M.11 H.4 32.P.14 E.3.( ondemnati- 
Br en 18.8 E.3.55. 9E-3:27. 15 E 3. ( ondemnation 27. 5 E.3.Condemna- 
tion 24. 
A. Scire facias upon a Recoverie againſt two Executors, they were at 
Vide 21 H.7. ifſue (it doth not appear what the iſſue was) and upon default of one 
2 5. Seems by Judgement was given, T.21 H.6.45. but ſee 21 H.6.7. that the Iſſue was 
the Law to be 1, cauſe the Sheriff had levied the money by a Scire facias. 
otherws{e by EET FOE 4 
Riad, 10 H.7, Debtuponan Obligation, a defezance was pleaded upon Condition, 
2.4 H.7.5.16 «they were at Ifſue, the Deſendant made default, upon which the Enqueſt 
2.7.4.37 H. 6, taken, found for the Plaintiff, where it ſhould not be taken no more then 
7-7 E.4.8. upon aReleaſe pleaded. Grees, the Judgement ſhall be upon the default, 
and not upon the verdict,and fo it yvas, ich.becauſe the Enqueſt is taken 
vve may have judgement upon the verdi&, P. 32 E.z.Condemnation. 17. 
Upon defaulc after Dareſſe pleaded, the Enqueſt ſhall be by d-fault,and a 
Diſtringas ad audiendum f uratores. but upon a Releaſe pleaded, Diftrin- 
£45 ad audiendum judicinm ſhall iſſue, H. 13 E.3.{endemnation 21. But 
upon ? areſſe pleaded, and default be:ore Ifſue, proceſſe ſhall be ad aud:- 
exdum judicium, as if the Defendant came before by Cazias, a (apizs 
ſhatl iſſue ad anudiendam judicinm, and if he doth not then appear, 2nere 
vvhat ſhall be done, CM 11 H.4.32. Condemnation 10. 
 Andupn Iniancy plended in D:bt and default made atthe N:/ po 
c 


Error. 


the ſame was recorded, and at the day in bank, had a Diſtreſs ad audjen- 
dum Juratores, and at the day of the N5/ prins, you ought to have preyed 


the lury, M.S E3.55.Condemnation.2 2. 
But fee contrary, Diſtringas ad andiendum 7 udicium awarded here up- 


on Non ſane memorie pleaded, Hill ſaid, Non [ane memorie is no Plea of 
ſelf, ide 5 E.3.70.Condemnation.25. 
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ERROR: 


eAnd when it muſt be brought and in what 


Courts. 


Writ of Error, is Writ which lyeth either for the plaintiff 

or for the Defendant where an Erronious Judgement is gi- 

ven,in a Court of Record , or in any other inferiour Court, 

who have power or Juriſdiction to hold plea of any 

ſumme above forty ſhillings , or of any Treſpaſs r other 
cauſe, where the damages do amount unto forty ſhillings, 
F.N.B. 20. 6b. 

H.27 H.6.27. A Writ of Error was brought againſt Executours; and 
it was ſhewed that upon Ni/s prins in London it paſled for the Defendants. 
and day given, till 15 Hi/laris, at which day there was Judgement given 
for the defendant. And the plaintiff brought a Writ of Errour,which bore 
date two dayes before the fourth day after quindena Hillarii,and whether 
the Judgement were ſo paſſed,that Error did lie before qxarto die, was the- 
Queſtion, And the opinion of the Court was , that the Writ was well 
brought; and it ſhall be as if the Judgement were given the firſt day; butit 
the Writ of Error had bin brought before the firſt day, thenthe ſame had. 
not bin good, becauſe there was then no record of the judgment, yet 2s. 
of that. For that in 3 H.9. A writ of Error was brought before the Judg-- 
ment was entred,and'it was holden by the whole Court to be good,and Y. 

3:3o" 


—_ 
Prop. 
33 1.6.46. That the parcie hath four dayes aftet the retarn of the poten, 
burof Curcelie, for the appearance ought to be at the firſt day if the plain- 
tiff be there as it is ina Writ of Right, if che D2mandant do not appear the 
firſt day, it ſhall turn une a defaulc. 

If Jud neat be givea in an Aſliſe before Juſtices in the County de XY. 
if Ercor be therein the party may have his Wric of Error returneable 
in the Court of Commgn pleas, or tn the Court of King Bench at the Ele- 
&ion of the parcy, vi. old N. B. 55 .acc. 

In 8 Etiz. Dyer 250. A Writ of Error 'was brought in the Common 
Pleas upon a Judgement given before Juſtices of Aſliſe in the County of 
Monmouth , and the Dztendant in the 'Writ of Brror did demurre to the 
Juriſdiction viz. that they had not power to hold plea of Error upona 
Judgement given before Juſtices by the Kings Letters Pattents , and there 
upon long debate it was the opinion of all the Juſtices , that the Writ of 
Error did nor lye. 


'A Duare impedit was pong againſt the Biſhop of Saliſbury and the 
Incumbent, Verdict paſſed betoreJuſtices of Aſliſe Br the plaintiff, where- 


upon Judgement was given for them, and a Writ awarded tothe Metro- 
politan,and a Writ of Fieri facias to the Sheriff for the Damages, the De- 
tendant notwithſtanding brought a Writ of Error to remove the Record 
in the Kings Beach and had alſo a Swper/edeas to the Sheriff, and after- 
wards alligned Errors.'6 E. 6 Dyer 67. b.ate. See like Error brought in 


» H.6,48.Hel- the Kings Bench upon a Recoverie in an Aſliſe, and the Judgement affic- 
Icbrands caſe.med, 23 Eliz. Dyer 375. 

A writ of Errv In2 R.3.1. The caſe was , that 3. men did recover in an Aſſiſe againſt 
was brought i® B and others. PB .and the others brought a Writ of Error in the Kings 
CO 4 Beach, pendant which Writ, one of them dyed;and the Couct having no 
verſe « Judg- AMRice of his death, did reverſe the Judgement , afterwards thoſe who re- 
ment given intovered inan Afliſe , and againſt whom the Judgement was reverſed, 


the ſame Court: brought a Writ of Error in the ſame Court, and alligned for Error that 
pi wy _ one of rhePl4iatiffs in the firſt Writ of Error was dead , and one of the 
g4 > 


».-. Queſtions in thatcaſe was, Whether a Writ of Error did lye in the ſame 
that mwhereas - 4 . . 

the parties was COure betore the ſame Juſtices, upon a Judgement given in a Writ of Er- 
at iſſue, that wp-ror , by themſelves in the ſame Court, and although it was ftrong- 
#n the diſtringes ly objected , that the Judges of the ſame Court may reverſe a Iudge- 
Es ca ment which is given there by themſelves, as in Caſe bh may Reverſe 
"brees mo -@ ludgement, where a Proceſs of Outlawrie erroni? emanavit , and may 
ſuch was a- Make voida Fine which 1s levied of Lands which is Auncient Demeſne, in 
werded upon their Court, and the Lord reftored to his Writ of diſceat, yet the better 
the Rell,and opinion of the Book here, and aftey the opinion of all the Juſtices , 44.2 
- Bw -_ (R2 .30.was,that a Writ of Error,upon a Writ ofError to reverſe a Iudg- 
the [ame was MENT given by the ſame Juſtices in the ſame Court would not lye, Vide Lr 
the :& bs brum. 

Officer, and not 

XN Jadg:s, it war adjudged that they might reve/[e te ſamegand amend tht Roll, and it was ſo adjud;” 


ed,Se2 the many caſes pur , where the Fudges may reverſe a Julgement for Error 12 the Proceſs, and jt 
gther Cauſes intherr own Court. x 
IF &o 


x5 EF. 4. 21.6. 1f a Record be removed eut of the Cevrt of Exchequer 
into the Exchequer Chamber,by Error, when Iudgement is given, all 
be remanded, and Execution ſhall be awarded in the Exchequer : butthat ?* £3: 84p.12 
ſeemes to be by the Statute of 31 E.3z. which gives the Writ of Error of 


Error in the Exchequer, 


— 
— — —— 
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I. When a man may oſſigne Errirs in Fait, and nhennot, 
and What Matters ins Fait may be aſſigned for Error. 


- 


N a Writ of Error brought by the Uncle and the Nephew upon a Judg- 
ment given againſt the father and the uncle in a Writ of Meſne brou Fe 
againſt them of Lands in Gawve/kinde. This Queſtion did ariſe, nid r 

they might aſſig.ne for Error,that the Father dyed, pendant the firſt Writ, 

becauſe the ſame is matterin Fait which the Uncle might have pleaded 

and have abated the Writ,and it was holden that foraſmuch as tfe mat- Note 18 Eg, 
ter proved the Writ abated, that the ſame ſhould be admitted. Burt ſee !? by Choke 


there by Burton, That if the matter had proved the Writ to be only conryang += —# 


abeatable, by taking of a husband pendant the Writ or the like there it Jax dicth az 


had bin otherwiſe Yide 19. A.$. Note out of that caſe. 2.things. 1. That «ny time pen- 


a Iudgement held againſt a dead perſon is not void,and 2. That by death == , _ "it, 
inlhs 


the Writ is abated. & winks gn 
In an Aion of Debt brought , An Exigent was awarded where no z. |,,,, —_ 
P Iuries capias iſſued forth againſt the party , and the party appeared and x11; of Err17, 
——_— and Indgement was given againſt him. And afterwards he would but whe: the 
ave alledged the ſame for Error , and he was not ſuffered ſoto do, be. 7 # 454d 
cauſe he might have pleaded the ſame at the firſt, But it was holden, that Nach 0, 
if the Original bad bin naught, there after pleading he mighr have alledged ” _ 
the ſame De Error, but if the matter which the party alledgeth, bemgatrer 
in Fait which he might have pleaded there, he ſhall notalligne the lame 
for Error, 36 E.z. See Error 82. 
In 38.H.6.10.and 39 H.6.17. Inan Aſliſe,at the firſt day. 2.of the Iu- 
rours were ſworn,and afterwardsthe Aſliſe remained for want of [urours,, 
and at the ſecond day, the partyes appeared, and the Iurours, and the lury 
was full and found for theplaintiff, The Defendant thereupon brought a' 
Writ of Errer upon the Tudgement,and ailigned for Error,that no entrie- 
was made upon Record for the 2. firſt Jurours that they were {worn, nor” 
thatany Habeas Corpora was returned the ſecond day , nor any continu- 
ance upon Record , but a remembrance made upon the Back of the Panel. 
that the 2 Turours appeared and were ſworn. And although it was upon 
examination of the Prothono. faid by them, thar it was not the courie to- 


enter any thing in an Aſfiſe,ill a full Jury appeared and were tull,and _ 
Recurdi 


$60 Error. 

Fecord made appear, yet the opinion of the Juſtices was, that it was an ill 

'Courſe, and the not doing of the ſame was Error, for it was ſaid that per- 
haps the Plaintiff had releaſed after the d«rrein continuance , and it no 
mention were of the Continuance , he could nothave advantage thereof, 
and the courſe of the Prothonotaries ought not to prejudice the parties 
and if one or both the Jurors which were firſt ſworn , ſhould at the ſe- 
cond day be challenged, the party could not then ſay, that they were 
before ſworn upona Record, and if one Juror were withdrawn at the 
firſt day, if the ſame were not upon Record, at the ſecond day he might 
be ſworn again, but it was agreed that ina Precipe quod reddat, and other 

'thelike Writs, when a Plea is pleaded, then it ſhall be entred: upon Re- 

cord, and there Proceſle ſhall not be awarded to ſummon the Jury before 
the parties be at iſſue, and when iſſue is joyned , it ought to be entred 
upon Record, and then Proceſle awarded. 

't Note, it was holden by the whole Court, 15 Af.8. In a Writ of Er- 
ror, that the Judges ex officio ought to reverſe the Iudgment there given, 
although the party had pleaded and admitred,the Writ good the principal 
Caſe there was, that an Afliſe was brought againſt one Guardian of the 
Church of B, and pendant the Writ the Guardian did reſign, and the 
Writ was brought againſt him, not naming of him Guardian, and there- 
_ the Succeſſour brought a Writ of Error, and alledged the nuatter 
aforeſaid for Error, and it was adjudged that the Writ of Error was well 

brought. 

of Indie be given in the Court of Common Pleas, or in the Kings 
Bench, and the Record be removed in another Courr, there the Plaintiff 
may align any Error in matters in fait, bur if he do alsign Errors in Law, 
_ afterwards hath a Scire facias againlt the party ad audiendum Errores, 
there he cannot aſsign for Error and matter in fait, as in the Caſe in 2 R.3. 
1. after a Scire facias brought, the Plaintiff cannot aſfsign for Error, that 
one of the Plaintiffs in the cauſe where Iudgement was given was dead. ei- 
ther at the time or before Indgment was given, F. XN, B. 20.6. 24 
E.3.24 Fitz. Error 10. 

In 22 E.4.46. A Writ of Error was brought in the Kings Bench to re- 
verſe a Iudgment given in the Common Pleas ina V Vrit of Dower, and 
aſsigned for Error, that the Tenants in the Writ of Dower did appear 
by Attorney, whereas no warrant of Attorney was entered and prayeda 
Writ to certifie whether any warrant of Attorney was entered, or not, 
and there the opinion of the Court was, that he came too late to aſsign 
any ſuch Errorin fait, becauſe that ifa Writ of Error be once ſued, and 
the Record be removed, if the party will afign any Error, which is mat- 
ter in fait, he ought to aſsign the ſame before any Scire facias ifſueth torth 
againſt the defendant,and in the principall Caſe it was ſaid, that the party 
bad brought a Scire facias, and the entrie of the Warrant of Attoracy 
1s matter 1n fait, and ought to be certified by others then by the Iultices, 
who certified the Record,and by bringing of the Scire facias Igainſt the 

| | parry, 


Ty 
(2% 
party, be had affirmed” the whole Record, and the; partie cannot al- 
Ja. 4-0. p—ade warrant of Attorney to be diminuced,for Diminution 
is where the party faith, that the original}, the Grand Cape,or the Exigent, 
is in the inferiour Court, and if there be no warrant of Attorney, then the 
ſame cannot be diminution of the Record, for if it ſhould be diminution, 
then it ought to be of a thing which is ine, which is contrary to whar 
the party himſelf affirmerh, 

Ins H.7. 4. A writ of Error was bronghtupon a Rediſſeiſin”, 8nd the 
Error aſſigned _ whereas the Sheriffe had returned that at the 
place where t ements were, that he with the Guardians of the 
peace, and the Coroners toM the Enqueſt, the Defendant did alledge 
for Error, that the Sheriff did not cometo the Tenements as he bad m__ 
his returne : It was objected that the ſame was error, for that the She- 
riffe had two powers in him, one as Judge, and another as officer to the 
Court, and the coming to the Tenements, he was to do it as Officer, 
and not as Judge, and therefore his Return was erroneous, be not bein 
there, but the opinionof the whole Court was, that what the Sheriff di 
in that -Czſe he didas Judge, and not as Officer to the Court, and in no 
Caſe a man ſhall be received to alledge any thing contrary to that which a 
man doth as Judge, and therefore it cannot be Error, for it cannot be af- 
ſigned for Error, that the Juſtices of the Common Pleas did not give 
the Iudgment, but that the Clerks entred the Judgment of their own ac- 
cord; or that no- Juror was ſworn , or the Jurors gave their Verdi&t 
for the Defendant, and chat the Judges gave Judgment for the Plaintiff, 
becauſe the ſame is contrary to that which they do as Iudges, and there- 
fore becauſe in the Principall Caſe : the Sheriff had certified, that at the 
place he'rook the Verdict as Indge; therefore to fay that he was not there, 
is not good;for aman ſhall never be received to traverſe directlythe Re- 
rurn-of the Sheriff, .as to ſay, he was not ſummoned, or attached, bur 
he ought to ſay, that he was-not attached by 15 dayes, or. not ſummo- 
ned according © Law, and therefore the Error was dilallowed, v4de F, 
N.B.31.Br.Averment againſt the Return of the Sheriff, 16, vide 3 E.4. 
22, and P.5 E 4. 2. Acc. 

A man outlawed of Felony brought a Writ of Error, and aſligned 
for Error, that the Exigent ifſued forth, 22 E.4. in which year the faid 
King dyed, and that he was not demanded bur twice in the time of King 
E.4. and Farics exatns in the time of R.3, and yet he was outlawed, 
and upon debate had before the Iuſtices, the ſame was holden for Error, 
becaule by the demiſe of the King the Writ was abated in Law. So note 
there, that the Ouclawry was not holden void, . but onely that the Exi- 
gent Errenice emanavit, and therefore rotwithitanding that the Out- 
lawry was reverſed for the cauſe aforeſaid, yer the Defendant was put to 
anſwer to.the-Felony, and-ſo it is not like wherea man is outlawed at 
the ſuit of a common perſon, in other Actions, as in an Action of Debt 
or Treſpaſſe, for in foch Caſe if the King d;cth , and another is King 
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if che party upon the Exigent fueth forth a Writ of Error and reverſeth 
the Ouclawry, he ſhall not be puc te-anſwer, 7 H.7.5. Br.Coron,143.2ad 


Outlawry 44. «re. 


—_  —— _— —_ —_— —————_———_— 
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Where mean ſoall plead in Nullo eſt ermtum, & e contra, and 
where the Plea ſhall eſtoppe the party to & any Diminu- 
ton im the Record, 


Ore that when an Error in fa& or any thing which is no pert or par- 

cell of the Recordis pleaded, there and in ſuch Caſe to plead, that 
in Naule eſt erratnw isn0 Plea, and the reaſon is, becauſe thoſe matters are 
eriable by the Country by Tury, but where Errors are affigned which are 
within the Record, and there is a Demurrer upon the ſufficiency of the 
-matrer aſſigned, and a Confeſfion of the Record to be ſuch as is produ- 
ced, there the party ſhall not after be admitted to alledge Diminution of 
the Record, becauſe the ſame is quite contrary to what the party before 
hath admirted, vide 9 E.4.32.6. 

Note, it was holdemin the Kings Berich by all the Tuſtices, that if the 
Defendant plead in Nwllo eft erratwm that he ſhall not afterwards 
alledge diminution , becauſe they are agreed that that is the Record, 
and the demurrer upon it is whether the matter alledged be Error or not, 
7 E.4.25. Alſo it was holden by the Courr, that a man cannot alledge 
Diminution of any thing which appeareth in the Record to be true. 

In 28. H.6.10. Ina Writ of Error upon a Judgement in Affiſe, the 
Plaintiff aſſigned his Errors and prayed a Scire facies, the Defendant ap- 
peared and pleaded in XN #/l> erratwm eff, and thereupon day was given 
Qntill another Term, at which day he appeared and aſligned for Error, 
that it appeared in the Record that they were at iſſue upon ſeverall mat- 
eers pleaded out of the point of Aſliſe, whereof the 6ne was not enqui- 
red of, nor any thing found thereof in their verdi&, and yer the Jurours 
had aſſeſſed damages for the whole: The Councell of the Defendant at 
edged Diminution of the Record, and prayed the Record might be cer- 
tified ; it was there-holden, that the party could not alledpge Diminution 
of the Records, becauſe he had admitted the Record before, and after 
the Scire facies returned had pleaded, although it was objected that the 
parties might as well alledge Diminution in another Term, as the party 
might aſſign new Errors 1n another Term, butthe opinion ofthe book is, 
that for as much as the Indgement and damages was giver for the whoke 
ind, whereas nothing was ſpoken of one Acre part of the. Land, in the 
Verdict, that the ſame was Errour, and the Indgment was thereupon re- 
verſed, and there it was ſaid by Danby, That if a Precipe qgwed reddat be 
bronghr, 1t the:Tenant plead two Pleas, and one of rhem is ne} the 
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Error, 


Demandant, and nothing is ſpoken of the other plea, if jadgernent be pi- 


ven forthe whole, it is Error, and fo in Aiziſe, if the Afsiſe be taken tor 
part, it is erroneous for the whole, and the judgement was reverſed, and 
ſo the alledging ot Dimigution was nor allowed of, note Mr. Fitzherbevt, 
in abridging of this Caſe, for which of the points the judgement was 

A Writ of Error was brought in the Kings Bench of « judgement gi- 
ven in Briftew, and it vvas afvigned for Error, That eres it _ 
commanded the officer of the Court to attach fuch an oneto appear at 
the next Court, viz.die Martis is Fefto Santi Edmunds &c. reas 
the ſaid Feaſt vyas die Aſerexris, ſo as no day vvas given to the parry, the 
Defendant did alledge diminution of the Record, vsz. that it yvas com- 
manded the Officcer that the party appear at the next Court, viz. die 
Hartis 16 die Jwlis anno quinto, nunc in Feſto Santti Edmund; ec. (6 15 
theſe yyords Sanits Edwwnd; vvere void, and prayed a Certificate of the 
Record and diminution, In that Caſe it vvas holden by Bilivg and New- 
zon, that a man cannet alledge diminution of a thing vvhich is contrary 
to the thing certified, but othervviſe it is of a matrer vvhich ſtands veith 
that vvhich is certified, and that vyhich is alledged for diminution in the 
principall Caſe is not contrary to the Record vvhich is ſent, but proves 
that parcell of the Record is left out, and there it is not fufficient, and at- 
terwards the Plaintiff faid, that the ſixteenth day of [wlii, axxo quints 
Regis, was die Mercaris &c. 

Where a Writ of Error is ſued in Londen, of an Error vyhich vvas in 
the Conrt before the Mayor, it ſhall be tried at Saint 34artivs, and then 
the Mayor and Aldermen ſhall have 40 dayes to adviſe upon the Record, 
and then the Recorder ſhall certifie it ore ten«s : Bur Fnere vyhetherthe 
party may alledge Diminution of a Record out of Londes, vvhich is certi- 
fied by the Recorder ore texws ; for that vvas a, in the Exchequer 
$e 34. H. 6. 42. and divers opinions vvere there holden concerning the 
ame. 
Note, that it is holden, 11 H 4.65. by the vray, that a man ſhall not 
alledge Diminution of a Bill vykich is ſealed by the Tuſtices, becauſe the 
ſame is not parcell of the Record, untill the Tuſtices have certified it, and 
ſo ſee 22 £.4.45- That after a Scire fatias ad andiendum Erryores, a man 
ſhall not alledge an Error in ſuit, or Diminution of the Record. 

An Action uponthe Caſe was brought upon an Aﬀumpfi Error affi gr 
ed was becauſe that no place was limited where the _—_ ſhould be 
made, the Originall was, that the promiſe was in conſideration, that the 
Plaintiff did lend to the Defendant ſomuch, he at Zoxdon did promiſe to 
pay the fame to 'him again, and in the Caſe there were ewo Originalls, 
which bore date the ſame day, and in that Caſe Judgement was given tor 
the Plaintiff, and the Defendant brought a Writ of Error and alled 
Diminurion of the Originall, and then the other Originall was certified, 
the Defendant in the Writ of Error faid, that the Originall my 
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Errov. | 
which the Rerovery was grounded, was an Originall which had a place 
certain, and upon long debate of the Caſe, it was- at laſt reſolved by the 
Judges, that the ſame was the true Originall which-did affirm the Judge- 
ment, and which did agree-with the Proceedings, vide 18 facobs, Kee. 
Trin.1623 Bower & Tones Caſe adjudged.. 

In Hayns and Croxches caſe,Tr.21 }ac. which was entred 17, 19:7 ac. Rox, 
322. the Caſe was, Haines brought a Writ of Error againſt Croxch; to 
reverſe a Record upon @ judgement, which was given in the Common 
pleas; the Originall which was certified bore date, Tri». 18 fas, and an 
Ejefione firme was brought, Trin.18 Facobi, for an Ejetment which 
was made in September following, and-the fame matter was aſligned for 
error, and-the party had a Certiorare to remove the -Record, upon 
which Diminution was alledged, for that the originall upon which judg- 
ment was given, boredate in. Seprember, which was after the eje&tment. 
It was faid by the Iuſtices,that the Originall is no parcell of record, but 
if error be aſligned.it muſt be afligned in the Diminution, foras the book 
in6 H.7.16. to-alledge any thing againſt a record is void, and in that 
Caſe the ejetment being after the firſt. originall it was holden that the 
ſame was well enough, and if two. originalls be brought the Cour: ſhall 
intend the judgement to be given upon the original} which is warranted 
by the —— and they ſhall. judge thereupon, , and the Judges ſhall 
not ſuppoſe an error. | 

Hill.13 /acobs in the Kings Beneh, the Caſe was this, Tn @ Replevin 
brought,the Defendant did avow the taking of the Cacrell damage feaſanc, 
and upon iſſue joyned it was found for the plaintiff, in'a three weeks Court 
holden at #ina/or, the Dzfendant. thereupon brought a Writ oferror; 
and alligned for error, that the Entry of. the plainc in the Court was the 
ſeventh day of. May, and. that the -plaintift afterwards did declare there 
of taking of the Cattel the 25 of .Afay, and whether the ſame was Er: 
ror or no was the Queſtion: It was objected that it was no Error, and the 
Book of 21 E.4 66.was alledged to prove the ſame.But in this principall 

aſe theſe. 3. points were reſolyed bythe Inſtices.1: Becauſe- thac no plaint 
can be entred, but at a Courc and the Entry of the plaint in this Caſe was 
Meſne betwixt the Court days,and ſo the Declaration was not warranted; 
there being no Cuſtomealledged to maintain ſuch an Entry, that the ſame 
was Error. 2. It was reſolved in this Caſe, that after in. Na{ls erratam is 
pleaded, that the Defendant cannot alledge diminution, becauſe there is 
a perfect iſſue. before, and 3. It was reſolved that a man-cannot alledge 
Dyminution of any thing which appeareth in; the record to betrue; and 
becauſe che Defendant in the principall Caſe didalledge diminution of the 
Record, and by the Record ic was certified that the plaintwas entred the 
25 of May, the ſame was not good atter iſſue oh and for theſe cau- 
ſes the judgement was reverſed. 

A.man brought a:. Writ of Error to reverſe a Iudgement given inthe 
County Palatine. of Cheſter, and the VVrit.of:Error bore date before 
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_ 
the Plaint was there entred,, #nd whether the Record were thereby well. 
not, was the Queſtion,and ir was reſolved by the wholeCourt. 
Aich. 1; Caroli, in Dale-and Worthies caſe inthe Kings Bench, that the 
Record was not well removed by that writ of Error, becauſe if there be 
not any plaint entred at the Tefte of the Writ, how can the Proceſſes ac- 
cording to the words of the Writ be removed, when there15no Proceſ- 
ſes entred; and thar failing all fails,but in that Caſe it was agreed, that a 
Writ of. error bearing date before the Judgement may be good, as the 
book in 1 E. 5.4. is, becauſe that there the foundation 'ftands goed, and 
the uſuall courſe of practice.doth warrant the fame, 
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Where the Judges ſhall proceed notwithſtanding a Writ of Error 
be. brought upon the Judgement, where not, | 


Þ Debt brought, the plaintiff declared that he had recovered: an annuity- 
upon a Grant of the Predeceſſor, with a nowine pane within the Grant, . 
it the annuity was.not payed, and that he —_— his ARtion for the 10- 
mize pene, andthe Detendant did alledge that he bad-brought a Writotf 
Erroruponh the ſame Judgement, and notwithſtanding the Judges did pro-- 
ceed, becauſe it appeared by the Deed that he ought to have the womne 
p2ne for the non payment of the annuity, vide 4 H.6:3 1 acc. | 

Debt was brought againſt executors,one of them appeared at the diſtreſs, 
and denicd the Deed which was found againſt bim, the Plaintiff prayed 
Execution, and a Writ of -Error was brought, anduppn that an' dlies vel 
cau/am nebis fignifices, andyetthe Juſtices;eſpecially Sroxe did award that 
Execution ſhould. be iſſued forth,17 E.3,45. *itz. £xecution 76. 

Ina Scire facias to execute a Fine ,- the Tenants caſtinto-the Court a 
Writ of Error, And. it was debated whether it ſhould be allowed or nor, 
becauſe that Bxecution is awarded. by the granting./of the Scire facies, and 
yet atthelaſt, the Writ of . Error was allowed, for that thereby the bands - 
of the Court were cloſed, and.if they did-proceed afterwards, it was to 
n0 purpoſe, Vide 20 H.6.4- Fitzh: Execxtion 5. and-Barre 27.4cc, 

_ Erroneous Judgment was given in a Writ of annuity, and a Scire fa*- 
c145 was brought to execute it, the Deſerdant would have pleaded Error * 
which was in the firſt Judgement, and the, opinion of the Court was, , 
that he couſd not. be admitted ſo to do, but that he was put to- his Writ 
of Error upon the Originall Judgement ; for the Judgement beingin 
force the Court ought to award execution, .11 H: 4.4.& 47. 

In-Detinue of a Statute, the. Plaintiff recovered the Statute; the De- 
fendant brought L writ of Error, and depending that, the firſt plaintiff 
ſued forth Execution u pon.the Statute, and the body of the deſerdant 

was 


Error. 
was taken in Efrention, the opinion of the Court was, that he conld noe 
ptRRe. wen og execution, although the execution was facd forth 
pendant the Writ of Error, for it was his that he ſued notforth « 


Swperſedeas tothe Execution, but the opinion of the Court was, that af- 
cet the Wric of Error is ſued forch and allowed, Execution cannot be a- 


warded upon the firſt ent, becauſe by the Wrir of Error the Re 
cord alſd is then the Court can do nothi H.6.42. 
In Treſpaſſe the plaintiff recovered, the Defendant forth a Writ 


of Error returnable, Aenſe Mich.and afterwards ſacd forth another W: ic 
of Error returnable, 2 5 Martins the fame Term, and becauſe the ſame 
did ſound to be in delay of the party, therefore the Judges awarded Exe- 
cution, but it was there ſaid, that the ſureſt courſe is to ſue forth a S«- 
perſedeas to ſtay the Execution out of the Kings Bench, and Frook in a- 
bridging of the Caſe made a wonder that the hands of the Judges were 
not cloſed by the accceptance of the Wrir of Error, 19 H.6,7.6. 

In Detinue the Plaintiff had a Yerdi& for him for the thing demanded, 
and 40 amages if the thing might be obtained, if not, then 20 1.dam- 
ages for the whole, and a Dsftringas iſſued forth for to deliver the thing 
demanded returnable, O#b. Hilaris, and at the day the Sheriff returne 
iſſues, and the Defendant appeared not, nor did deliver the thing, and 
after the fourth day from Ofabis camea Writ of error, and the Plain- 
tiff prayed judgment and execution of the 201. and to have the ſame en- 
tred upon the fourth day, which was before the YVrit of error was 
brought, but he could nor obtain it, for that by the coming of the writ 
of error, the hands of the Court wete cloſed, 22 4.6.4 1.6.acc. 

&n information was in the Exchequer agzint the Merchants of the 
Stilljard and j ent was given againſt them , and they brought a 
writ of Error and a Swperſedea; to ſtay the execution, and the Kings At- 
torney prayed execution but could not obrain it, for the bringing of the 
Writ of error was a Swperſedear in itſelf, 1 H.7.15. and 16.4cc. 

A man brought a Writ of error with a Scire facias ad audicudum err 
yes, and the Defendant appeared, and afterwards the Plainziff made de 
fault, and the Defendant ſued a Scire fries to have execution of the 
judgment _=_ the plaintiff, and the defendant in that Scire facias who 
was plaintift in the writ of error, made defanlt again, whereupon execu- 

tion was awarded, anda Copias ad /ati:facienduns ifſued, and thereupon 
the defendant brought a new writ of errror, andprayed a- Superſedeas tO 
the Sheriff, that whereas he was arreſted by the (apias ad ſatisfaciendun, 
thar he might deliver him out of execution, and the opinion of the 
Coutt was, that rhe Swper/edeas was,not to beallowed where the party 5 
once in execution, and eſpecially in that Caſe , becauſe the party had 
made ſeverall defaults both in the Scire faciar broughe by himſelf, and 
alſo in the Seire facies which was brought againſt him ,, for if the Super- 
ſedeas ro the execution ſhould be allowed, then the party might in ano- 
cher Ation broughe againk him plead, that the plaintiff had once execuy/- 

| ow; on 


6n382irft bim, and it was alſo ſaid, that execution lawſvily once hed 
ſhall rot be avoided, becauſe it is the cffeft of the whole matter, and. 


AQion, but it was apreed; that if execution had not beenexecuted, and 
the party had not teen taken, that then the bringing of the pew writ of 
error,and of the x Ihe; for the ſtaying of execution upori the Judge- 
ment had been well ought, 2 H.7.1 2.4, & 6. 

A woman brovght a writ of Dower and recovered, and upon a ſugpeſti- 
on made, that the husband died ſeiſed, a writ of Enquire of Damaper iſ- 
ſued forth, and before the Return thereof a wric of errorwas brought, 
In this caſe there were two points debated Paſch.” 17 Car.in the Kings: 
Bench in Steward: Caſe, the firſt was whether a writ of error would lic 
before the writ of Enqwire of Deamager was returned or not, and it was 
reſolved that the writ of error was well drought and would lie, becauſe 
the Dower in judgment is qd recwperer, which judgement dorh deter- 
mine the Original, and damages fare onely by the Statute of Afortos, . 
which doth not alter che judgment,” and although ir was objeRed thar 
then the damages ſhould be loft. It was holden.that the damages were not 
loft, for that after the record removed into the Kings Bench, the Tudpes. 
there might award a writ of Exquere of damages. 2. It was reſolved in: 
that Cate, that the writ of error it ſelf was a Swperſegeas to the writ. of- 
Enquire of damages. 

A writ of errox was broughtto revetſe a judgment given in 1yalend,. 
if a tranſcript be made of the record , although the record it ſelf be not. 
brought over for fear of loſing of the ſame by water, yet it was reſolved: 
by the Court of Kings Bench, P.15. Car, that the very being of rhe- 
vvrit of Error was a Seperſedeas to the execution of the. ſai judge-- 


ment. 
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Where the whole Record ſball be removed and where mot, where- 
the Originall, where not ; and where another Record ſhall be- 
removed with it. 


on a Writ: of error ſued, the record it ſelfſhall be removed, and: 
not the tranſcript of the record, for upon a tranſcript of a record: 
a man ſhall not aſſign error, it it be nor _ a Writ of Error; ſued up-- 
ona tranſcript of a Fine, for the error may be aſligned upon the-Tranſcrips- 
of the Note of the Fine,  F.N.B. 20. 

He in the remainder brought a Scire facias to execute a Fine, and upon: 
the default of Tenant for life,” one prayed to be received, and was, and. 
died, his heir prayed to be received being within age, with the advar-- 
tage of hisage; and. in error brought upon the proceedingsin this fuit- 
exception was taken, becauſe that. the record of the Fine yvas not remo-- 
ved, and the exception difallovved; for notvvithſtanding the Scireſaci»- 
« brought. and the remover by error, he in rhe A ROO" 
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Scire facie inthe Commog pleas, 'or ſue Execution, here at his eleQian if 
.it be not fouad tor him. Alfy,it mak d by,Green, 'Thatif a man bring.a 
| Formedon in the R2mainder, the, A ſhall beencred upon Record, an4 
inErcor broughc thall be remaved as parcell of the*Record. And note, 
"That it is there &ayd,, that the, Ociginall ſhall.not be removed upon erroc 
brought upon the body of he Record, contrary (as appeareth g H.6. ) 

iferror be aſlizned in the C gina » a9-mote ſball a Wcic judiciall,. or 

the Record of the Efſfoin, for tha cheſe remain with the Clarks, 20 E. 3. 

Evror 2. 24 E.3.24.Br. Error 85 acc. But in an Aſliſe the whole Record 
Thall be removed.  - . Ren Fo Do 

1nanAſliſe of Darrein preſentment, the-praties did demur, and it was 
found. for the Plainciff, and bv had a writ to enquire of the damages, and 
moan betwixt, that and che Ns privs, a Writ of Error was brought, 
and the matter was returned, that the Juſtices had not the whole Record, 
and yet ſo much of the Record as was before them was removed, and ic 
was holden that they might redreſſe the errors in the principall Record, 

As in colinage,., or Luare impedit, if one recover by default, yet the dama- 

ges ſhall be enquired of; but if a Writ of Error be brought, nothiag ſhal 

be removed buc only the principall part oftheRecord, vi. 17 E.z .5. 6 

19. Fitzh, Error 71. 

* Upon Errorin ancient demeſne, the Originall and the whole Record, 

ſhall be removed, by K#ivir, in 34 «AT. 7. And by the fame reaſon, if ic 

be removed aut'of the common pleas into the Kings Bench. So it is of er- 
ror before Juſtices, of Aſliſe,, bur Ireland ſhall not ſend the originall, but 
only the tranſcript of the Record, vi.5.E. 2. Fitzh, Error $g. acc. 

_ If Errorbe ſued in Parliament out of the Kings Bench, the Record ſhall 
ſtiff remain with the Juſtices , and tlie ſame may be brought in Parliamer: 
by the hands of one of the Judges of the Kings Bench, or a tranſcripr of it, 
vis, H.5. Errar 88. : 

A Writ of Error was brought in the Kings Bench upon a recovery 
hadin an Aſliſe , and the Judgment there afficmed. Afterwards tle party 
brought a Writ of error in Parliament,, upon the Judgmeat had in che 
Kings Bench : and the cheif Juſtice brought the Record 1n Parliament, and 
alſo a Tranſcript of it, and after the ſame was examined chere , the fame 

was {ent back into the Kings Bench, and'thetranſcript'enty remained with 
them in Parliament, upon which a Sire facias was awarded, vi. 23. Eliz, 

Dy eo, 375: yy 
Ina Writof Entry of landand rent, as to the Land, the parties were at 
iſſne, and it was found for the Demandant, and for the Rear « the Plea did 

depend, and a Scirtfaciar was awarded for theland, and the Sheriff rc- 

turned Scire feci, - Andit was hold&n, that as to the land; the-party might 
haveexecntion,notwithſtanding that the other therent did depend, for that 
the one was not conſiſtent upon the orher, and in ſuch caſe,rhe party may 

havea writ of Error thereupon, and ſhall have the Record of the Court , 

and of the plea rempved, as in debt upon an obligation and contra, by 


| ſcverall 


ſeveral! Connts, and ſo it is in the like caſes, where there are ſeverall 
Precipes in one W rit or ſeverall Counts, by Priſer, but where there is 
but one Writ or one Count, there it is otherwiſe, for they cannot have 
the Record in the Kings Bench, and wee here alfo, and therefore Þrif# 
ayd, Thar if the party would bring a ſpeciall Writ of Error, they would 
be a 


36 H.6, Firth. Fiers facias, 3. But in a 2Luare impeaze brought againſt 
diverſe perſons, who plead ſeverall iſſues, and one is found for the plain- 
riff , the Defendavt ſtall not have a Wrir-of Error thereupon, untill che 
other iſſues be cryed, 34 H 6.41. in the Lotd Cromwell: cale. | 

A Fine was levred the laſt Term, and the parry did fuggeſt,- that hee 
then was, and yet is within age, and prayed a Writ to the Juſtices of the 
Common pleas, to ſend the tranſcript of the note into the Chancery; and 
afterwards it came into the Kings Bench, and the party affipned Errors, 
and prayed a Stirt facias ad awdirndumerrorer , and it was doubted whe- 
ther they might award a' Scive facias uponthe- tranſcript, to reverſe ir: 
But a Scare pos to execute a Fine upon the Tranſcript they may award. 
Andyet atlaſt, becauſe the Fine it ſelf ſhall not be removed, becauſe that a 
Quid uric clamat ought to be awarded before it ſhall be ingroſled,and if it 
ſhould be removed,then it ſhould never be ingroſled, therfore the Writ was 
awatded good ahd by Parne,when the plea is come to ghat point, that the 
note ſhall be reverſed, then we may ſend for the Note. 2uod nora, 16-E. 3. 
Fitzh, 10. Record 35- And if it be affirmed , then nothing ſhall be done 
here, - butthe Proceſs ſhall continue in the Common pleas , vi. 21 E. 3. 
24, Fitzh. Error 76. acc, ; 

Inan Afﬀiſe, It was found that the Defendant did difſeiſe the Plaintiff 
with force}, for which he recovered damages, to have execution of the da- 
mages, the whole Record was recovered into the Common pleas ,” and 
when the Record was there within the year, a Capias pro fixe was awar- 
ded for the King, and the party was taken and pur into the Fleet, a nd the 
Plaintiff prayed that he might remain in execution for the Plaintiffs dama- 
pes, and it was adjudged that he could not be'in Execution for the : 

vt the plaintiff was put'to his Scire facias, and there it was ſayd Dy Fre- 
wick , that if a Recordof the Common pleas be removed into rhe Kings 
Bench by Error, and afterwards ji ent is affirmed within the year, 
yetthe party who recovered ſhall not have Execution by Fiers facies, nor 
Capiar, nor Elegie , but muſt {| a 'Scire facias , becauſeit is in 4 
nother Court then where the Jud given, 15H 7.5. 
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viſed upon rhe view of it, andif there was cauſe then allow of it, 
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Error. 


IW hen the Juſtices ſpall proceed to thy Examination of the Errors; 


| hein the Reverſion bringeth a Writ of Error the Juſtices ſhall pro- 
ceed to the Examination of the Errors during the life of the Tenant 
for life, 20 E, 3. Fitzh. Error 2. 

A Writ of Error was brought againſ the Heir, being Tenant for life of 
the moyety of the Land, a Scire facias againſt a ſtranger of the other 
Moyety, and the heir being in ward of the King, and within age, prayed his 
age and had it, and yet the Juftices did go tothe Examination of the Er- 
rorsa5to the ſtranger, and lo it ſeems tobe , if Error.be aſligned in the 
Writ, 9 H. 6.46. and 19 H.6.25. in the Lord Dadleyes caſe. 

Ina Writof Errour when the Record cometh inte the Court, the 
Plaintiff hath all that Terme ro aflign his Errours, yer if he doth not ſue 
forth a Scire facias ad andiendum Errores againſt the Defendant with a 
return thereof the next Tearm, the whole matter is diſcontinued, vs. F. 
N.3.20. pg. acc. # 

Error was brought againſt one , who by the Wrir was ſappoſed to be 
dead, for which cauſe a Scire facias ifſued againſt the Heir and Ter-te- 
rants,” and the Sheriff returned, that the heir bad nothing by which hee 
might be warned; and the Ter-tenants did appear, and > Brea they 
ſhould proceed to the Examination of the Errors, untill the heir came in 
and appeared, becauſe iPight be, that he had a Releaſe to plead, was 
the doubt, andat laſt, foraſmuch as they did ſhew, that their poſſeſſion 
was by a feoffment, and not by wrong, it was awarded that a Scire faci- 
as ſhould iſſue forth againſt the heir at the ſuit of the feoff fore they 
proceeded to the examination of the Errors , but contrariwiſe it had been 
if they had entred by abatement , for then they ſhould not rake advantage 
of a Releaſe made to the heir, v4.8 H,4.18.acc. | 

--If the Plaintiff appear upon the Scire. faciar ad afſipnandum Errover , 
there the Court ſhall proceed to the examination of the Errors, but if he 
make default; the Defendant ſhall have Execution, for the Court is not 
roexaminetheerrorsalthough they be apparant, but at the aflignment 
of the Plaintiffas it is agreed, 20 H.6.18. 

. Ina Writ of error”, one Scire facias was ſued forth againſt the party , 
and another againſt him who was Tenant , returnable at at a certain day, 
at which day the partyes appeared d the. Tenant pleaded: Joynte- 
rancy with another,” the Plaintiff: that the. Court would proceed- 
to the examination of the errors, andt was holden that they might not 
proceed td the Examiration of the errors, for that it would be inconve- 
nient . before the plea of the Tenant were tryed; for he might plead 
ſomething which might bar the Plaintiff of his Action , and alſo if the 
plaintifand he who were parties were of Covin betwixt them, and the 
Plaintiff will aſſigne error, and the Defendant might alledge diminution 


efibe Record and would nor, the Juſtices ſhould then adjudge that for 
error, 


Ervoy. 


error, theti the Tenant ſhould be at a great miſcheif , and therefore it ws 
declared by them that they would not proceed tothe examination of the 
errors till the Tenants Plea was tryed, 3o H.6.2. 6. 

In21 H.6.34. by Paſtor, If one bring a Writ of error in the Kings 
Bench, to reverſe a judgment given in the Common Pleas, and hath 
a Scire facias againſt the Defendant, Adanudiendaum Errores, ſuch a day , 
at which day the Detendant appears, and the Plaintiff makes defaulc, the 
Defendant ſhall have execution without anſwering to the errots after- 
terwards aſſigned, but if the Plaintiff be non-ſuic before he bring the Sci- 
re facias,'- and then the Defendant ſueth the Scire facias to have the ex- 
ecution of the Judgment, there the Plaintiff may aſligne errors, ard the 
Defendant muſt anſwer the errors. | 

Ina falſe judgment againſt an Abbot, the Plaintiff was non-ſait,, and 
the Abbot had a Scire facias againſt the Plaintiff, to ſhew canfe why he 
ſhould not have execution returnable, 15 Pa/ch. at which day the Plain- 
tif appeared and aſligned errors» and tendered Surety to ſue with effeR, 
and prayed a Scire facias againſt the Abbot, Ad andiendum errores, the 0- 
pinion_of the Court was , that he might aſlign the errors againſt him 
without a Scire facias; beeauſe they had day by the Roll. re, Whe- 
there be a difference betwixt falſe judgment and a Writ of*trror. And 
note, That the opinion is H.23 H. 6. That if the Plaintiff in falfe judg- 
ment be non-ſuit, the other party may preſenty ſue forth execution with- 
out a Scire facias. 

Ifin a Scire facias ad audienduym errores, the Defendant do make de- 
fault, the Juſtices may proceed to examine the errors , as appeareth by 
the beok, in 14 .7.33. but there the caſe was, That the Husband and 
Wife brought an Action of Debt againſt H. who was outlawed , and he 
brought a writ of error in the Kings Bench, to reverſe the Outlawry, and 
had a Scire facias ad andiendum errores againlt the husband and wife; and 
the Sheriff returned the husband dead, and that the wite was married, who 
did not appear, it was moved that the Judges might proceed to the exa- 
mination of the errors, for the husband being dead, no Scire facias coutd 
iſſue forth againſt his Executors, and when the wite is ſummoned and 
doth not appear, there is no reaſon that the party ſhould be vexed for her 
not appearance. But by Frowick,, Juſtice, the Writ of error ſhall abate , 
and the party put to ſue a better Writ, vi. 14 H.7.3 3. ac. 

Cheny levied a fine, and afterwards brought a Writ of error to reverſe 
it : And for erroc aſligned, that he was within age at the time of the fine 
levied, and had a Scire facias againſt the Conuſee, Ad andiendum errores , 
and upon two Nichells A the Court d d proceed, and by witneſles 
and inſpeQion did reverſe the fine, 3 El;z.Dyer 201. 


Grandfather, Father, and two Daughters, the Grand-Father levied a 
Fine Come ceo,8&c.of Lands in (hefter, with 4 Remainder to himlelf for lite, 
the Remainder ro the Father and his heirs males, the remainder to _ 
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deft daughiter in taile ; the remainder over, the Grand-Father dyed , the 
Father dyed wichour ifſue male , the eldeſt daughter entred; the youngeſt 
daughter in her own name, and in the name of her fiſter, as cofin and 
heir tro the Grand-father,, rouge a Writ of Error returnable in the 
ings Bench to reverſe the fine ( dire&ed to the Juſtices, and not Came- 
rario Ceſtrir..quod nota ) which was returned with the Record, and a Sc5- 
re facias iſſued forth againſt the heir of the conuſee, Ad audrendwm erre- 
res,, who had nothing in the Lands, and none againſt the Ter. Tenant, the 
eldeſt daughter not appearing, ſhee was ſummoned and ſevered. In this 
caſe it was halden,, 

Firſt, That the Writ of Error was well brought here in the King: 
Bench, tor that Errors are excepted intheir Charters of (hefer. 

Secondly , Ic was holden that the PlaintiF might have bad a Scire fac;- 
47 againſt the Ter-Tenant, for otherwiſe if he have Judgement that he he 
reſtored to the Land, he cannot have execution , for if the Tenant be put 
out without ſummons, he may have an Aſliſe, and it may be that he hath a 
releaſe ro plead,which ſhal eaſe the Court from examination of the errors, 
and thereupon a Scire facias was awarded againſt the eldeſt Siſter, as Ter- 
'Lenant, afterwards the heir of the Conuſee did plead to the errors /» 
walls erratim eſt, andthe Ter-Tenant was ſummoned Ad andiendum er 
rores, Ui. 14 Eliz. Dyer, 220.221. _ 

Three men recovered in an Afliſe againſt B. and others, B. and the 0- 
ther brought a Writ of Errour.in the Kings Bench, and pendant the Wric, 
one of the Plaintiffs in the Writ of Error dyed, andthe Court not knowiug 
of his death, proceeded to Examination of the Errors, and did reverſe the 
Judgement : And afterwards the Plaintiffs in the Affiſe brought a YWeit of 
Error in the Kings Bench, two queſtions were moved in that-caſe 

Firſt; If a Writ of Error did lye upon a” Writ of. Errorin the ſame 
Court, before the ſame Juſtices. | 

Secondly , It one of the Plaintiffs dye pendant the Writ , if the whole 
Writ ſhould abate. It was faid in that caſe that the Writ was well brought 
and that it did not abate, becauſe the Writ of Error was in effe& bur in 
tbe nature-of a (ertiorare, for by the Writ, the Judges of the Kings Bench 
had.only a ſpeciall authority to proceed to the examination of the Errors, 
and ſo it was adjudged. v3.2. R.3.1. and 2 R.3.20. int a Scire facias, - 

It was holden by Sere Juſtice, 2£i-b 28 and 29 Eliz. in Bilford and Ded- 
dingtons cafe, thatita Record be once before the Juſtices, and Errors 
therein be aſligned , the Juſtices may proceed to examine the errors, al- 
though no. Writ be brought. Bur Clexch Juſtice held, that there ought to 
be a Writ of Error before any judgement can be given to reverfe the Er- 
rors in the firſt Record. 

A Srire facias was brought by an Infant to reverſe a fine by him levied 
within age, a protettion was ſhewed forth for the King, De ſervitio Re- 


£57,. yet becauſe theproteRion. might be continued from yearto year , 


and the Plaintiff during that time might come of age and lag: _ 
rre 


Error. 


barred by his Fine, cheCourt adjudged that they might proceed to exa- 


mine the Errors notwithſtanding the proreRion, 21 £.3.28, ac, ' 
In the Caſe which was P. 15 Car: in the Kings betwixt the Earl of Ox- 


ford and Waterhouſe, ina Writ of Error fo reverſe a Fine, the Plaintiff 


for Error alledged, that at the time of the Fine levied he was beyond the 
Seas, the Defendant alledged that he came into Erg/and within the five 
years, the Judpes proceed to examine the Errors, and being at iſſne whe- 
ther he came into E gland within the five years or not, the Jury found 
that he came over in Tal and not in AnugpafF, which was the time in the 
iſſue joyned, yet the Court was clear of opinion that the Fine could nor 
be reverſed upon that Writ of Error, for although the Jury found that 
he came over in 1sly, the ſubſtance of the matter was, whether be 
wasin Eng/and ſo as he might have made his claim, or reverſed the Fine 


for ſome other cauſe, and therefore in that caſe it was adjudged that 
the Fine ſhould bar him. 


——"—— TT —c_c_ }_ 
— ——— 


Who ſtall have and maintain a Writ of Error, and who not 2 and . 


againſt whom the Writ doth lie. 


party or-+privy to the judgement or eſtate, 21 H. 6.29. b.2z E.4. 
31.32. 

Of Errorin the Record, none ſhall have advanrage but the party or his 
heirs, 9 £:4.14.6. | 

If the Tenant in a Formedon vouch'one, and he voucheth over, and 
ſo there be ix or ſeven vouchers, every one of the youchers ſhall have 
awrit of Error upon the Judgment given againſt; the Tenant, becauſe 
every one of them ſhall recover in value; by Yavaſcar, but the reaſon of 
that Caſe is given by Bryan, becauſe they are privy, for they come in by 
courſe of Law, bur-if in a Formedon the Tenant .make defence, and the 
Demandant ſaith, that before the Tenant any thing in the Land, that. one 
A. was ſeifed and enfeoffed the Tenant with warranty and prayeth that 
he be ſummoned, if in that Caſe Judgemenc be given againſt the Tenan c, 
and the Tenant bave Judgment over, - the Tenant ſhall net have a writ of 


Error for the Errors which was betwixt the demandant and the vouchee, 


for the vouchee doth-not come in by courſe of Law, and .the Tenant was 
not privy, 22 E. 4. 32.4. A 
Piers of $, brought an atraint againſt S.de R,upona Verdict which paf- 


ſed upon a writ 6f Entry [ur difſetn betwixt the ſaid Piers de Sands... 
ade R. in which VVrit of Entry S. did anſwer as-Tenagt, and yet not - 


withſtanding becauſe that $ - was. not. Tenant the day of the Attaint 


brought, nor- never after, the writ of ataint did abate,” and yet the at- - 


caint vvas freſhly brought yyithin half a year afcer the Judgement in 77 | 


; T One ſhall ſurmiſe Error, or have a Writ ef Error but he who is - 
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fcft vyrit 6 Af ples 6. and the reaſon of that Caſe is given 'by Fitzh, 
inhis N.B.107.k. becauſe the Attaint is maintainable onely againk the 
Tenant of the Land wth out naming him vvho vvas-partyto the Record, 
and in that Caſe he vvas not the Tenant, bur in that Caſe it-is agreed, that 
A vvrit of Error is good againft him yyho vvas Tenant of the. Land at the 
time of the Judgment, although at the time of the ryrit brought, he hach 
nothing in the Tenancy, vide 6 eAſ.6.14. 4.2, Br. «Attaint5 $9 
.If a man hath iſſue tyvo ſons, and the eldeſt entreth into Religion, and 
_the farther dieth, and a Recoverie is had againſt the younger Son of the 
Land by erroneous Judgement, and attervvards the eldeft Son is deraign- 
ed, the eldeſt Son ſhall nor have a vvit of Error upon the Recovery, but 
in that Caſe the younger Son ſhall have the vvrir. of error, becauſe heis 
party and privy to the Recovery, and vvhen he hath recovered and re- 
verſed the Judgment , the eldeft Son may enter upon him, 9 H.7.24. 
Br. Error 154. F.N.B.21. L. but 2uere for Hill 18 Eliz. in Henning- 
hams Caſe, the ſpeciall heir ſhall have the vvrit of Error againſt the opi- 
nionof 9 H.7.24.vide 1 Eliz.Dyer go. Plow. { ogitat. 24.4cc.yhat the heir 
at lavv ſhall have the vvrit. 

2. H. 4.19. The daughter ſpeciall heir to the eftate tail ſhall have the 
Writ of Error, although there br a ſon who is heir at the Common Law, 
againſt che opinion of Forre/cae, 22 H.6, 23.that the heir at the Com- 
mon Law ſhall have Attaint and Error, 

The Bailiff cannot have a writ of Error upon a judgement given 4- 
painſt che principall, becauſe he was not privy to the Judgement, but he 
Jhall have allowance thereof by way of Plea, i» 4 Scire factas brought. 

In an «4 umpf Jodgement was given againſt the Priacipall in 
the Kings Bench, and after a Scire fecias againſt the Bail, afcer- 
wards they boih joyn in a writ of trror , and ic was adjudged that 
the VVrie of Errour ſhall abate, becanſe they could not joyne, 
and then it was defined that the Bail might have a new writ of Er- 
ror by himſelf vpon the Record coram vobirrefidet, which was denied 
as we! becauſe a Scire facias is not an ation in which a Writ of Error 
is given in the Exchequer chamber ; and alſo becauſe the Record doth 
remain in the Kings Bench, and not before them, Forreſt and Sir fame: 
Sanalands Caſe, Hob. Reports 84.yet it was (aid, that it bad been ratel 
in one atthe\ys Caſe, that ſuch a Writ of Erroc had lien for the 
Bai), | ' 

If erroneous Judgement be given againſt Tenart for life, he in the Re- 
verſion after the death of Tenant for life ſhill_ have a Writ of Error 
and reverſe the Judgement, vide 4.Ma, Dyer 1, and ſee 20 E. 3. temp» 
Error 2, he ſhall have Error during che life of Tenant for life, 8 H.4- 
FO, ACC, Br 

Tf the Demandant in a Formedon be barred by Verdi& or demurrer 
his Iſſue may have a new Writ of Formedon, and ſo if hee barredin a 
Writ of Error upons Relcaic of his Anceſtor, bis ſu; ſhall have a new 

; REL, Writ 


Error. 

Writ of Error, for heclaims in not onely as heir, but per formam Das: 
and by the Statute of weſtmwirfter 2.cap.2. 'andſhall not be barred by faint 
falſe or pleading of his anceſtor, C.6 part 7. in Ferrers Caſe. | 

Sir Ralph Rowler being Tenant m Tail with the remainder over ſuffered 
a Recovery tothe uſe of Sir Nicho/as Bacon, ard to aveid Error did 
releaſe all Errors, and afterwards brought a Writ of Error, and was bar- 
red by the Releaſe, but it was adjudged- that the ſame did not bar the I 
ſue in Tail of his Writ of Error, for that the Right of the Tail 
was not deſtroyed and in that caſe it was holden, that it the iſſue in Tail 
fail, that he in the remainder by the Statute of 9 K.2.cap.1. might main- 
tain a Writ of Error, although he was not party to the Record, 3. Eliz, 
Dyer 188 

If pendant the Writ of Error, the Tenant do convey theLand unto 
another in Fee, yet if erroneous Judgment be given, a Writ of Error 
lyeth by the. Feoffor, becauſe the Demandant is eſtopped to ſay, that 
the Tenant did alien the Land, pendant the Writ, becaule the Tenant as 
to the Demandant was Tenant, and if the Demandant doth recover by 
erroneous Judgement, if after the Feoffer doth enfeoff the Demandanr. - 
were in that Caſe whether the Tenant ſhall have a Writ of Error, 


20 Aſſ.2. | 
The Tenant brought a writ- of Error in the name of-the heir, and not 


in his owf# name, Kellaway 193: 

If a man be bounden in a Recognizance, Statute Merchant or Staple, 
and maketh a Feoffment in Fee and Execution be ſued, if there be Ercor 
in the Execution the Feoffee ſhall have a Writ of Error, and not the 
Recognizor, for the Feoffment made after the Recogniſance is good,and- 
he is the party who is grieved, for the Lands are extende&in his hands, 
and if the Feoffee ſhonld not have a writ of Error the Law were dete- 
Give, and he without remedie, for the Recognizor cannot not have Er- 
ror, becauſe the Land is not extended in his hands, and it is not like 
where a recovery is had againſt one, or an Aion is broupht againſt-one, 
and pendant the writ or after the Recovery he maketÞ a Feoffment for. 
three, if there be Error the Feoffee ſhall not revgale the Judgment and 
recoverie, for that the Feoffment pendant the writ, of after was not good, 
17 Aſ.24. ſte Error 71, vide 18 E.3,25. b.ace he who is the party gric- 
ved thall have the writ of Error, although he be a - ftranger co che. 
judgement. 

It Erroneous judgment be -given' againſ a Baſtard, and he diech withs 
out Iflue, no body ſhall maintain Error, 15 Af. 8. by Pote, 

17eAf. If the Iuſtices award Execution upon a Statute Merchant or 
Staple, and the Sheriff extendeth the Land, and doth not return it, an 
Aſliſe lyeh againſt the Sheriff,. and the party may ſue forth a new Exe- - 
cution. | 

- The Succeſſour of an Abbot, Prior, or:Parſon, or the like -Corpora- - 
uons, ſhall have a writ of Error of a judgment givenagaint their Pre- 


deceſſors - 
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deteſfors for fuch things as touch the er sr37.6.0 
And by Pollard, the Patron may have Error although he was not prayed 
in aide of And vi. Fitz. Error 52. in a Puare impedir brought bythe King 
againſt the Patron and Incumbent, and Iudgement was given only again(t 
the Patron,the Parſon brought a V Vrit of Error, but the reaſon there was 
becauſe he was party to the YVrit, though he were not party to the Judg. 
ment; but if he had not bin party to the Y 'Vrit he could not have had Er- 
ror,as in Attaink,ifhe be not privy to the V 'Vrit he ſhall not have Arcaine, 
44 E-3.6.and7. | | | 
Ifa Precipe quod reddat be broupht againſt one, and antthe V Vrit, 
he make a Feoffment m fee 'ro-another, and afterwards erroneous Tudge. 
ment is given againſt him, he ſhall havea YVrit of Error againſt his own 
 Feoffmenr, tor that the Error is Collateral to the tytle of the Land;Yide C. 
1.Part in Albanies Caſe 12.Afſ. 41 acc. 
Execution was ſued forth upon --a Statute before the time it ought 
- £0 have bin ſued , andthe Feoffee of the Land brought a VVYrit of Error 
co reverſe the Execution. It was objected , that the VVrit of Error did 
not lye becauſe he was not party nor privie to the Record, yet becauſe he 
was the principal who was grieved by the Execution, it was adjudged that 
the YVet did lye, 18 E 3.25.6. | 
In 34. E/iz.inthe Kings Bench, the caſe betwixt Shirrington and Worſley 
was this, Sherrington did recover in an Aion of Debt againf®per ley, 
who aliened the Land to one Charwzoch. Afterwards an Elegit was award- 
ed upon the Roll, Charncck brought a VVrit of Error to reverſe the Exe- 
cution, it was objected that VVrirt did not lye, 1. becauſe he was a Stran- 
ger tothe Record, 2. became he came in, under, and after the of Er- 
ror , yet notwithſtanding the VVrit was admitred'/pood ,/ ard the Party 
forced to plead to it, for that Charmeck was the Party which was greived 
by the Execution. | 
Ifan Exigent be awarded erroxice apainſt the Teftator it ſtands in force 
until it be reverſed , andthe Party ſhall- forfeit his goods. But his Execu- 
tors or Adminiſtrators, after the death of the Party , may have a ſpecial 
VVYrit of Error _—_— all the ſpecial matter, and reverſe the Ouclawrie, 
but a general writ of 'Ertror they cannot have, 34 #42. in B. R.adjudged, 
cc. But if a man be outlawed incaſe of Felony there the Executor 
cannot reverſe the Attainder for Error and fo reſtore the blood by Dode- 
ridge and fones Juſtices in 3. Car.in the Kings Bench, where the Caſe was, 
That F. /fley was feiſed in Fee of the Mannor of $Sandridee in the County 
of Kent and had ifſue Hewr » ae: was indicted ofRobery,18 of Ez. 
and 19.0f Eliz the word the Inditment was brought into the Kings 
Bench. And thereupon 20 Elie. Henry Iſley was outlawed, Williew 1ſt) 
dyed ſeiſed, and HenryJſley entred into-the Land as Sor and heir , and 
boy thereof ſeiſed ,- deviſed the ſame to ?. S. in Fee, who conveyed the 
Land to one Brockey.”' Brookg brought a VVritof Error to teverſe the 
Outlawrie of Heary 1:3. And it was adjudged- Trin.3, Careli = 
ings 


Error. 
Kings Bench. That Brooker the Purchaſor could not reverſe the Oudlawrie, 
and reſtore the blood by the V Vrit of Error. | 

Executors or Adminiſtrators ſhall have a Writ of Error upon a Judge- 
ment, given againſt their Teſtator for Debt, or Damages,, F. A. B. 
21 CM, 

Husband and Wife joynt tenants ofa Mannor, and to the heirs of the 
body of the Husband, the Remainder to be in tail. A Recovery is bad in a 
Writ of Entre in the Poſt againſt the Husband only in the life of the Wife, 
with voucher. B. in the Remaigder is attainted of Treaſon, and execnted, 
and afterwards it isenated by Parliament , that he ſhall forfeit all fuch 
Mannors, Lands, Rights, &c. which he had or ought to have in fee or in 
tail in uſe, or poſfeſlion from the day of the Treaſon committed. Aer» 
terwards the Husband dyed without iſſue , and then the Wife dyed , the 
Queen granted to G. the Son of B.and to him reſtored the Mannor which 
ſhe had by the Attainder. And afterwards the Queen brought a Writ 
of Error againſ the heir of the Survivor, Recoveror to reverſe the Reco- 
very,and in this caſe diverſe points were reſolved by the Juſtices. 1. That 
the Writ of Error was not given to the Queen by any words in the At 
of Attainder, becauſe the ter-Tenant was in by tytle,and the entrie cf the 
perſon attainted was not congeable , and a rule was then taken,that ſuch a 
Right for which the party had nor any remedy, but by Action to recover 
the Land, could not eſcheat or be forfeit at the Common Law, and by the 
general Act of Attainder Rights of Action were not given to the Queen. 
2: That the Writ of Error being a bare ARtion with conſifts more in 
privity then an Action which is accompayned with a Right was -not g- 
ven to the Queenby the general words of the AR. 3. Thathein the Re- 

.mainder expeQant upon an eſtate in tail after rhe Statnte of Donis migkt 
have a Writ of Error as an incident, Jureſtie given unto him according to 
the Rule of the Common Law. 4. That upon the Statute of 9g R. 2. cap.3. 
he inthe Reverſion or Remainder upon an eſtate tail ſhould not bave a 
VYric of Error, :for the is-out of the Infention of the AR, becauſe 2n 
eſtate in tail may be poſſibility continue for ever. 5. That by the ge- 

nera} grant ofthe Mannor , and ofall intereſt claimed and demand there- 
1n,a Writ of Error will not paſſe, but if it will paſſe at all it mult paſle by 
eprefe words of YYrit of Error ſee 3. Part the Marquis of Winchelters 

C 

In Debt brought by Quo minnrin the Exchequer, the Plaintiff makes a 
Retraxit in proper perſon: viz. Fatetwy /e in Curia hic nlterius nolle profe- 
9s, but no Amercement is ſet upon the Plaintiff, and Judgement is given 
that the Defendant ear ine die,which is Ertor. Yer the Plaintiff may have 2 
VVrit of Ercor\, and reyerſe the Judgement for no impertection , is 
ſaved in ſuch Caſe by any:Statute when Judgement is given upon Ke- 
traxit, but if in any Aion brought the Tenant do diſciaim, he [Hall nor 
have a YVrit of Error againſt his Diſclaymer , for by his Diſclaymer 

be hath barred himſelf of his Right co the Land; againſt which he 
| Ccc cannot 


Eero? 


canndthhivea VVrit of Error to have Reſtitution. F3.C".8.part. Beecher; 
Caſe.6 E 3.7.F.N.B.22.acc. gry y 67 | 

A Fieri facias iſſiied forth againſt the Defendant who dyed , and after- 
wards the Sheriff levyed the Execution againſt his Adminiftrators,and the 
Adminiftrators brought a V Vrit of Error to reverſe the Judgement.'6 F, 
6. Dyer 76.Vincents Cale. 

A VVrit of Error doth not lye againſt a Stranger to the Judgement,as a 
VVrit of falſe Judgement doth , without naming him who was Tenant 
and party to the Judgement. But in a VVrit of Errof he ought to name 
him who was Party to the Judgement , whether he be Tenant to the 
Land or not. F.N. B $1.and 107 R, A. YVrit of Error muſt be ſued forth 
againft him who was party,or his heir, or Execntors , if the ſame be ina 
perſonal Action, otherwiſe the V Vrit ſhall abate, 


In twhat Court A Writ of Error fhall be brought , and to whom it 
ſhall be dire&ed , and'the manner how. 


Rror in Proceſs in the Kings Bench, or for the default of the Clark may 

be reverſed in the ſame Court by a Writ of Error before the ſame Tn- 
itices. Alſo in the common Pleas after Indgement given, the Judges there 
may reverſe their Iudgement the ſame Term for the like Errors. But Et- 
rors in matters of Law muft be reverſed in other Courts,and before other 
Judges, YVi.1 £.4.41-7 H.6.28. in Hydebrans Caſe, 2 R.3.1. in Benger! 
Caſe.19 H.6.2. 15.£.4.7. and 8.acc: ; 

Errorsin Chauncery ſhall bee reverſed in Parliament, But the fame'is to 
be underſtood where the -plea i# holden. there in- the Petry-Bagg, which 
i3 a Court of Law, where the partic hach priviledge , for upon matter of 
Sub-pena, no Writ'of Error lyeth, 37 H.6.1 3. | 

A Seire facias was in Chancery to have execution of a Recognifanee, 
the Defendant pleaded a Defeazance which was dated before the Recog- 
nifance, but delivered after , which was not received but Execution 
awarded, for which cauſe the Plaintiff brought. a Writ of Error inthe 
Kings Bencb, and reverſed the Judgement. Note. Both Courts are (raw 
Rege,14 £E liz. Dyer 315; 

Falſe Judgement given in Wales ſhall be reverſed before the Juſtices cr- 
rant there,but-if there be no Juſtices there, then itſhall be reverſed in the 
Kings Bench. But-by Forre/cae and others it ſhall be reverſed in Parlia- 
ment,19 H.6.12. 

Note by Neeabam,if a Writ of Error be direRed to the Juſtices of Che- 
ferzia (ich Caſe,the Juſtices ſhall have day within which 3. Counties mn 


Eroy. 
be determined to' reverſe or affirm the Indgement, and if they willreyer 
it,the. Record ſhall never be. ſent into che King Bemch nor elſe ak 
bur the Iuſtices" of Chefter ſhall give Indgement. But if they will a Mrm it. 
then the Record. ſhall be ſenr from thence into the Kings Bench , and if it 
ſhall be reverſed there, they ſhall pay 100 L. 34 #.6.42. 
" It is holdenin 5 E.2. Firz. Error 89. That no Writ of Error ſhall be 
broughthere of a Iudgemenc given.in Ireland, if not upon the default of 
che luſtices of the Kings Bench in /-e/axd:, and note , that there it is ſaid, 
char there is no Original here, but che ſame remains there , and therewith 
agreeth. 37.eAſ 5.Firz. Aſfiſe 328. ph 

Upon a Record removed by'a Writ of Error out of a County Palatine, 
Exprycion (hall be, awarded in ' Banco, by Finenx, Vide 21 H. 7, 
# In 21 H.7.31. Itis faid,that many V Vrits of Error were ſued herein 
che Kings Bench, of Iudgements had and given in Callis , although ir 
was ſaid by Butler, that their proceedings there were by the Civil Law.But 
ſee after 21 H.7.33.P1.3 2.by Bradxel If erroneous Tudgment be given in 
a County Palatine, it ſhall be reformed by VVrit of Error, or falſe Iudge- 
ment here. But if a Iudgement be given i-Wales,or in (allis , it cannot 
be reverſed here, becauſe thoſe were never parcel ofthe Crown, but Coun- 
ty _—_ parcel of the Crown, and afterwards were exempted, 
21 H7.33.0. * | 

A VVrit of Error lyeth upon a Indg-ment given in 1re/azd in the Kings 
Bench in Engla»d,z R.3.14.nthe Merchants of waterfords Caſe, N, B.22. 
dcacc. 197; 

A VVrit of Error was brought in the common Pleas upon a judge- 
ment given before the Luſtices ot Afliſe in the County of Monmouth, the 
Defendant did demurr to, the Iurifdition of the Courc to hold Plea of 
Error upon a Iudgemetit, in Aſlile. {pram fuſtitiar. per literas patenter. 
And by all the luſtices , the Writ of Error did notlye, 8 Elrz, Dyer 
To. 1m fe 2715” FO BIIKCG 7 

"If Erroneous Tudgement be given in the Courts before the Sheriffs in 
Lonaow, the Writ ot Error nuwit be directed our of the «Chancery to the 
Major andrto the Sheriffs ( althongh the Tndgement be given inthe She- 
riffs Court to remove the Record.into the Hyftings of Loyden, which is a 
Court holden before the Major) andthere the Record ſhall be examined, 
and if there be Error in it, they ſhall reverſe the Record by the Cuſtom 
of the City,F.N.B.2z2.H.23.6. And when Error is fued upon a judgement 
glen before theMajor in the Huſti»z-,it ſhall be at St Afartixs le grand in 
Loendow by Comtniſfion,, and there the Mayor and Aldermen ſhall have 

F dayes to be adviſed of their Record , and then the Recorder 


Gay by 
ſha record it ore tewnr, 34 H.6.42. . 
If a man be outlawed in Debr, or other perſonal Ation, and brings a 
VVrit of Error , by which the Record is removed, and then he purt- 
chaſeth his pardon, and hath a Scire fac5a7, the Plarmiff may teclare 
Ccc 2 upoR 
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Error. 
inal in the Kings Bench , netwithftanding that the 
Statute of 5 £.3. be,that he that is outlawed before appearance render 
himſelf to priſon in chat Court where the Exigent was awarded,and there 
declare upon the Original,4.1 H.7.12. and 19.acc. 4 

The Statute of 3 H.7. which eres the Court of S tarchamber provides 
that the Lord Chauncellor, Treafuror, Privy ſeal, or any two of them,cal- 
ling to them one Temporal Lord, and one Spiritual Lord of the Privy 
Councel, and the two chief Juſtices, ſhall examine Ryots, &c. and that 
none ſhall be Iudges_ but the Chauncellour , Treafuror, Privy Seal, or 
2. of them, and the other but Aſſiſtants, and not Tudges. Ifin ſuch Cafe, 
the Chauncellour and Treaſerour do not call the others, and de by 
their adviſe,cthe ſame is Error,8 H.9.13.Plo.Com.393.ce. 

Note. The form of the V'Vrit of Error direRed to the Juſtices of the 
Common Pleas is thus, viz. ob. Priſoit Capytal. Fufticiar.c ſociis ſmirand 
not Capital Tuſtices only, for the Records are not befoze him alone: in the 
Exchequer,the V 'Vrit is not T heſaurerio & Barenibus, but Baronibus tan 
tam, for the Records axe there before the Barons only, 28 H.6.11. And 
when aRecord is removed out of the Exchequer into the Exchequer 
Chamber by Error, when Indgement is given all ſhall be remaunded, and 
Execution ſhall be awarded in the Exchequer, but it. is otherwiſe of other 
Courts, 15 E4.17. 


upon the old Ori 


— 


—_—— ei, 
my 


hs. AM "—_ «ts. M4 


Where 4 m:n ſhall not take advantage of his own de- 
au't by Error ande contra 5 And where one who is not party 


FAY to the II rit , ſhall havs Error, or take advantage, or Error. 


N 18 E.4.19 It.is holden by Pzgot & Check, That if Toynten eral 
Tenancy, M/no/mer,takin F tHusband pendant the VVric or! [ay like 
which prove the VVrit , if the plead other matter he ſhall 
not have a V'Vrit of Error,contrarie it is of ' » Or Other thing which 
proves the VVrit is.abated. 
If in Action breught the Defendant doth appear, and hath matter to 
Plead,he ought to plead it, and ſhall not be admitted afterwards to afligne 
the ſame matter for error,as that there be 2.dates , with addition, Yide 21 
E.;. Error 4,7 H 6.39 acc, 

In a Writ of Conſpiracie bronght by A. againſt ?. CA. and others, the 
Plaintiff declared that the ſaid 7. 4f.did procure the ſaid A.to be appealed 
of Robbery done at z. for which be was impriſoned until he was acquit- 
ted, 7. Md appearedand pleaded Not puilty, whieh was found againſt him, 
and the Plaintiff had Judgement and recorded damages, 7 M\. brought 2 
Writ of Error, and alftigned 2. Errors againſt the ] ent , 1. That the 
ludgemeat w againft him before any other of che Defendants 
Were attaint,, and.he could not conſpirealone.. 2./That afteg Iudgement 
Was 


Ad Aa... an 


Error. 


was given againſt him, that there was no Proceſs againſt the others. And 
the Record oy owed by the Juſtices, was that the faid 7.34. com aliis 
1onſpiratione prehabita procuravitthe ſaid A to be GN thereſore. 
it was holden that the Procurant being by him , and he having pleaded ts 
iſſue, he ſhould not take advantage of his own default , who might have 
demurred upon the Evidence , and althongh it was Error in regard con- 
ſpiracy cannas be by one, yet he ſhall not have advantage of it, Yide ace, 
24 E.3.35,36. | | 

An Action of Treſpaſs was brought againſt the Husband and Wife, and' 
twe others, the Husband at the Exsgent appears, and the VVife, and 
the two others were waives. The two brought a VVYrit of Error be- 
eauſe the Exigent was awarded after the ſecond Capias, and before the 
plaric: returned, and for that cauſe the outlawry was reverſed, and it was- 
adjudged , that the wife in that eaſe ſhould have advantage thereof , al- 
res FH was not a party to the YVrit of Error brought,8 XR 2. ſee Out- 
Iawrie I 7.ACC: 

The Cuſtodie of the Caſtle of Chefer was granted unto A. and B. and” 
the Survivor ofthe, 4. dyed, and a Scire facies was bronght _ B. 
to repeal the Grant xe Tu ent was given that the Grant by 
Letters Pattentr f be cancelled. B . brought a VVrit of Error in the 
Kings Bench , and although that it was objected; that a Petition ought ror 
have bin ſued to the Queen, -to haye a VVrit of Error, according to the 
Book of 23 £.3.24. yet in regard B. claimed bur a Freehold, and his life 
might end before he could obteyn leave to bring Error}, that there the 
VVrit'was.granted, and that be might alligne Erxors to reverſe the Tudg- 
ment, without any Petition ſued to the Queen, H.29 Eliz; in B:R Huadle- 
flones Cale.C:3. Part Inftit. 214.6. 

In 40 E 3.15, In an Attion brought there the Tenant tooke day prece 
perriivwichout any Eſſoin,and at the day he was eſſoined, aad Judgement 
ing afterwards given againſt-the Tenant, be brought a Writ of Error, 
and for Error alleadged*; that therewas no eſſoin entred upon Record, in 
that caſe although it was ſaid, he might have taken advantage thereof at 
the time by way of Challenge; yer the Writ was awarded good; Bur 
Lnere of that caſe, for the Reportey doubted of the Caſe , for that his 
Report did varie from other Copies ; but that caſe ſeems to be reſoly:d, 
by Mr; Fizherbert in his N., 8.21: otherwiſe, becauſe it was a matter 
ich-was for his advantage,and (.5.P art in7eps Caſe voucheth the ſame: 
Tuſtice,avd faith, That a man ſhall'never reverſe a Judgement for Error, jt. 
— cannot ſhew that the Error be in his diſavantage, Vide 7 E.3.25 F.N. 

(AT .4ee. 

In8 H.5:2:b. Aman brought:a-Writ of Error,and aligned for Error;. 
that in a Writ of Diſceit brought, he himſelf prayed day , and. day was- 
given him, viz. 4: longer any Jn. the Common day; there the opinion of 
Hankford and the whole Court was , that it did not he in the Party to 
alligne the ſame for Error , becauſe it was for the ſaid Parties own ad-- 


vantage - 


Epyor: 


vantage ; as in Caſe if a man will alſigne fot Error; that ina Scirefacias 
he bunſelf was eſſoined , he ſhall nor be received to alligne the ſame for 
Error to reverſe the former Judgment, Vide F.N.B.21.acc, , 

(C8 Part in Beechers Cale : a Retraxit entred by the Plaintiff is bar for 
ever, yet in ſome caſe although ſuch Retraxis be entred , yet the Plaintiff 
himſelf ſhall be admitted to a Writ of Error, if Judgement be entred 
that the Plaintiff fatetur ſe ulterins nolle proſequi defſendentem de placito 
PrediB. and therefore the principal cafe there was,that A.brought a Writ 
of oe minus inthe Exchequer againit Band it was found for the Plaintiff, 

and for want of a go6d Vita Judgement was ſtayed, and afterwards 4. 
entred a Retraxit, vx. Confeſſed /e xlterins nolle proſequi , whereupon 
Judgement was given,that the Defendant eat fine die; but the Plaintiff w 
not amerced as he ought xo have bin, Afterwards 4, brought a Writ? 

.ercor,ig.that caſe it was reſolyed, that the Plainciff ought to have bigamer- 
ced, for that a Retraxit was a voluntary acknowledgement that he bad no 
cauſe of Ation , and was a perpetual barr, and becauſe he was not amer- 

ced, that it was Error, and although (as it was there ſaid, that a man ſhall 
not take advantage,nor alligne that for Error which is for his advantage, 

(as his not amercing was) yet becauſe the principal Judgement was not 

perfect , for that the Amercement ought. to haye part of the, Judge- 
ment, andthe ſame was for the advantage of the King , for that cauſe che 

Writ of Error did lye,and the Iudgement was reverſed, but upon a 'etre- 


xit otherwiſe entred, though there was Error in the proceedings, yet the 
{ame ſhall be a perpetual barr, and the Plaintiff ſhall not haye a Writ of 
Errqr,and fo was it adjudged, P4/c.17,Caroliin the Kings Bench 


Caſe,for a Retraxit is as rong as a Releaſe,and Error tha!l not lye after a 
Releaſe of Errors, 


in P gints 
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EXECUTION. 


1007 ©11] ; 
I. How Execution ſhall de 1m a Recovery in a Conrt Baron , Anci- 
ent Demeſne , Court of Aumirailty , or other Court $pe- 

ciall. 


PON aRecovery in a Court Baron, they ofthe Court 5, ;4 x ; 2. 

have not power to do Execution of the goods of the De- 1: is admicted 
fendant, but they may diſtrain and keep the goods in #9! #'%% 2 vc 
ſafe Cuſtody till the Plaintiff be ſatisfied, 4 H,6. 17, £xe- 777 9 33. in 
Cuti0n I. 2+ Hi 4.27. x that the oy, 


may d * 
tion and deliver the Defendants goods to the Plaintiff there, ooh Ta k —_ 


: But where in Ancient Demeſne , the Plaintiff doth re- Vi.s H.s. 17. 
cover in an Affiſe, and doth diftrain for the damages, be may fell the di- = Curiam, 
ſireſſe and deliver the mony to the Plaintiff, 7H: 4, 27. Execution tg. ,,, = um 
Gage Deliverance 2. rity to dilryer 

} : q 3 tbe goods to the 
party in (aecution, but be may diſtraig them watill the party be ſatisfied, ' And note, it is thire [a d, that tbe 
Oſageis j0 award a Levari facias, but whether that be by caſtome or by the Common Law, Quzte, 


Ina Leet they may preſcribe to ſell the diftrefſe for Execution, and ſo Noe, 8 Care | 


in a Franchiſe which hath conuſans of Pleas, 22 ef61:; B.R.1t was ad- 
judged in Dob- 


fons teſt, that & ſale of goods takingin executionwfoy « judgment in @ Court Baron was nut good whk- 
rt 8 /peciall cuſiome, 


The Statare refiraines ths Court of Admiralty to hold plea of a thing M.10 Jac:i® _ 
done within the body of the County, yer they may award Execution of Cv.B.«qudged | 
the body, 6r of the goods of 2 man'which are found vpon the Land, vp: —_ - 
en 4 recovery-in their Court, MH: 19 H.6.7. Barr 110, Barkers Tos 
And uyma judgment in that Courtybey may ſue forth an execution of it into forreiu payts, of into France &e,. 


Land is recovered in Arcient Demeſne, the Tenant bringeth falſe 
jJadgment in Bank, and doth not purſue his Action, ſo'as the other is ouſted 
of his Execution in Ancient Demeſne, and it was holden that hee might 
fae forth Execution in the Common Bench, asin caſe where a Writ of 
2 is ſued inthe Kings Bench and is not purſued, vi. Title & xecution 

7 | 

Debt lyethin che Common Plegs upon a Recovery before the Mayor of 
Uhe Staple, 5 H,6, Execution 6; M 11 How 


Execation. 
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I 1. How Execution ſhall be againſs Executors or for Executors, 
- w 38 lar Xecutionfor the prineipall ſhall be of the Goods of the dead , npon 
9 H 7.15. 7 E. LL yfelly adminiſtred found againſt them, and for the- Damages of their 
4.8, own poods, Il H4. L , : : 4 X þ 4 . 
29 4 633 46: Upon Devaſtavit returned at the Fiert facies, a ſpecial Writ was 8- 
\E bx Der Warded to haye Execution of the goods of the dead if cc. and if nor, of 
x85. acc, ſo {or their own goods, 11 H.4 70. gH Sy. 2H.4.4. 
« falſe pica., The Executor of.an Executor, ſhall ſue Execution ofa Statute made 
£0 the firt Teſtator,and ſhall have debt at the Common Law, but an Ac- 
count is given to-the-Executor by the Statute, 4, I 3 Ed. 3. Executers 


» 41 


mm 


111. #ben Execution ſball be awarded although 1Error, or At- 
tint be browght, 
F We was brought npon a verdiQ in Treſpaſſe before Juſtices 0 
Oyer and Terminer, and becauſe it appeared upon Record that he 
had not payd bis fine to the King, be was committed to the Fleet untill 
&c. yetthe Actaint is to defeat the Verdi 16 wAſ.2. 
'- Andupon an Attaint a man ſhall not have a Swperſedeas, to ſarecaſe 
the Execution , for the verdiR ſhall be intended to be true untill the con- 
trary be proved, and ſo no Swperſedeas ſhall be apon Certificate of an 
 _ Aﬀiſe, P.5 H:7,22.Swperſedeas 6. 
_ 8 + Ken If one bring a Writ of Error, Men/e Mich. and afterwards _—_ 3n0- 
den in Dale her Writ of Error, 15 Adartins, and the other party ſhew the ſame to 
exd#orthies the Court, he ſhall have Execution, for ſo he might be infinitely delayed, 
caſe, that if tte but the Plaintiffin the Error -may by that fecond Writ, remove the Re- 
W-is oY — cord into the Kings Bench, and from thence go bave a S»per/edeas to the 
Gre 166 015n; Sheriff to ſurceaſe Execution, x9 H:6. 8: So where the Plaintiff i Error 
antred, the Ke- doth not appear art the Scire fac5es, and the other bath Execution, yetia 
co14 cauuet te ® new Writ of Error, he ſhall bave 8 Swperſedeas, 2 H.7.12, : 
pag vs _ Scire facias upon a Fine , the Writ was returned, ſerved, and the De- 
en end f mandant prayed Execution,and the Tenant ſhewed 8 Writ of Error, and 
Error bearigy it Was holden, that the Juftices ſhould not proceed to Execu- 
date before tion, and whereas Execution was awarded, a Swper/edeas iſſued to the 
j«dement is Sheriff, but if a (apias ad ſatisfaciendum be ,. and ſerved , no Swper/t* 
499d, dear ſhall iſſue forth, - becauſe ic is executed , but if a Writ 
Execution be awarded , and the Record is removed by Error , tbe 
Defendant inthe Kings:Bencb, ſhall find Suerty and ſhall haye a S»per- 
ſedeas from thence : So inthe Common Pleas before Execution done » 


if Error come, and there it is agreed, that if the Record be remor 


Execution. 


by a Writ of Error before Execution awarded, they ſhall not award Ex- 
ecution after, becauſe their hands are cloſed, and they bave not the Re- 
cord before them, 20 H 6 4-Execntion 5.2 H 7. 12. 

If one bring a Writ of Error, and doth not ſue t> remove the Re- 
cord, the other ſhal| have Execution, and a'though chat after he brnig 
another writ of Error, ye! Execution ſhall be award: d for the deliy thac 
he did not fue it firſt with eftet, 19 H6.8- 13 £.4 4. Andio upon 
Nox-ſuit in the firſt Error, or if it be abated for any detaulr of che par- 
ty which ſued it, the ſecond Writ ſhall ſerve to remoye the Record , 
but is no Swper/edeas of the Execution, as it 1s where the firſt Writ a- 
bares by death, or not coming of the Juſtices,6 H 7.16. 3 H.7.22.2 H.7. 
12.19E.4 6.10 H.6.6.23 H 6.21. 

If one recover in an annuity, and bath a Scire facias for the Arreara- 


pes, Error brought for erxor in the firſt Record of annuity, is a Su» *# note, if 


per/edeas tO the execution of the arrearages due upon the Recoverie in 
the annuity, but not for the arrearapes after the $cire facias, toc that is 
new Originall, 2»erc 13 £.4-4.E xecntion 15. 


imiges be gy 


Y 
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If oneRecover in Annuity, and the Record is removed by error, yet is a ſuper (ede- 


the Plaintiff may have Debc upon the ſame Record, or Debt for the pe- 
nalty, for non-payment &c. and the error 1s no Sxper/edeas, becauſe 
theſe are Originalls. So if one recover damages in a reall ation, and the ,, 


a5 ſothetr ri of 


dimizes as it 


Record is removed, he may bring Debt for the Damages, becauſe it is a 1 2 Zac. in B.R. 
new Original]. So a man ſhall have Conſpiracy, Maintenance or Redif- Fink and Pains 
ſeifin ater the Record removed by error, becauſe they are Originalls, ©4*: 


bur he ſhall nor have a Scire facies after the Record is removed, becaule 
= lame is a Weir of execution, 4 H. 6. 34. Debt 25. 10 H. 6. 6. 
IS £.46. 

Upon Devaſtaverunt returned againſt executors a ſpeciall Scire factas 
was awarded of the'r goods, and aiter the Record was removed for er- 
ror, yet it was holden, tha* the Juſtices upan this Scire facies might 3+ 
ward execution, but not before che Record remov2d, H. 1o H 6.6. and 
upon N:ihil returned at the Fiers facias againſt chem, the Plaintiff may 
award that they had Aſſets at the day of the firit Ociginall, and executi- 
on ſhall be awarded of their own goods, although the Record be remo- 
ved by error 17 E, 1.45. Execmior 56. 

The King brought a Srzre faci4s upon a Recovery ina Quare impedit 
againſt the Biſhop, who ſhewed that he had removed che Record dy error 
and notwithſtanding thar, the King had execution, for it was holden 


thar heis in poſletlion preſently by the Judgement, A. 22 E, 3.29. Scire 


| Fl V. where 


Execution. 


IV. Where Execution ſhall be of a Statute Merchant or Staple, 
or where one of the Conuſces, or # ſtranger in their name; 
fhall have Exccution,and where with Coſts and damages, and 


how the Certificate ſha!l be, ; 


Ebenham was bound ina Statute Staple to Duplege,and the ſame cer- 
cified anto the Chancery at three ſeverall dayes, the laſt day in the 
rime of Hen.6, who was preſently after depoſed (but that was no pre- 
judice to the Certificate, or fo the execution ſued) and he had execution 
upon the laft Certificate alone, in the time of Hezx.6. and granted the 
Land unto T. ſo that Daplege took no profits untill the wite of the Deb- 
tor whoſe Land it was, dyed, for which cauſe he prayed a Capias againſt 
Debenham, after the time that the extent paſt, and becauſe hedid nor 
ſhew the ſpectall matter, how that he was not ſatisfied, he could not have 
the (apias, but with the ſpecial matter he ſhould have ir, & now after the 
time that the executions paſt , the Defendant ſhall have a Scire facias 
without ſuggeſtion &c.not ſo within the Term without alledging ſpeciall 
fatisfation,as by ſuch caſuall profit,or by the Money tendred os refuſed, 
and where upon ſuch ſuggeftion a Capias is granted, the Defendant may 
come into the Chancery, and traverſe the ſuggeſtion, and put in ſureties, 
and have a Scire facias againlt the Conulſee, and thall $0 quit, if the 0» 
ther cannot prove his ſuggeſtion, and afterwards he was taken by Capi: 
upen the fart Certificate, and it was holden that the three Certificates 
ſhall be intended ſeverall Statutes, -and that the Defendant ſhould not a- 
ver that- there was but one Statute. So upon a Record three times certi- 
fied upon error ſued, 2R. 3.7, &xecation 16, vide Fitz N.B. 130. that 
upon a ſpeciall «fidavit that execution is not done, a Statute may be twice 
certified, and where one Certificate was in the Common Pleas, and the 
other in the Kings Bench, and he had audits qzerels in the Common 
Pleas , and was taken atterwards in the Kings Bench, and was not bailed 
there, becauſe it ſhall be intended ſeveral] Statutes, 29 Af. pl.2g. 
C:rcificate of a, Statute Merchant was ſued forth , and execution ſued 
in the ſame County, the Sheriff returned Now eff inventus, for which the 
Plaintiff ſued- another Certificate to the Major, by reaſon of which the 
party was taken, and it was holden that the ſecond Certificate was not 
grantable, yet the party taken would not be ſet at liberty by 28 £.3.91. 
£ xecution 93: . | 
Where there are ſeverall Certificates in divers Courts upon one Sta4- 
tute, execution ſued fn the one ſhall not ſtay that in the other, becauſe 
they are intended ſeveral! Statutes, but it ſeems he may ſue to the Mayor 
to certifie if there be another Starute or not,and ſo behelped, 29 «A(.29- 
and becauſe where a Certificate is ſued in the Common Pleas, and the 


ſame Plaintiff ſues another Certitiggze,in the Kings Bench, and the Iuſti- 
| ces, 


Execution. © :$7 


ces were certified by the Mayor, that all was but one Scatute, the par- 
ties cauſed the Record to come out of the Common Pleas into the Kr oG 
Bench, and then a Capzas ſhall ifſue from thence againſt che Conuſor, and 
yet one Conuſor was taken before in the Common Pleas, but it appeared 
that he afterwards eſcaped, 29 eAſ. 41. 

A Statute which was certified for the Teſtator ſtall by a ſpeciall writ be 
certified for the Executor , Fitz. N. B. 132,10 where it is not ſufficient- 
ly certified before; ſo where the party doth keep it in his hands, ſo where 
the firſt Certificate is loſt, and if the Major will not certifie ir, a Certi- 
orars ſhall be direted unto him, F. IN F, 244. | 

The Major.of the Staple hath power to hold Plea of thing done in the 
Staple, & upon a Statute acknowledged before him, Execution may be ſu- 
ed, or inthe Chancery at the pleaſure of the party, g H.6.7#ri/diftiun 6. 

{t was ſaid, that Execution of a Statute Staple or Merchant ſhall not be (u- 

ed in the Chancery without ſhewing of the Statute, & then the ſame {hall 
remain in the Chancery, where it ſhall be cancelled, for the party ſhall 
never have Execution thereupon again, 2.R. 3.7. but where a Statute 15 
twice certified, and he ſueth Execution upon the firſt Certificate, and the 
fame is avoided by an eygne title, and the Statute is not cancelled, and he 
ſucth a {4pi4s upon the other Certificate (as he may) if the ſame be now 
cancelled he ſhall be puniſhed in Tzeſpaſſe, which is nor reaſon, 2 R. 
3.7. Execution 16, 

Upon a Scatute Merchant a (apias iſſued out of the Chancery, return- 
able in the Common Pleas, The Sheriff did return A on eft inventus,now 
Cavias and Extend; faciarſhall not iſſue out of the Common Pleas, with- 
our hewing the Statute tothe Juſtices, although he had ſtewed the ſame 
in che Chancery before, and if the Sheriff hath reurned (epi corpas, and 
hath the body here, if he do not ſhew the Statute, the party ſhall go quir, 
although: it be loſt, but upon a Statute Staple he muſt ſhew the ſame up- 
on the C 4pias awarded, but not afterwards, becauſe in the ſame place, 
37 H.6.6. and 7. 

It was holden, \that if a Statute becertified, .the Plaintiff ſhall tave ex- 
ecution without ſhewing of ir, but it he doth, not ſhew it at the day of 
the return, the other ſhall be at large, although he hath Execution of | 
the body of one or of all the Defendants, 26 H. 6. E xecation 6.Sce the 
Statute of 5 H 4. £4P.12. 
PFava/or ſaid, that he iaw where the Recogniſce died, and a ſtranger came 
in kis own name, and ſheed the. Statute and had Execution,alchough the 
other came not in proper perſon, and upon a Statute made to two, if one 
come with it he ſhall bave Execution in both their names, and it is a com- | 
mon courſe that every ſtranger who comes with the Statute ſhall have ,, , y 
Execution upon it inthe name of the Recogruice, 12 £.4,10.and 11 Exr, 7, _ 
eMlion I4. | YouT I4 #,7,6 . 

And upon Nox eff invents: returned upon the Certificate where the :: £.4. 1, 
Plaintiff died his Executor ſhewed the EF a had Execution up- *9 4.5. 9.46c. 
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on it, 17 E.3.37. Butſee 18 E.3.10. he ſhall not have it without a $c;- 
re faciar. Vide Eliz. Dyer, Conuſce of a Stature Merchant had it certifi- 
ed in the Chancery. and thereupon had a Capias upon it and died, upon 
the ſhewing of the Statute, his Executor had a Scire facias. 

The Recogniſee ſhall have Execution, although he hath releaſed his 
Right in the Land, and although he hath purchaſed parcell of it, 45 
; if Proceſſe be awarded to arreſt the body, and the Sheriff doth no- 
thing, the party ſtall come and plead an acqu'ttance without an eAndita 
querela, otherwiſe it is ofa defeaſance, bur he ſhall plead the deſeafance, 
17 E 3.3. butif he be taken he ſhall not plead an acquittance, but ſhall 
be put to eAnudita querela 45 E.3.24 anda man ſhall have an awdita que- 
rela before the Extent returned, and thereupon ſhall have a Yexire facias, 
or 2 Superſedeas, 17 E. 4.3. Execution FI. 

The Sheriff returned the party dead, for which cauſe he had Execution 
of his Lands, 15 E 3, Execution 59. 

Upon Non eſt inventus returned, it 15 no Plea, that there is no Certiti- 
cate in the Chancery without a Writ to teſtifie the ſame, 1 5 E. 3. Execn- 
tion G1. 

When the Sheriff returneth Clericas beneficiatur upon a Statute, it is 
holden that the plaintiff ſhall not have a Writ to the Biſhop de boxis Ec- 
clefe, becauſe it is not given by the Statute, but he ſhall haye a Writ of 
his Lands, 19 E 3. Execation 79. See 8 E.3.36. But ſee a Scire facia; of 
an Annuity for the King was awarded de bonis ſpiritwalibus, 8 H. x}. x. 

And note- that upon return of the death of the Conuſor, that upon a 
Writ to- the Sheriff to make. delivery upon ſuch return, chat he return 
thaz a ſtranger is in-by a later recovery, the ſtranger ſhall not be put out 
without his anſwer, 9 E.3.execation 197. but it was holden that a pi/ne 
Feoffee ſhall be put out withouta Scire facias, but there is no mention 
made of the Recwurn of the Sheriff, 2 E.2. execation 118.vide 17 E-3+ 
extermtion $3, 

The Conuſor- ſhall not have a Scire facias to have back his land upon 
an acquittauce ortheterm ended, if he do not tender the cofts and char- 
ges of the- party, and' the ſufficiency of the coſts ſhall be tried by the 
Countrey, 47 E 3 11: See: 46. *Afſ. Scire facias 134. and 15 H. 7.15: 
but rpon an Elegit the plaintiff ſhall have the bare extent without his 
coſts, 31 E 3:extent 13. 

When a Statute Staple is certified into the Chancery, (apias ſhall iſſue 
forth returnable there, and alſo proceſle to ſeiſe the Lands into the Kings 
hands to anſwer, at which day he ſtall have Liverie our of the Kings 
lands without any more, and the Writ is returnable in the Chancery, 
bur when upon.a Statute Merchant a Capias doth ifſue out of the Chan- 
cery, returnable in the Common Pleas as it may, Execution ſhall not be 
of Lands and 'goods untill the Capias be ſerved, or Noneft inwentus re- 
turaed here; and then he ſhall have.it returned in as many Counties as - 
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will, and upon Aon eff inventas returned here, an Alias Capiar ſhall if- 
ſue,z7 H.6.7.15 H.7.14.See the Statute of 2 E.3.Cap.g. 

See , that upon a Statute ſtaple by the Statute of 27 E.3. (ap.g. The 
Major of the Staple ſhall keep his body in priſon , if he be found within: 
the Staple until che Party be ſatisfied of bis debt and damages , bur if it be 
out of his Iuriſdiction, it ſhall be certified into the Chancery under the: 
feal of the Major ,. upon which a Writ ſball iflue forth to take the Body 
Lands and goods, and upon that Execution ſhall be as a Statute Mar-- 
chant,and that is with Coſts and Damages , and Fairfax conceived, that 
this is the courſe to-have the coſts at the end of the Term, that where the 
Defendant hath a Scire facias in Chancery to have back his Land, the Co- 
nuſee ſhal ſay that he had not levyed his coſts and damages ard then what- 
coſts and damages ſhall be allowed him ſhall be adjudged by the Chancel- 
lor according to his diſcretion.,, becauſe the debt and time appeareth ad 
quod non fuit reſponſum , 15 H.7.16. 

And it was then holden, that upon a ſtatute ſtaple Execution ſhould be 
awarded of the whole at the firſt, but upon a ſtatute Marchant, he ſhal have 
a Capias, and upon a (eps returned, he ſhall remain in priſon a quarter of 
a year to ſell his Land, but upon Nox eft invents returned Execution ſhall: 
be of his goods and Lands, &c, and at a Statute Marchant is the ſeal of 
the King and 0f the Party , ſo as ſome conceive debt lyeth thereupon. 
 S2nere, But the ſtature Raple hath not the Kings ſeal (but being grounded 
upon the new Statute eAnno32 H.8. Cap.s. it hath alſo the fcal ofthe 
Party) and it was holden that Executors may ſue Execution of a ſtatute-- 
ſtaple, or Merchant without a Scire facias , which he cannot do upon a 
Record at the Common Law,. 15. H.7.15. and 16. And the new ſtatute 
{taple ſhall be acknowledged betore one echiet Juſtice or the other, or be- 
fore the Major of the ſtaple of Yeftminfter ,. and the Recorder of Lox- 


don. 


V.Where Execution upon a Ricogniſance ſhall bee, and how , and 
in what manner agaizſt the Party,or againſt the Feoſees, 


A Recogniſance of Peace, and to appearat ſuch a day in Bank, and al 
the day his —__ not recorded ,. and ifhe be bounden to ap” 


pear at any Zefendants ſuit,the other ſhall ſerve him without more,other 
wiſe it is there, yet there Execution was not awarded brit by Scire jacias, 
yet it appeared that the Recogniſance were forteited, 38 H. 6. 10.39- 
H.6. Execution 10. | 
A Scire facias upona Recogniſance,ard death returned, for v hch'a 
Scire facias was awarded againit the heir and ter- Tenants, who be 13 re-: 
arned, warned,did notappear, and there upon the Plaiatiff,had an E/egio. 
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T3 E.z. Exeeution 30. and upon 2. Attaints of Rediſſetlin one being 
returned dead, Execution ſhall be againſt the heir, and the ter-Tenant to. 
gether,19 E.g Execution 81. | 

3.456.318, After the day encurred,the conuſee had Elegir,and a Writ of Extent to 
ac. * deliver, &c. until 1801. levyed , whereas the Recogniſance was bur 100, 
Owereiſin marks and the Roll 100. marks, for which cauſe the Writ was amended, 
thy: caſe tie ard the Extent ſtood until he had levyed 100. marks,and then reſtitution, 
Shenff bed 1% | t all was entred into the Roll, 44 E.3.12, So where damages were 
vjed the 990? axed to 100.1.and entred 100 ſhil, the ſame was amended 45 E:3.19. ſo 


. 1, of tb | 
— of FJ where the N5f pris doth yariefrom the ſum demanded, 2o H 6.16. and 


the Convſor and 17, | 

what peniedy A Scire favias againſt the Feoffee of the Recogniſor who ſaid that 
Tote ji ®' there was an other Feoffee of other Partynor named, &c, for which a 
9 H.4.4.23 E. Writ was awarded to warn him to ſhew cauſe why his Lands ſhould allo 
3.E xecuton beextended H 41 E.3. Execution 37. See 45 E.3.17. wherethe Feoffee 
127.15 E155, ſhall have Andita querela apgainft the Conuſee & the other Feoffee,and a 
I 3'-" Venirefaciar againſt both, andthe other Feoffee only, and a Yeyive facias 
Dyer K - Y 1, againſt both and the other Feoffee pleaded an Acquittance, &c. and upon 
Part.Heibiyts Execution ſued againſt the Feoffee where the Recogniſor alſo hath Lands, 
caſe 33 E. 3. he ſhal have a Scare facies againſt him roanſwer for his portion,q7 E.3. 4. 
Audit: quercla Andnote,that the Writ ſhall not abate b<cauſe all the Feoffees are not 
— 7-%- named, yet none ſhall anſwer until they all appear, 4.11 E.3. Execstion 

| 266. 

Upon the Recogniſor returned dead, and a Scire facias againſt the ter- 
Tenant, it is no Plea that the Recogniſor hath an heir,but it is a good re- 
turn that the heir hath Part ofthe Laid, 394d. 

Execution ſued againſt the Ter tenant was challenged becauſe not 
firſt ſued agaiuſt the heir:Trefi/5an, you ought to ſuppuie that he hath an 
heir,and that he hath Aſſets, but the heir is bound no more then the Feot- 
fee, becauſe he is not named the Recogniſance , theretore aniwer: Alſo he 
need not firſt ſue againſt the Executors,7.7 R.2 Erecstion 46.But Proceſs 
{tall not be awarded againſt the ter-Tenant uncui che debcor, or his heir 
þe warned, but the heir and the Tenant may be warned by one Scire f«- 
cias or firſt the heir,and upon Nihil returned, then the ter-Tenants,T.17 
£3. F xecation 1 39. but ſee 46 E.3. Rreef. 605 A cere facias againſt the 
heir,executors and ter-Tenants , and all warned , alchough the heir nor 
executors had not any thing, 

The Recogniſee by the firſt Writ ſhall not have execution but of the 
Land which the Recogniſor had at the time of the Recogniſance , and up- 
on Returnthat he had no Land, then he ſhall have a Y Vrit to trye who 
had at the time, &c. or after,ec.36 E 2, Execution 47.19 E.3.1. Sec 
where he had all at the firſt Wrir by Elegit T,23 E3. Execcnt. 69. Viae 
Stat eſt. 46. 

Where two ſued execution, the monies was delivered to one,and to the 

atturney to the-other, 27 14 E.z. Execntics 76. and the TI" IN. 
| qure 
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Court did pay the money to one, the other being abſent, and it was 
hs , and the Recogniſance was withdrawn, 4,23. E,3.15.exerntion 

7. 

A Scire facias upon a Ree9gniſance doth not ly, it againſt the Tenant of 
the Freehold , not againft che Guardian alone, and the heir ſhall have 
his age, See 12 E.3.exec#tion 77.he ſued againſt the other tor-Tenants,and 
the heir within age, a writ brought againſt the Leſſee for years alone was 
abated, H.20 E. 3. Scire facias 121. | 

Execution ſued againſt two, one was returned dead, andthat the 0> 
ther had nothing, the Plaintiff prayed a Scire faciar againlt the heir of 
him that was dead, and the Ter-tenans, and ſurmiſed that the other 
had A lets elſewhere, and becauſe he would not fue eecution upon the 
11bil returned he had a Scire facias, P.13 E.3. execution 78. and if the Vide1y Cay. 
Plaintiff doth know that the one hath not any thing, he ſhall have a Scire ** #-8. the cafe 
facias againſt the heir ofthe other for the whole,yet no recogniſance doth j7,7 10h07 nc 
bind every one in the whole, 2.5 E.3.execntion 100.but by the Statute he 5,4;u7, © 
may have a Scire facies in the other County ,and then execution againſt the Pawts , and 
iſt ſhail ceaſe, untill the other appears, H.rt 2 E.3.9.execntion 141, af ter wards 

It was ſaid, thata purchaſe of parcell of the Land did extinguiſh the "757 a 
Recogniſance, M.22 E.,3.execution 88. and ſo of a Statute dept mage 


. ; tbe Leſſor, the 
If a man ackfiowledge a Debt without plea in Banck, execution ſhall not tw afrer- 


be awarded by e/egir without proceſſe of Law , as an action of Debt, ſo wards coxve)- 


the Statute of Weſt. P.2. E.2, execution 120. vejed the other 

A Recogniſance payeable at divers dayes , upon one day incurred, he ho dro, 
had not Execution by Elegit of the moyety of his Land,and then the other c,,,,;,, , ken _ 
day encurred,he now ſha!l have Execution of the reſt during his poſleſlion botden in that 
ofthe other moyety, M.10 E.2.Execation 137. quod mirum. And by the ©a/*, that by 
later E/egit he onght not to have the moyery of the reſt, and that alſo '* —_— of 
was doubted, and denyed by Shayd, that by ſuch means he ſhould have 2. p ay Fes _ 
Executions, where he might hold the firſt Zand, until the whole were le-;;, ;; 47 $:atuts 
vyed, Quere:yet Elegit was granted upon the firit day broken, 24,16 E.2, was ex:ind, 
Execution 138. 

A man recover his debt and damages , and before Execution dyeth, a 
Sire facias ſhall iſſue againſt the ſei , and ter-Tenants of theLands 
of the Defendant at the time of the Judgement, and upon that ,the Parcy 

1 7 E 6.Dyy 81, 

may have Elegit 4 Eliz.Dyer 203.7 H.4.22.acc. Yuere, Plow, (om. 1itie, 1 wes 
Party hath not cleQion te have execution againſt the heir, or executor. Dyy 149, 18 
439.4.10 H.7.3. by Vavaſenr. El;7.Dy(r,3 41. 
« The heir ſhall be charged in debt of the Lands which he had by diſcent, 7-3-7. Ha : 
the day of the Writ brought, and not the day of Judgment, 24.18 E 2 Pint [hal 

xecution 241. u3! bave Elegir * 

One recovers Debt , and hath a Scire facias, now upon that Recovery bu! of ſuth 


he ſhall not have a Fiers facies ofhis goods but a Scire facias , 21.18 E IG were 
Execution 143, t 7 dex, Mn LC 
. . 4 . . . . - , ty "—_—_ 

A Scire facias againſt the principal and ſureties the principal beins ;;ue if the, 
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warneth appeareth , the ſureties not, it was thought fir that execution 
ſhould be againit the ſureties for their Contempt 11 H.4.12. (ondemna- 
Fion.9 | 

A Writ out ofthe Common pleas againſt ter-Tenants naming their 
"Names, and another in another place to ſuch a one , what Land he had at 
the day of the Recogniſance and nor generally of his Lands, for which it 
x7as abared, 46 E.3.29.Brief. 605: But it was holden that he ſhall have a 
Scire facias againſt ter-Tenants and name them at his peril , and if they 
have but for years, he who hath the Freehold ſhall have an Aſie 20 E.z, 
Srive factar 121, 

A Scire facias againſt ter-Tenants,rhey ſay that oneR, holdeth parcel not 
named R.being warned appeareth, faith that A.ho!deth another parcel not 
named,now Execution (1 all not be againſt the firit Tenants, tor they may 
hold ro the Plea ot R. if the Plaint:ff wil reverſe it, and it he conteſle it,all 
ſhall ſtay rill A. be warned, for Execution ſhall not be taken by parcell, 
and the firſt might plead other matter afterwards againſt the Execution, 
and a Writ ſued forth ro warn A.and not him and all the ter-Tenants, nor 
all whom he will call Tenants, 2=eve this, And afterwards A.was returned 
Nil, & then if A. appeareth by Atturney,he may plead how that he had 
not day,otherwiſe the other ſhall have Execution, M4 1183. Execution 
206, 

But ſee 2 E.3 Scire facias, 141. That where one was returned warned, 
and the other Nihi/, and he who was not warned did not appear, yet Exe- 
cution was not awarded but Proceſs by Teftari againſt ch» other into 
another County who made default , and the other would have pleaded an 
Acquicanceby atturney, but could nor, becauſe he had not day in Court, 
D24ere, ifhe had appeared 1n proper perſon, ec. 

Ihe Sheriff returned an extent, but not that he had delivered it, &c. 
the Party had a Scire facias and fieat alias, becauſe the Court was not fa- 
tisfied, it he were ſatisfied, 4 12 E.3. Execution 117. 

A man condemned and outlawed/brought a Writ of Error , and found 
bayl, and did not keep his day. CMordant, the Party is put to a Scire 
facias upon the Recogniſance againſt the bayl becauſe he is now out 0f 
Execution, b: cauſe he was oncein Execution, and the Recogniſance 1s 
0 the King, and not to the party for which cauſe it ſeems he ſhall have 
( 4pias, 8 H7.9 Scei6 H 7.21 E.4 80. 

So jt is agreed , that where a man is in Execution upon a Statute , and 
findes bay], -and doth 2ot appear at the day, but at another day the bay] 
bring himin , now it 1s inthe EleQton ol the Plaintiffto take Execution 


5 


of 1s Body ard Land, or to take the bayl,See 59 E 3. Execation 43. 
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VI, When Execution ſhall be for one, or againſt one, and that for 
the whole, and when Execution ſhall be for Part. 


F three recover damapes inAſſiſe of before execution taken forth tws 
of them dye,the third ſhall not have Execntion, but ofthis portion: but if 
Execution had bin ſued for damages, and the Land delivered to three by £- 
legit and afterwards two had dyed, the third ſhould hold the land until all 
the damages were levyed, otherwile is it of a Recogniſance or debt recove- 
red M 13 E.;3. Execution 75. | 

If ewo ſue Execution, and before extent one dyeth, yet the Sheriff ſhall 
extend the Land , and ſhall deliver the ſame to the other, 1 1. R.2. Breef. 
938. 

But if two ſue Execution of a Statute-Merchant, and the Cunuſor is re- 
turned dead , and then one of the Conuſees doth alleadge the death of his 
Companion, he ſhall not have Execution without ſuing a YVrit out ofthe 
Chaunccery upon his Caſe, 25 E.3.38. Execution 92. 

A man recovered 401 damages,and by Fiers facias,the Sheriff delivered 
him 101, becauſe the other had no more goods, who ts now dead; it was 
now ſaid that if he hath Executors who hath Aſſets, Execution ſhall be 
ſued forth againſt them, bur he ſhall have Execution againſt the heir at 
his peril of the relidue Af.19. R.2.E xecation 263. 

And it was holden that the heir ſhall not be charged but for his portion 
upon the Statute of the Aunceſtor if there be other Feoffees,fo of the Gar- 
_—_— the Heire is under the Guardianſhip of many, H. 48. E.3.You- 
chee 76, 

The King not being well informed did licence his Tenant in Tail to 
alien, and to take back eſtate to him, and his Wiſe, who did ſo and dyed, 
the Wife held the Land , A Scire facies iſſued for the King, for the mean 
profits, becauſe the King was deceived , and forthe 2, parts ſhe ſhall be 
charged bur not for the third part, becauſe ſhe had cauſe to have Dower 
_— CC , yet ſome ou of opinion _ ſhe ſhould anſwer the whole, 

aule the was privy to the Wrong, Viae 40.Af,36.Gard.1. F as. 

One levyed 10.1. by Fiers Pater time a Teftator, and the re- 4 pn Lie 
lidue by Fiers facies of the Executor , or by Elegit againſt the heir , but am Her- 


there he prayed the whole firſt,and it wasno folly in him, 19 E.2. Execs- "4 la > HHP 
H0n 163, | \ | 
Execution ſued againſt all 6. Conuſors of a Statute, & upon the taking ni Ts 


of one, he had a Writ to take the others, although that one was in Execu- niſor rennor 
Lon, 26 H.6. Execution 6. And where he ſhall ſue againſt all, or againſt extend the laz4 
oneSee4 E.4 41.5 E.4.5.44 E,3.Execution 36.And where one being in 54 9oneo/ibem 


Execution Proceſs ſhall be azainſt the others,See 34 E.3.E xecution 129. "a : jaw _ 
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Scire facies upon Damages recovered againſt 2.0ne was returned warn- 
ed, and chat the other had nothing , the Demandant prayed Execution 
againſt them both at his Peril, and upon a Recovery in value againſt two, 

Vide 36 H. 6 the Execution ſhall'be agg both,. but here hethat appeareth ſhall have 
AcACC, Ide dies until the other warned , or a nih;/ again returned, although 
that he who appeareth confeſſeth the ARion,and if one caſt a ProteQtion, 
ho Execution ſhall be againſt the others, 1 H 5.4. Execution 22. 
.. Note there is adifferencie betwilM doings Execution, and ſuing Execy- 
tion,for if a man do recover againft 3,and one is preſent at the barhe ſhal 
be taken in Execution, bur if they be all abſenc, he ought to fue forth Exe- 
cution againſt them all:in. common, by Srrange Juſtice, 
A Scire farias upon a Recogniſance againſt two, the one is returned 
dead,and the other that he hath nothing, the Plaintiff at his prayer had a 
Scire faciafagaink rheheir and Ter-tenant of him who was dead, and by 
Teftatum in another County againſt the other , or he may have Execu. 
tion againſt the Survivor ſolelic , but he ſhall not have Execution againſt 
the heir , | or -Executor of him who is dead, without alſo ſuitig Execution 
2gainſt the Survivor, 13 £.3.E xecution 78. 
Scire facias after the year for Damages recovered againſt two in an 
Aſliſe, the one was returned dead,and the other warned, and it was holden 
that he ſhould not bnve Execution. againſt the Survivor witheut ſaying 
againſt the heir, and.the, Ter-tenant of the other, yet the Sheriff mighr 
levey the, whole upon one. But T horp was of opinion, that the Survivor 
who is party of che wrong might onhie be charged, but the opinion of the 
rt was contrarie. Alſo the Sheriff canno: levey the whole againſt the 
heir of the one; or the other Ter-tenanc, tor there 4»44 querela lyeth if 
he be charged above his portion, 19 E.3.Execation $1. 
A Scire faciat againſt two,one warned appeareti,the other makerh de- 
faulr,and the Plaintiff prayed Execution againft hin, nd ſhould not have 
it, for then he cannot ſue him who appeareth , whererore Execution did 
ſtay,P.6 E.3.13.Execation 103. | 
Scire facias upona Recoverie againſt 6.where 3. were returned warned, 
and z.dead, It was holden chat a Score facias ſhould iffue againkt the heires 
Vide 1H.5.46.and Executors, and by reaſon of the nonage ot one of the heirs, the pro- 
= , cedings were ſtayed againſt the reſt, and no Execution againſt any of 
"de C5. "41. them, becauſe the other might h 
:» Bluokelds | gat have anAcquittance,29 £.3.,39.£xec.I 36. 
Coſe, and 33 Maintenance againſt diverſe, one who was found guilty is in the Mar- 
H.6.47,c0n- ſhal ſea,now the Plaintiff ſhal not have Execution againſt him without re» 
trarie be may leaſing to the oth in Treſpaſs. And ic was faid the ſhould nor pro- 
i " 594) ſecure againſt the others without ſetting him at large , for otherwiſe he 
9 oo 75: hath his Execution, which ſhat-not be without releaſe to the others.And it 


cK:30n,. and tbe 


body of ow! is is There faid,ifthreeare condemned joyntly , and one of them be taken by 
wo full ſatizſa- a (apias 44 ſatisfaciendam,, the Plaintiff ſhall not ſue the others, 7 H.4- 
Hon-buts 20. Judgement 66. 


4 _ for © But where three are bound in a Statute jointy and ſeverally, the P _ 


E « J 
. tiff ſhall bave Execution againſt one,or all of them at bis eletion,and not 
againſt two., andſo of an Obligatzon,, But if he dring debtagainſt them 
al upon a Joynt Bond, the Execution ſhall be againſt all; bur it he bringir 
by ſeveral Precipes , he ſhall not have Execution but againſt one, 34 E.z. 
Execution 129.14 H.4q.19. Execution 29. 

Where three are attainted of Diſleiſin, the King may take Execution 
for his fine againſt one only,but ſo cannor the Party,is H.,5.5. Execution 


I 53. 


VII, # here Execution ſhall be upon a Recovery here again#} 
him, who hath not Land but in Liberties,County Palatines, 
or Auncient Demeſne. | 


e was ſurety of A.for to keep the peace, who brake it,and the ſurety 
Oc nothing but in Durham , the King ſhall ſend tothe Bi or his 
Chauncellorto do Execution, CM 1 £.4.Execation 11. and that ſhall be 
upon return of the Sheriff thar be hath nothing, and the Party did furmiſe 
that he had not any thing but within the County Palatine,and the Tenor 
of the Record which is certified ſhall be ſent thither,F.N.B. 132. 

A man ſueth Execution of a Statute'Staple, and rhe Defendant being re- 
turned N bil, he doth alledge that he hath Land within the 4. parts, for 
which a Writ was awarded to the*Conftable there to do Execution. The 
Reporter thinks that he ought firſt to have a Writ to the Sheriff to deli- 
ver his Lands out of the Kings hands, and then'a Writ to the Conſtable, 
M.21 E. 3.49; Execution 70. Br.Execution 115. 

At the Capias upon a Statute Merchant upon. N on eft inventzs returned 
2 Writ to ſeize his lands, and the Sheriff returned, chat he had not any but 
in Auncient Demefne which he held joyntlie , &c. the Plaintiff furmiſed 
that the Land was Frank-fee, and that he was ſole Tenant, and pon that 
had a Writ,e#c.P 15 E.3. Execution 62. 


395 


L 1xd in Aun:+ 


A man had Execution of a'Statute Merchant of Lands in Ancient De- cie»: deme/ne 
meſn againſt the Feoffee, and being pur our he ſhall have an Aſſiſe at the +7 be {uz 3x 
Common Law by the opinion in AL.2 E. 2. Execution 118,But it was hol- ©7492 %ou 


cen 'a goed Return,upon a Statute, that the Pa 


in Ancient De P.15 E.3 Return of the Sheriff 1 09. 


a Statut? 
had nor any Land but ,,, 
becauſe the Par + 


ly thereby recovers not Freebold, but Elegir is at the common Law and Ancient demeſue vs As- 


quited of execution by 3;Elegir.by the ſtatute of Weſt.2 Cap 18.3 E.2. Exccutior,$y. acc. 


He who bad recovered Da in Treſpaſs , ſued forth an Elegir of 
Lands in Ancient Demeſne, and it was held, that he being pur our, could 
not haye an Aſſiſe,becauſe he ought not to haye had Execution of thoſe 
Lands , for the Statute extends only to Lands at theCommon Law , and 
ſtall' not bind in Ancient Nemeſne, where the Recoyerie is by Writ of 
Right Cloſe in the nature ofany Action, H.8 E.z Execation 136, See ac- 
cording to that 22 A[45 8 Ancjent Demeſne.23- That the Sheriff ſhall 
not deliver Lands in AncientDemefne by Elegir,& iftheRecogriſee dyetrh, 
l!isExecutors have not any remedy, for they ſhal not have a Writ of __ 
Eee 2 lo1C 


Clofe in the nature of an Aſliſe, ſo\heither the Teſtator as I conceive: bur 
upon a Statute Merchant Lands in Ancient Demeſne were delivered in 


Execution, and held good, 7H.7. 11. Sex 7 H.4. That Lands in Ancient 
Demeſne are good Aſſets. | 


—_H—_—_—_—OOATw—@wl___. — 
—— —— 


VIIEF.. Wien after Execution awarded a Superſedeas ſhall iſſue 
forth to ceaſe, &&c. And where execution ſhall be ſtayed 
againſt owe until Judgement be given againſt the other. 


Ebt againſt three by ſeveral Preczper upon an Obligation joynt & ſe- 
veral.all plead,and its found for che Plaintif, he hath a Capies and Ex+ 
rent againſt one, who prayed a Superſedeas, or that the Plaintiff would re 
linquith the others, & a Swperſedeas awarded cauſa conſcientie, becauſe the 
Recovery was by default, Laere. It ſeemes the Plaintiff ſhall never have 
Execution againſt the others when he hath choſen Execution againſt one, 
but in Treſpaſs where hee ſueth for Execution againſt all the Defendants, 
and one onely is taken. , yet Proceſs ſhall continue againſt the others, bur 
that is not like the other caſe,4 E-4.14. Vide 14 H.4.19.That he who re- 
covers againſt two upon an Obligation by ſeyeral Precipes ſhall not have 
Execution but againſt oneat his Peril. 

A.B.C.& D.are ſued by ſeveral + oy on their joynt and ſeveral ob- 
ligation, A. & B.' are condemned, C. doth demur, . D. pleads to iſſue, and 
their pleas continue,the Plaintiff ſueth Execution by Capias againſt 4.1 
got, in Treſpaſs no Execution ſhall be againſt one until the other be con- 
demned, and here it appeareth by the information of the Preignothorie 
that ail are ſued upon one Obligation, and the entrie is general that Exe- 
cution ſhal be,and in Debt upon all condemned and one taken,Proceſs fhal 
ifſue forth againſt the others, &c- and. a Super/edeas .was awarded c44/4 
conſcientie, becauſe he did recover by Default, 5-E. 4.4. 

Where in treſpaſs ſome are found frnen the ep of others depend 


3$H.6,13. 13 
H.4.8.4tr. 


4. C.P2y; ;, 12 Proceſs, the Plaintiff may pray Indgement againſt thoſe who are taken, 
wei Fo "and Execution ſhall ceaſe, &c. and then he = Releaſe, or, relinquiſh 
Caſe. againlt rhe, others,and have execution againlt the firſt, 5 E.4.5.15 E.4-27. 

36 H.6, Fiers facias 3.44 E347. Execation 36. So it ſtems in debt by ſe- 
veral Precipes, . where.all are condemned, and one is taken, 4 £.4-41- 
So in debt by one Preeipe,and parcel is found or confeſſed, and they are 
at iſſue upon the reſidue, he ſhall have Judgement, bix Execution ſhall 
ſtay of the debt anddamages , 'until,, 5c. but 'of Cofts he hatt.not have 
Juagment untll, &c. 36 H.6.6.14. .S6 upon ſeverall Iſſne m Treſpaſs or 
Demurrer for pat, and the iſſue found 32 H.6.6: and'7. M14 7.7. 
AStatute-Merchant was certi fied, and a Capies awarded, the c 
came and purchaſed an a/F#dita querela, and prayed a venire facies dut _— 


Execution, 
the Common Pleas, where it ought not to iſſue untill Execution returned, 
yet for the miſchief ofthe Party that he ſhould not be impriſoned a venire 
facias was awarded wich a clauſe of Swperſedens, H.17 E.z: Execution 

I. | 
Execution of a Statute was ſued againſt T.who brought Audita querela, 
and Scire facias, and was nor-ſuit, for which Execution was awarded, then 
came G.as Tenant of Parcel, &c. and had an Awudita querela upon releaſe 
of the Conuſee ſuppoling part of the Land of G.to be delivered, and as to 
the reſidue 4#54 t5wet , the Sheriff did certifie that none of his Land was 
delivered,and the Writ to the Juſtices is to hear him, if Execution be ſued, 
which is nor, to the Swperſedeas iſſued without warrant, for which Execu- 
tion awarded, P.17 E.3-27. Audits Qucrela 21, | 

In Dower,the Tenant vouched in a forrein County, the Demandant did 
recover preſently in the ſame County where the Writ was, but no Execu- 
tion till the voucher was determined, H.13 H.4.7«dgment 221. 

Entrie upon difleifin of land andrent, as tothe Land it was found for the 
Demandant,the Rent yet did depend in Plea,the Demandant prayed a Fie- 
ri facias of the Rent, and had it,and this returned Fiers fecs. Littleton ſaid 
that the Defendant ſhall not have Error until Judgment be alſo given of 
theRent, and in Treſpaſs againit-many no Execution ſhall be-againſt any 
condemned, or acquitted, for which here he prayed a Superſedeas, and the 
money might be delivered to the Defendant till the Rent alſo tryed; Afoil, 
it is true in Treſpaſs, bur here the Rent and Land are altogether feveral, as 
Debt upon an Obligation and Contra, where recovery of one, or Da- 
mages for the one doth not touch the other. Priſoit, here is but one De- 
claration, for which he ſhall not have Error, till the whole be determined, 
otherwiſe it is where there are ſeveral declarations,as upon ſeveral Precipes 
itis the uſe, but bring a ſpecial Writ of Error , and we will adyiſ eoit, 
And it ſeems the Error was inthat, that Execution was awarded of the 


Land before Judgment. of the Rent, _ P.36 H.6. Fiersi facias 3.36- H.6. p1,c ru 


14, 


fron 26, 4 diffe- 


Note,where in Treſpaſs the Plaintiff had} againſt one,and the rence. taken 
ther did depend inifſue, andafterwards barced the Plaintiff, yetupon his *7'x! © 8*ne- 


prayer he ſhall recover againſt the other, otherwiſe not, 4.4 E:3.8;- 
A Scire fas. upon a fine,the Tenant as to pareel pleaded joynt-tenancy; 


ral Nomenuye 
and a (pe- 


and as to reſidue a ſpecial Nontenure, for which no Execution without ne pleaded. . 


that tryed, which he ſhould have h general , Nontenure pleaded, 
and in' a Scire facias upon a Recovf®ſy upon Nontenure pleaded, he ſhall 
have Execution at his peril, 11.4. 16.and he was driven to maintain his 
writ,and that ſeems to be the cauſe,that in a Scire facias Nontenuregene« 
rally is no Plea.7 H.6.18.14-E.4.2,05c. 

Upon fuch grant of Rent in Fee that it ſhall ceafe duringthe Nonage of 
the heir &-c yet the Wife ſhall recover Dower during the Nonage , bue 
Execution ſhall be ſtayed, 10 H.7.1 3. Vide 22 E.3.4cc. 


j 4 
4 
Execution. 


IX. IWhere the Survivor ſhall be charged , or the h:ir of the Exe. 
cutors of the others , and where the Heir,and Executors , and 
Survivor, and ter-Tenants: | 


Cire facias upon a Recovery in Detinue agaiaſt Husband and Wife, 
Die Husband dyed,and the Writ iſſued againſt the Wife as his Execu» 
crix, and held good: although as was conceived it might be againſt her as 
Wite, becanſe ſhe was party to the Judgement, Af. 13 H.4. Brief $71. 
Vi. 4 H.6.6, where upon an Obligation to Husband and Wife , the 
brought Debt as Executrix of her Husband. 
A Recogniſance made by two , upon the death of one the Party 
may have Execution againſt the Survivor, or againſt him, the heir, and 
the ter-Tenant of the other,r 3 E.z.Execntion 78 yet in the Recogniſance 
it isnot mentioned that every one is bound in the whole,5 E.3.35.Execu- 
ton 110. 
But npon Damages recovered againſt two , the execution ſhall not be 
Y\i.C.s.Part, againſt the Survivor only, and if both be alive , and the one be taken by a 
Blunficlds Caſe Capiar,the other ſhall be alſo taken,otherwiſe the firſt ſhall be diſcharged, 
29 H, 8. Cont, Vide 19 E.3 Execution81.29 E.3.7. Execution 155. 

Land H. were bound to E.afterwards G. martieth E and afterwards. 
is made Adminiſtrator to H, with others, G. and E. his Wife brought 
action againſt the ſame G, and his companions , and held it did well lye, 
and that he ſhould have ſuch ARion upon the Band made by H. tohim- 

gt ng; ſelf. Afterwards exception was taken that 7. had alſo made his executors 
Herber:s Caſe 9X named, yet all was good, becauſe H.did furvive him , bur at the ele- 
1.Conr. ion, &e. Andafterwards it was holden that where both are dead, he 
ought t6 charge the executor of the ſurvivor E.alone. So of a warran- 

ty,&c. and it was a joynt Obligation, 31 E.3.Execators 82. 
Obligation made by two,onedyeth, Hank,the Obligee ſhall ſue the Sur- 
vivor with the executor of the other , otherwiſe it ſeems where there are 


two to whom, &c. for the executor of the one ſhall not joyn with the 
other,Y, 14 H.41. 


Two executors being charged with their proper goods upon Devaſt«- 
verunt returned, if one yerh gong tal be chained Re or he with 
the executor of the other 27 E.3.8FExecutors 95, | 

And ſome thought that. upon a joynt Bond, that the Survivor ſhould be 
only charged, and not the executor of the other, otherwiſe it is of a war- 
ranty,14 H. 4 and ſo was the opinion of Yawi/our 12. H.7.3. 

Note,the reaſon is becauſe it is in the perſonalty, but otherwiſe of war- 
ranty, becaule it is a Real Covenant. —_ 


X win 


X. When Execmors ſhall be ſued in divers Counties and how, 
and when a Capias in one County, and an Extent itt an- 
other, WY | | | 


| magv or againſt one Executor who had denied the Deed of his pro- 
per goods, and againſt che others of the goods of the dead, and if they 
be in divers Counties, arid hath proceſle according,every Sheriff ſhali do 
Execution of the whole; for the Writ is, habeas denarios hic, and it he 
levy more then the Land, it ſhall be delivered to the Defendant, 17 E. 3. 
45. execution 76. and that execution he prayed firſt, 

One prayeth an e/egit upon a Recogniſance of 40s. to the Sheriff of 
S, who returned that he had 24 acres, and that he had delivered co the 
Plaintiff the Moiery, who ſaid he had delivered nothing to him, and faid, 
that the Defendant had 101. in N. and prayed an elegit thither, and in S. 
andit was holden that he ſhould not have execution inanother County 
then where he firſt rook it, 18 E.2. execution 240. it ſeems to be other- 
wiſe of a Capiasfor the body,20 E.z.F xecution 84. 

If one pray Execution of part of the Land upon a Statute Merchant in 
the name of the whole, he ſhall not afterwards bave Execution of the 
reſt, 22 E.3. 14. Execation 134- 

The opinon was, that if a man ſue Execution of a Statute Merchant in 
vers Counties.and in each for the porcion, viz.201.inthe one, and 201. 
in the other County, yet upon nihs/ returned in one County he ſhall have 
Execution of the whole inthe other, if he hath Aſſets there 16 E.3.Z*- 
ec41109 49- and a mart may well pray Execution of the body in one Coun- 
ty and an Elegit of the Land in the other County , 41 E. 3. exeewr 


tzon 3Y, 


ets 


—— —m—_— 
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X I. t# bere be againſt whom Execution is ſued, ſhall tender the 
money to the Plaintiff himſelf, or he who hath his eſtate, and. 
where payment to one Plaintiff is good. 


Fter Fxecution of a Statute, the Recognifor ſhewed an acquitrance 
of parcell, and-tendred the reſidue in Court, and had a Yerire facias 
igainſt the Creditor and his Aſſignee, the Aſlignee- appeared, the other 
made defaulr,and at another day came and appeared alſo,and the Atfignee 
made default, it was holden that the money ſhould be delivered co che- 
Aſfignee who had the intereſt, and the other ſhould have his Land again 
Guring the terme, 15 E. 3.Reſponder. 3. 
Upon a Writ to execute x Statute Merchant; the Debror was returned 


dead, and Execution fued againſt the Ter-tenant, who ſhewed now a de- 
. | feaſance 


400 - Execution 
feaſance with Condition, and had a writ againſt the Conuſee, and alſo a- 
__ his alience, the Conuſce appeared, the alience made defaulc, 1dew 

es was given to the Conuſee, without pucting him'to.anſwer, and a new 
diftrefle againſt the alience, H.15.E.3.Reſpond.x. 

24 E,3.10. by. In 4Awdite querelathe Procelle isVenire facias, eAliar and Plares, and 
audira que- Upon xih;l returned, upon that then a Capias ſhall iſſue forth againſt the 


rela 41, 12 H, ; F.N. B. 104. 
| SR 4* Execution ſued of a Statute yy Conuſor ſhewed an acqui- 
a e but fcur (82ce of part, and tendred the reſidue, had a writ to the Juſtices, and 


<fles. upon that a YVenire facias againſt the Conuſee, and his Aſlignee, and the 
Conulſce was returned warned by Mainpriſe, and the affignee Nshil, up- 
on which by Teft«t#w proceſle iſſued againſt him in another County, 13 
E 3.S»ggeſtion 13. 


ts. 


/ t/ 
w—- —_— 


;X* TT. ' Whether the $heriff ſhall deliver the Lands preſently npon 
the Execution, or onght to retarn the Extent, and ſhall have , 
.. eWrit after delivered to him &'c. and how he (þall carry bim- 
Jelf in doing Execution, YM 


| Sheriff or other Officer of the King, who comes to do Executi- 

C.5.payt S0- on may break open the houſe, if he cannot have the Keyes, for the 

maines Caſe, raiſchief, &c. 18 E.2. Exeention 253. 

ITE The Sheriff may break the houſe to take a Felon, for the writ is on 
emittas aliquam libertatem, and the priviledge of the houſe dothsnot hold 
againl(t the King, Vide 18 E.3.6r.(orog. 158.ace.C.9. part,6g. 

Bur ſee a difference taken where the King hath intereſt for Felony,and 
where it is co the party for debt or Treſ' if 13 E.4.9.and where the She- 
riff upon Fiers facias breaks the houſe, becauſe he cannot otherwiſe enter 
and rake the goods, now he ſhall be excuſed of the taking, but not of the 
breaking of ttc houfe, See, it did not appear there that he could otherwiſe 
enter, P.7.E 3.16.18 E.4.4. 

One jultified a houſe as Bailiff upon a Capias awarded by the Juſttees 
of Oyer and Terminer uponan endictment of Treſpaſſe, 27 Af. 35. 50 
for Hue and Cry levied upon him who bath hurt auother, © as hen 
danger of death, 7 E. 3.16. 4 i 

A Statute Staple was three times certified, and ſeverall Proceſſe to di- 

vers Sheriffes ro do execution, one Sheriff extended the Land and kept if 

in his hand for the King untilla writ iſſued to deliver it ro the party,2 R- 
3.7.Execution 17. the writhere is & liberari fac, as upon Statute Mer- 

chant, yet a writ iſſued afterwards to deliyer it, F.N.B.z31.Hid.C.5.p4t 

Hoes Caſe, (4. part, Fulwoods Cafe, all writs of execution, it they be 

duly done}, the execution is good, though the writ be not returned as 2 

Fieri Facias, but an Execution by force of an enqueſt, as an e/egit m_ 


—_S” vr 


bereturned, otherwiſe it i» not good, vide 11. H.473.6.M1.15.Car. 
in B R. in Collifods (aſe aajundge acc, A 
Upon Elegit , the Sheriff ought to return the extent, and alſo that 

he hath delivered the Land &c.12 E. 3.Scire faciar 117. and the extent 
ſhall be good for the ſum due, notwithſtanding that it be of more,44 E. 
3.11, execution 35. | 

The Sherrft returned the extent upon a Statute Merchant, bur that he 
had not delivered the Land to the party, whereupon the plaintiff prayed 
that he might be amerced: 2nere 41 E.3.Execnticn 39 and upon Ex- 
ecution ſued of a Statute Merchant acknowledged by husband and wife, 
the Sheriff returned that he had extended the Land of the Husband, bur 
had not delivered it, and that the wife was dead who had no Land, and or” 26 ach 
he was amerced becauſe he h1d not delivered the Land, Pwere if the Land gi. *7* Pb 
of the wife ſhall be delivered in ſuch Caſe, 7.14 E. 3, exte#tion 73. but 15 4.7.15. 
if an extent be made by the Sheriff, the Plaintiff may refuſe che Land br refuſal muft 
u'tilkthe body be alſo taken in the ſame County, or in another County, #* ©: the f- 
T.20.E.3.execntion 84. EET _ 

The party may refuſe the Land which is extended too high upon a Sta-\/,, ;f be once 
tute, otherwiſe he ſhould be concluded to pray irſthe Common Pleas conf+ſſe rotbe 
that the extendors might hold it, 44 E.3.2.cxtent 11. « extent, be 

He may as well refuſe becauſe the Sheriff will not deliver him but part "mam my "n 
of the-Land of the Conuſor; for if he ſhould accept of that he ſhould | Rams 1g 


dirs may bold 
de concludedto demand the whole afterwards, 10 E.3.execution $4. theLand. 


——_—— 


— —_ 


_— — 


X 111. Where Execution ſhall be extin® by Deed, or purchaſe of 
parcell of the Land, and where ſuſpended, 


; was holden by the Court, If the Conuſor of a Statute Staple do en- g,, ,,-,,, -, 
feof che Conuſee of part of th- Land, thac the ſtatute is diſcharged ; nargent,Leak 
and if he doenfeoff the Father of the Conuſee, and the Land deſcend it ard Davics 
is all one, and all diſcharged by Moil, which Danby denied, Mas. H.6. Caſe, 
vide 1.7.16. & 22 E. 3.16. And ſee which Moil for the other point, IEEE 
I5E 4.6. | EIS 
But thg controry bath been adjudged of a purchaſe in Error, 45 E. 
3.22, but there it was a Repurchaſe, but rhe body is tirſt charfed, then 
the goods, avdthe Land which remaineth, H.11 H. 7.4. the party bad 
-poangg: againſt a ſtranger who diſſeiſed the Conuſor, 24.' 13 
7.22. 
And a generall Releaſe of his Right in the Land before he hath Exe- vide 5.8.7.5, 
cution ſhall nor bar bim, 45 E. 3.22. per Townſend 
But if the Conuſor enfeoff the Conuſee of parcell', and a ſtranger Bets Cale 4 - 
of another parcell, or the ſtranger firſt, and after the Conulſee, the ,,y,. 
Land in the hand of the ſtranger is CO"__ So if the ag” 13 4.7.5, 
: F ce 


Vide 34 H.6, 
474E.4.19. 
33 H 6.48. 
Danby 19 H 
3.22.47 E.3. 
Execuion 41, 
bat be ſhall 
have Elegit, 


. Execution. 

ſce enfeoffa ſtranger. of parcell, 25 E.3-51: 13 H:7.22. and if the Co. 
nuſce purchaſe parce/l, and of that doth reinfeoff the Connſor, and he 
thereof doth cafeoff a ſtranger, yet the Conuſce ſhall haye Execution of 
it, 45 #'3-22. 

The Defendant returned dead at the, Capias upon a Statute Merchant, 
a Writ iſſued againſt his Lznds, the Sheriff returned that be could not deli- 
yer them, becauſe a ftranger had Execution of anuther Statute before, 
and holden a good return, and the party fhell bave Yenzre facias, and 
Diſtreſſe i»f5nite againſt the ftranger, and no other Proceſle, for he 
ſhall aot have a Scire facias upon ſuggeſtion, 9g E.z. 24.execution 92. 21 
Aſſ 28. The execution of another þy a later Record ſhall not ſuſpend 
my execution, | 
' When the Land of the the Conuſor comes into divers mens hands, and 

part deſcends to the Conuſee, the Debt is gone, 34 «1 5. Aſie 318, 
Dacre, Pigot yet conceived that he might have execution of the body 
and goods, but it is holden that if the father, and a aftranger be boun- 
den to the Son in a Recogniſance or Statute, who hath execution of 
their Land, - and the father dieth, ſo that parcell of the Land diſcends to 
the Son, that the whole Statute or recognilance js diſcharged,  //.15 
£.4 6G» 

One Jointtenant is bound in a Statute, no part of the Land ſhall be 
liable co Execution if he doth not ſurvive, ſo Land is given to A. and 
B. and to the heirs of A; ſhall not be bound:to the execution of the 
Scarute of A; living, 23 M.15.E.3.45.eAudita querela 32, 

If Ceitny que uſe, beforethe Statute of 19 H,7.cap.15. makes a Leaſe 
for years, or acknowledges a Statute Merchanr, and the Feoffees enter 
and defeat it (as they may) yet after the Statute the Leſſee ſhall recover, 
and the execution ſhall ftand, as Firzber*ert reports , but the book at 
large ſeems that he ſhall not enter, but ſhall have are-extent, + H.7.6. 
execation 19.T 11 H.7 27. 

At the Common-Law there was no remedy if a Statute were once a- 
voided , but now the party ſhall have a new Scire facies, and execution 
by the Stagute of 32 H.8.cap. 5. 

1f a man hath Execution of Land in the ripht of the wife who dieth, 
and her heir enter unto the Lind, the plaintiff ſhall have a new execu- 

tion, 15 H,7.16, and by Fitzherbert, if aſter a man hath recovered dama- 
$05 and hath the party in execution who dieth, that now he 
ſhall have a Fiers facias or e/:git of bis goods or Lands, Fitz, N, 
6, 246 « | '£; ” 


XIV, wher; 


1. Where Execution ſhall be of the goods of the one 'for the 9. 
ther, and where of the goods of the villain for the D:bt of the 
Lord. 


Scire facias of damages recovered , if the party bath ſold the _ 
A e504, by Collufion, after Judgement, the ſame is not material|. /* £-3. pert 
Stowf , his villains have goods, but they ſhall not betaken in execution LI ard 
if he hath not ſeiſed them. Scrope , that I grant you, but we do not Tr 
grant execution againſt them for that cauſe, and the Plaintiff by T e#4- Goods after 
tum had execution in another County, 3 E.3.execation 108, Judgment , to 
In a Writ upon the Statute, that he do not diftrain out of his fee, the!" Eon 
Defendant did juſtifie as Bailiff for an extent againſt P, whoſe villain the 1000504 pry 
Plaintiff is, and good, becauſe upon the matter they are the goods of 22 49.44 /o of 
P M.19.E.3 —_— 282, Lanas,C.1io, 
A Fiers facias iſſued for the King to execute an Annuity appertaining #7 57-19 E- 
to an Abbey in his hands, as iſſuing of a Parſonage, 6.7 hich = pL Pper,s es 
Sheriff ſold tvvo bocks of the Church, Rolf, the Writ was to do execu- 41 Elix.in B.R. 
tion of the goods ſpirituall and temporall, and theſe belong to the Pati- Kot.447. Bar- 
ſhioners and not to the Parſon. So do the Bells and the Churchwardeng £7 424 Browne 
ſhall have an aQtion for them, but if they were the goods of the Parſon, Caſe, 
the King might diftrain them hos the Abbot could not; and al. 
though 1 may diftrain the beaſts of another upon the Land of my Te. 
nant for my Rent, yet Lcannot ſell another mans goods by a Fiers fatias. 
Relf and Babbington, Goods cannot be given to the Pariſhioners, but 
to the Church, S, Des & eccleſie , ſo they are the goods of the Par- 
ſan. Rolf, Goods ſhall not be given Deo & ecclefie, as to x Church Pa- 
rochiall, but they may well be given to an Abbey &c. vide 8, H.5.4: 
execution 166. 


— ——__ — — — 


XV here Execution ſhal! not ceaſe,altbough the right of the Land 
depends in triall, & where it ſhall ceaſe for the debt of the King. 


Aſe by an Abbot which is found, and \2«ale jx: iſſued , 

and Thorpe awarded execution for the damipes, the right nor 
deing tried, 38 E. 3' 27. execution 31. ſee 40 E.3.37.ace, but the con- 
trary is holden, T.14 E.3.execution 71, and that he ſhall not have exe- 
cution by parcells, and if the Colluſion be found he ſhall have no dam- 
pes, 4,16 E.3.Colluſion 21. upon Walt fonnd for an Abbot by de- 
ok, in gpice would not give Judgment untill the Colluſion was en- 
quired of. | 


An Abbot did recoyer in a rare impedit by Confeſſion, but execution 
Fff 2 was 


bi... ; £F.% 
40E.3.37h. was ſtayed of the principall and damages, untill the Collufion was enqui. 
ecc.3.E.4.16, red, P..21 £.3.55 Judgement 149. So where he recovered by default 
acc.C,t0,part in 1 Soltaad Molendinum, T.18 E.3. Judgement 120. and it ſeems in a 
3:8, mag - Lnuare Impedit if the Colluſion be found, the King ſhall have the dama» 
<prourmonhy ges, T.20 E.3, ( ollnfion 34 2nere, So in an Aﬀliſe where the Biſhop en- 
Execution of treth upon the Villain, and a ſtranger put him out, and he recovered in an 
damages was Afiſe, damages ſhall be loſt, for the King ſhall be anſwered of the pro- 
flayed, ul the fre Mar E321. 
nad moon WM The Extent of a Statute Merchant was returned, but was not delivered, 
; : the Defendant doth ſurmiſe that he is Debtor to tke King, and hath a 
45 E.3.19; « Writ to the Chancellour reciting the ſame, and that being known to the 
Ke, - Plaintiffcontinuance was made untill the Kings Debt was levied, and in 
_ oF the mean time his body was diſcharged, and no Capias iſſued, P.41.E.3, 
"6h n Laſ- 38. Execution 56. | ; by 
ſel caſe,5Car.. If a-man be arreſted for the Debt of another”, where he is alſo indeb- 
”n B.K. the £4- ted to the King, he ſhewing the ſame ſhall be committed to the Fleet for 
4) Sands caſe. the Kings debt, although he was in another Priſon before, or if the other 
_ w_ mY " will take upon him to pay the King for him, he may have the Cuſtodie of 
4a ug cee him untill himſelf be ſatisfied, and afterwards he ſhall be ſent to the firſt 
Edward Cooks priſon, but if a man be arreſted for the Debt of another, where he is 
coſe, adjedge outlawed in an Action perſonall, and his Lands and goods ſeiſed for the 
bs. King, for that it is no reaſon that the Debtee in ſuch Caſe ſhall loſe the 
advantage of the arreſt, and it was ſaid, if he be impriſoned at anothers 
ſuit, the ſame matter, upon ſuggeſtion ſhall be entred, and he ſhall have 
a Writ out of the Chancery to remove his body, #9 E.2.13.£ xecution 39. 
and Green ſaid, that that is by Statute &+c. 
A man ſned Execution by El/egit within the year, and a proteQion was 
caſt for him, againſt whom the Execution was &. who had not day &c- 
Yet w1ilby ſaid, becauſe-the King hath taken him and his goods in prote- 
Rion, we will not award Execution without a Writ, making it 
appear that he is not in the Kings Service, CA. 13 E.3 Proteftion 72. and 
where upon Debt recovered, and the Judgement affirmed in a Writ of 
Error, the Plaintiff ſued a Scire facies to have Execution, andthe De- 


fendant caſt a ProteCtion, and npon good adviſe it was allowed , T. 15- 
H.7,8. Proteftion 113: 


—— 


_——— — ——— _— 


X V II WhereExecution ſhall be by Fieri facias, or by Diſcreſs,and 
where a Term ſhall be delivered as a Chattel, 


=D Conuſee may well plead that the Lands are extended to high, and 

that they may be delivered to the - extendors,and he ſhall have a Fiers 
facias againſt them 40 E.3.26, Execution 33 H.6.11. Fieri facias1; 

Ifthe D:feadaac be taken for the KingsKue , yet the Plaintiff ſhall — 

, a Ficrs- 


Execution. 
a Fiers facias againſt him,18 E. 3. FZ wecution 54. | 

One made a Leaſe for life, rendringthe firſt 6 years 6.quarters of Cern, 
and if he held over 3 co. ſhil.by the year, and this Rent was to be extended 
againſt the Leſſor , and the Sheriff did not know if it were a Chattel ora 
Freebold,and if a Chatrtel, it ſhall be delivered and fold by a Fiers fac as. 
But it was holden a Freehold, and the Sheriff amerced, becauſe he had not 
delivered it, & c.But.gRent reſerved upon a Leaſe,for years is a Chattel,and 
ſhall beextended y Fieri facias as a Chattel 15 E.z. extcation 63. And 
by Elegit Term ſhall be delivered as a Chattel 34.4.4. See in the 
firſt Caſe, that Hil Tauſtice held it a Chattel, becauſe it was in theeleQtion 
of the Tenant,if he would hold over the 6. years. 2xere the Caſe. 

It was holden that upon a Recogniſance forfeited , execution ſhould not 
be by Fiers ſacias after the year from the date of it-21'E.3.22. Execution 
69. 
One had recovered an Annuity againſt a Parſon who is dead,and it was 

behind after for 2.years,& he prayed execution of the firſt year by aScire 
facias , and for the later by a Fieri facias becauſe within the year , but 
becauſe the Parſon had confeſſed the Action without Aide prayer,&c. he 
was driven to have a Scvre facias againſt the Succeſfor: for the whole, 
otherwiſe he ſhould bave had a Fiers facias for the laſt year, 24 E.3.13; 
E xecuticnBg.M 1 E.3.3. E xecation. 104.32 E.3.Proceſs 57. 

Upon a Recogniſance made to pay at diverſe dayes, Store awarded exe- 
cution of the whole by Fiers facas,yet the year was paſt by ſome dayes, & 
againſt the opinion of thc Clarks and other Juſtices, who ſaid that of them 
a Scire facias ought to have iſſued out, and a Fiers facias of the Reſidue of 
the faſt year, becauſe the year was not yet paſt, 2 were this- 

A Scire facias aſter the year for damages recovered in Waſt , and a 
Nihil returned, he ſhall not have an E/egir until the Tenants be warned, 
but he may have a Fiers facias without warning of them, 4-E.3.23, Execus 
tiow 99.0/d N_B.168. 

The Sheriff returned upona Fieri facias, mandavi ballive,who ſaid that 
he had ſeiſed to the valve , but he could not finde buyers, and becauſe the 
Court cannot ſend to the Sheriff to have the money here, as, they might 
upon his own extent, therefore they awarded a Writ to the Sheriff to le- 
vy the mone the Lands and goods of the bayliff, ro the 'value of that 
which he had ſeiſed , the ſame Law is upon a ſeifure ot an ancient Sheriff, 
5 F.3.Execntion 101. T 

A Scire facias upon a Recogniſance againſt the heir, who being warns 
ed appeared not, a Fiers facias iſſued torth, ard that was returned N#h1/, 
upon which a Srire. facias iſſued againſt the Tenants. 2sere of what thing 
execution ſhall be by this Fiers facias 17.E.2.Executicn 139. tor a Fiers 
facias is of goods only by .O/d N.B.168. | 

Frers facias for damages recovered in Waſt upon a Leaſe for years. it was 
returried that the leſſee had no goods brt the remrant ct the 1ame Leaſe, 
and it was holden that by ficut «ies, that che Sheriff mighi(cll the Leaſe; 

As » 


Execution. 


as well as Pots and Pannes,inthe Execution, for the Fiers faciar is dwerry 
& catallis, &c.19 (. 2. Execntion 146. | 

A Scire facias the Sheriff returned , (lericus non habet laicani fordum, 
upon which a Fieri facias iſſued de bonis Ecelepiaſticrs, to the Biſhop , and 
yet the Party was not warned 19 C.2.E xecution 151. VideC.4. Part. 
in Palmers Caſe, the Sheriff may ſella Tenure upon a. Fiers facias: but if he 
doth miſrecite the Terme in the date, it-is void , but it be fell alfo all the 

Intereſtwhich the Party hath in it, the ſale is good, and ſee there. 26 E/;z. 
Sr. Ceorge Sidmors Cale. 

If one who hath an Annuity be debtor to the King, he ſhall have for the 
fame Fieri facias without other ſuit, ſo ofa Rentſeck , otherwiſe it is of a 
common perion, 8 H.5.4. 28 H.6.11. Fiers factas, 

A Fieri faciar tothe Sheriff tolevy the expences of the Knights of the 
Parliament , the Sheriff may ſell the beaſts of one of the hundred for the 
whole, or the beaſts of any body he ſhall tinde within the Precin&.11 H.4, 
2. Avowry 52. 

In debt tor damages recovered in a ſpecial Aſliſe, the Defendant ſhey- 
ed, how that at another time, theSheriff had levyed the debt by Fieys facrar, 
and deliverd to the plaintiff, and it was holden no plea withour ſhewing an 
Acquittance, becauſe the Writ is to have the money here, and in an eſpe- 
cial Aſſiſe the Sheriff, when he hath levyed,&c.ought to deliver the money 
into the hands of the Juſtices , and if it be a general Aſliſe he muſt brin 
the ſame at the next Sellions, 11 H,4.58. Burr. 183. And where the She- 
riff faid that he had payed the Party, it was faid it was no good return, be- 
cauſe he ought to have the money here, 13 H.7.1. 2uere,and whereas the 
Sheriff ſaid fo, and that he had an acquitrance of the Parry, who averred 
that he bad not payd him,the Sheriff was amerced,and an eMlias awarded 
T.12.E.3. Averment 41. Qnevre , for the Law is otherwiſe in habere fa- 
cras ſeifenam.4.4.E-3.11.3 E.4.22. 

In a Scire faciar,it was pleaded , that the Sheriff had levyed the money 
by Eers facias,and it was faid, that the Plaintiff or defendant (as the Caſe 
lay)might have an Action of Treſpaſs againſt the Sheriff who hath levyed 
the mony and keepeth it in his hands, and 13 H.7.1. that account lyeth 
againſt him) but afterwards Paſton conceived that the Plea was not good, 
that he had levyed the money without ſhewing an Acquittance,or matter 
of Record,2O H.6,27 and 28.See according 19 E.3.Scire facias 120, And 
P afton ſaid, that it 1s not like to a Capias ad ſatisfaciendum, where preſent» 
ly bythe taking of the'Patry he is in execution, 

The Sheriff returned upon a Fiers facias,that he had levyed the money, 
and that he hath the ſame in Court , whereas he had not the money at the 
day,and then a new Sheriff is choſen, and becauſe it was upon Record that 
the old Sheriff had levyed the money , a Scire faciar iſſued forth againkt 
him to pay. it,and it he cannor,or will not otherwiſe diſcharge and pay che 

money, the Party ſhall have a Fiers faciar,or an E/egit againſt the Sher ff 
of his proper goo0ds,9 E,4.50. Scire facias 2. . " edit 


Exceuiom. 


X V IL /bere one Defendant may take Execution ſor the p/ uintiff 
againſt his Companions. 


Here two were bound in Statute,and'etecution ſued againſt both, 
Wi. one was taken and his Land delivered; he had a Capias for the 
Plaintiff againſt his Companion to be Partner of the Charge, be- 
cauſe the execution at firſt was ſued againſt them both, A.16E.3.Execn- 
tion, 43. Af 

AS "ire farias for damages againſt two attainted of Diſſeilin , the one 
was returned dead , and the other warned. Seton ſaid, he who appeareth is 
privy to the wrong for which, &c. and no heir nor ter-Tenant is ſued, 
which if he were the one ſhal not anſwerwithout the other. And upon a 
Statute Merchant againlt rwo,one being taken the other alſo ſhall be arre- 
ſed upon his prayer, for the debt is in common, bur afterwards becauſe 
the Court would not have adjourned the Parties upon the execution, the 
Plaintiff took a Writ againſt the heir , and the ter-Tenant of the other, 
M.1g E.z. Execution 81. 

Where 6._were bound in a Statute, and the Lands and goods of two of 
them were delivered, they had a Writ to the Sheriff to deliver the Lands 
and goods alſo of the other foure , he returned chat they were not to be 
found, and the Plaintiff did not come to have deliverance,now the portion 
ſhall not be delivered tothe two in execution to help them, but a S'cire fa» 
«45 ſhal iſſue forth againſt the conuſee to take the portion, or to diſcharge 
the two for that portion, H.29 E. 3.7. E xecntion 155, T.29 E.3.38. Exc- 
ention 156. and it was holden that he ought to help himſelf by eAwudira 
querela,' and without that, that he ſhould not have a Writ againſt the 
others to be diſcharged, 33 E.3., Executionzs. 


Ce re rn nt nm 
 Em— _ OOoOm— 
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XVIII. bere Execution ſhall be by Habere facias ſeilinam. x 


HA Aberefacias ſeiþ nam upon a Fine ob grant and; render,at the p/uries, 
the Sheriff did return wandavi ballivo, who did nothing becaule the 
Parties to the fine.had-nothing , and the Writ of Covenant .was not 
ſued in the Liberty;not came to him to be ſerved, upon which a Nou omzr+, 
tas was awarded,s E. 3:12. KETK ibs 116 
Vpon the }ike Writthe Sheriff returned, chat he could do nothing of 
the reſiſtance of 7. R, and others, and he was amerced 20.marks,becaule he 
 Gidnor takepoſſe-( omitatys , and an Alias awarded,and allo a Writ to at- 
' tach?.R.who was taken,& pleaded ngt guilty,and prayed a Writ againlt.. 
tr Sheriff xo anſwer hisfalfereruro, H19 E2Execourion 147. + 


* 


Habere 


et. ee ee ee ers EE. TT OE IE 


4.08 Execution 
Habere faciat Seiſinam of the place waſted and found, &c. And a Fiers 
facias for the damages,and the Sheriff returned that he had not goods,and 
that none came to hum to rake the Seifin,a Sicst alias iſſued of the Land,8& 
Fieri facias ſhall be general, but by the Writ that Sheriff ought to deliver 
the reſidue of the Term of the ſame Land, if the Defendant be poſſeſſed of 
the ſame,and the Fiers facias general although that the Plaintiff doth ſur- 
miſe that the Defendant holdeth the refidue of the Land, P.19 E,a-E xecu+ 
ton 148. . 

Reſummons in a Writ e& Ward, where it was found for the Plaintiff by 
Nifs prins,and Judgment givet in checomman Pleasgthat he ſhould reco- 
ver damages, and it was found'that the Infant was within age, but the ſame 
was not entred, and nowafter Judgement the Plaintiff prayed that it might 
be entr.d,and ſo it was, & he had a Writ to have ſeifin as if Judgment had 
bin that he had recovered the Ward, and yet here ſuch Judgement ſhall 
not be given, norentred now,T.30 E.3.11. 


X1X. It here Execution ſhall be by Capias, and where upon Non 
c{t inventus returned,and where the Party ſhall be impriſoned, 
and where at large before the debt be payd, 


N Ex gravi querel/a, it was found for the Recogniſee , and execution 
awarded into diverſe Counties, fo as to the Sheriff of L.a Writ iſſued to 
do execution of a certain Party 15. 20.1, which the Plaintiff did ſuppoſe 
the Defendant had in L. and to take the body until the debt be paid, and he 
was taken by force of that Proces , and it was conceited, that if he pay the 
20.l:that.the Sheriff had not power to keep his body longer, bur yet when 
he is at large, the Sheriff ofanocher of the Counties may take him again. 

H.16 E 3.E xeention 49, 
Green ſaid,that he had ſeen,where two had bin condemned in Damages, 
15 H.7;5.4.a and taken,and the one dyed,that the other payed a Fine before agreement 
21E,4.8% and went at large. Bank-Jultice,that is no Law, 19 E 3. Execution $1. For 
Vide _ he who is taken for a Fine is alſo in execution for the party , if he will not 
Ka ena 4 difſagree and ſue forth another execution is by Fiers facias, &c. and pre- 
42 any Fine or fently upon that ſued he may pay his Fine and go ar libercy,13 H 7.1, and 

d.ty by tbe fine 2.14 H. 7.28. 
of thePar- _ Butifhe otherwiſe go at large,the Party not ſatisfied, it is an eſcape in 
bs 0 yr, R the Gaoler,, yet if he had dyed 1n priſon, for ſuch Fine a Scire facias had 
tisfied _ lyen againſt his Executors, 44.7 H.6.6.and.7.and F.N.B.246 If a man be 
the King, in execution by Capias and dyeth , that the Plaintiff ſhall have a Fer: f4- 
Vie 14 b.7. cias agairiſt his goods, 

—__ Upon execution of a Recogniſance ſaed, and Aon eft inventm returned, 
E CO +? execcutionawarded of the Reſidue, 15 E.z.Execwution 63.ſ0 upon a Statute 


4 1. be may by: Merchant upon ſuch retugn execution-ſhall be of the Land , 21 £-3- 
legit, 49. 
Vp- 


| ga _—_ © 
Executions. 4.09 
' Upon a Statute Merchant a Manſhall have Capi«s, into-one: County 
for the Body,and Proceſs into another for the Land, buf it be conteſſed. 
that the age nge v4. alſo endebted to the'King, a {apias ſhall npt 0s | 
for the Party till the debt of the King be levyed, 41 E.3. Execution 38.  - 
At Capias upona Statute, It the Sheriff return on eft inuentxs and upon 
another Certificage he is taken upon { apies,this is without Warrant, yer 
the Party ſhall not be ſet at liberty,28 E.3, 91. Execation 93. | | | 
A Feme, covert beinga Dyſſeiſerels with force was impriſoned. 26. Aſ.7. : | 
Execution 16.and Ps. Af.execntion 117. not ſo by her Plea. - wy pong 
A Capias doth not lye tor Damages recoveged in Dower, nor upon non 4 mas fail 
ſuit where a Capia: doth not lye inthe Oriflinal,8 E.z. execution 164. But not have a Ca- 
the Party was impriſoned for Damages recoveredin an Af. 18 E.2.4ſſiſe 9i45 3d ſatisfa- 
382.but that ſeems not to be Law, as it appeareth 14, and 15 H 7.5. — due 
33 H.6.20, where upon a Diſleifin found with force, a Capias for the li pg we ru 
Kings Fine was granted at the Prayer of the Party, but nota Capias for grall.11 H. 7, 
execution, Proce/: 97. and a Capias lyeth for Damages recovered in a Re- 18. Vide C.z. 
diſſeifin, bur this 1s by the Statute,6 E. 4.4 And for the Afliſe ſee 15 H,7. Poe 
Pxecut 108 153% - 
A man ſhall a havea Capias ad /atisfacienduw, but where Capias lyeth - BR 5 
in the Original, 11 H.9.18. YViae C,3.PartS$r. william Herberts Caſe $ E.4.32.466, 
H, 6.9.22 E.4.22.4Cc. 
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XX. Where, and how Execution ſhall be after the Record re- 
moved by Error, or otherwiſe | 


Record was removed out of the Common Pleas at Dablyn in Ire- 
land , and it was moved , that it ſhould not be remoyed out of ire- 
land if not by default of the chief Juſtice there , and that Plea was never 
before him,and therefore it was holden that it ſhould be ſent back , and if 
the Plaintiff will not ſue to ſend it back, the Defendant ſhall not , but he 
nuay ſue execution in Dublyn , for the Record doth remain in the Roll 
there,T.5 E. 2, error 89. | 
A man ſueth a Writ of error,and a Scire facias,and is Non ſuit, now if 
he had not a Super ſedeas before, he ſhall have a new Writ of error, Scire 
faciar,and Swper/edeas , but if he had, Execution ſhall be awarded, yetin 
that caſe if the. Writ abate by the demiſe of the King, he ſhall have a new 
Writ oferror and Swperſedeas,ſo if it abate becauſe he is made Duke, Bi- 
ſhop or Knight, 2»ere this,the ſame Law in an eLudita querela. Vide 7 H. 
4.5-Smperſedeas 7. . . 
A Scire facias upon error, and he did not appear at the day, for which 
the other fued a Scire facies for execution , the Plaintiff in error did not 
appear,and upon a Capias ad 1 againſt him,he bronght a new 


HE m4 ut ” 
8 

writ of Error,- and- prayed a Swperſedeas, and p A be be delivered, 
wherees he's taken,” becauſe he had jior's SuperſtuetFar the firſt,” he 
cnot bedelivered, for then the party hath nd rerhedly/ otherwiſe it Had 
been if he had nor been taken; 'H.2.H.7. 12. Stper/tdexr's bit where a 
than was outlawed, and 4 writ awarded'to ſeife &c'” if Nt: brinp a writ of 
Error he ſhall not have a Swperſedeas , becauſe the King 'is its 
mean, 8 H 4,y-Smuyerſedras 19. Sole: toied-4radhes 

, VVhere the party is ouſted t-Execution, or! making default upon'the 
Scire facias, which he himſelf ſueth, or doth nor: appear, there he hal] 
not have another Srive faciar, 5 £.4. 2.4cc, 

If a man bring an Auaita querela, and hath a Swperſedeag, and after is 
non ſuit, he ſhall have another andire qnere/a, but not another. S»per/e- 
deas, 21 H4.34bate, 7 41 þ | 
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X X I, Where nport Execation againſt two, the Sheriff may do 
Execution of the Lands or goods of one, and where he deli. 
veroth more Lands or goods ther his commiſſion what ſhall b: 
Wome and where b: any make Partition upon an Execution, 


V Vi upon a Scire facias againſt two attainted of diſſeiſin, the 


Sheriff returned one dead, the other warned, it was holden he 
might have levied the whole of the Survivour,19 E. 3. execution 81, 34 
,R.6.37. and 35.9.6. 27. 

A man doth recover in valueApainſt rwo, and hath a writ of execution, 
the Sheriff doth deliver all the Lands which one had at the day of che ex- 
ecution ina ſtrangers hand unto the yalue of the Land, the ſtranger hath 
no remedy to extend the Lands of the other. ,2 «ere, for « ſeems he ſhall 
not hayean aſfiſe, H 12.E. 3.execatios 15. - 1" | 

Upon a Scatute Merchant, the Plauniff ,may well refuſe parcell of the 
Land ſo be delivered unto him by the Sheriff, and ſhall have a writ com- 
manding him to deliver the whole Land, A. 22 E.3.14. 

V Vhere in Dower the Sheriff doth deliver to his wife upon her ſugge- 
oa the. moiety of the, Land, the other may have a Scsre facias againit 
the wife, to ſhew why it, ſhould not.be recovered, \.and ſhall not have an 
Atiſe by:Skrexe, 22 R.2. Dower 165, | 

One ſued elegit., upon a Recognilance , the Recognifor did alledge , 
that the extent was £00 low, and prayed a re-excent, and -had a Scire fc 
«ar; and now he dathalloalledge chat che Sheriff delivered him more than 
the moyety, it ſeems he need not ſue a Scire facias tpon.this, but ſhall 
haveare-extentupon the. firlt matcer, and.ic ſhall be no iffue, if the ex- 
teat were well made, but he ſhall nor have Aiſe of char &c. for þy che 
elegit he maghe deliver the whole by che aams of che magiety,: by LAs 

$4 _ EY | 4 


T,..15 E.3.execution 17. 


OneParcener doth recover inan Afsiſe againſt the other, and prayeth 
to hold in ſeveralty, and Jedgment was given accordingly, but alct 
the Judgment had not been ſuch,the Sherif might deliver the moiety in 
veralty, at his pleaſure, and here it is ſaid that a jointenant cannot have 
Judgment to hold in ſeveralty T. 12 £. 3. J#agment 162, | 


X X IT, Where Execution shall be of the arrearages incurre 
hanging the Writ , and after the Verdi@. 


T was found for the Plaintiff in Aſſiſe of Rent, andadjourned for dif- 

ficulty of the Verdi&, and being afterwards adjudged tor the PlaintiF, 
he did not recover the arrearages and damages, and alſo his damages af- 
ter the Verdict, 31 Af.31. Aſi/e 308. | 
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ou Poanbnng 18,8 ooo {0 vg arengy 
X X IV. Where Execution shall be upon 4 SCITE facias retired 

- 6y the Teltatym elt, without 2 licut; alias, 4nd where be 
\ *s1hall bave Exetution at bis perill, | (i, {4 


A Scire facias tor damages'recovered againft two, upon: Abi} re- 
rurned a Sicut altas..s awarded by T eftatizes' into another 
County, and the one is returned warned , and that "the other hath 
ocking, the Plaintiffe ſhall have Execution | at his.\ per1y.,- andt 
ſeems! 
alias inthe ſame Coumy, and upon Nibil returnedatithe Gdnra/ipe tis 
Clear that execution ſhalt be awarded, 18 H.6. r7:exdcition $.-but'if at 
the firſt one was 'returned warned, and the- other” A(&u/, be onght:to 
have a ficut atiar,-or Teftatom in anorher:County$e. -buthe ſhalkngt 
tnvean «lier upon the Teftarnyeft returnederc/HB Hy gioxecention 2. 
40 E372. 24 E/3-26. -8cire farkes 1 4x. "Sec Kinlaid,: thavtorDetitor 
kj 02 G4 p23: 57 + ,1:- damages 


Soire fatiar'by Teftatwm inthis' caſe-from the Soirefacias frat 
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Exevnation.. 
daniage'b {man ſhall have execttiontpon the firſt' Sire facies, not fo'of 
Land, 24 E.3+25: © Je.  HLACS (1 
Seire_facias upon a Recogniſance againſt two; one is returned dead, 
theother Nibi, ati Alias awarded , and idem aves given, but he ſhall an- 
ſwer at the Xa retutned,. otherwiſe executionſhall be;20 H.7.'3. 

Upon generall Non-tenure plead in Scire facias upon a Recovery,execu- 
tion ſhall be at the perill of the demandant, which ſhall not be in a Scire 
facias upon a Fine &c.11 H.4.16.execution 26, 

In a Scire facias for damages recovered, upon Ni returned Proceſs 
may iſſue forth by Teſtatwm, 1 E. 3.4. execution 195- And note, that at 
the firſt day he may have a Sceve facias by Teſftatuw into another County 
if he will,1 H.5-4.exec#tion 22. | 
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X X V. Where Execntion awarded for the King, hall be alſy 
ſaid Execution ſor the place, where not, 


;H.6.6.14 H. Ithin the year in Treſpaſſe, Execution for the Kings Fine is an Ex- 
7.28, ar. ecution for the-party, and if he go at large it is aneſcape, but if 
the party be taken by a Capias pro Fine atter the peace, it will not help the 
party,norin no caſe where he is put to 4 Scire facsas for his Execution,and 


ifhediethwithin che year, the Defendant taken for bis Fine, ſhall not be 
18-execution for the Executors &c, 3 H. 6. 24. execution 9.2. R.3. Exim 
Fon 16, 22 Af. 74. execution 111, 
Videa 8.4.16 CapiasproFine a inſt a man condemned in rediffeifin,he was taken and 
and 12, wasafterwards outlawed of Felony, the King pardoned him all Felonies, 
andit was holden that at the prayer of the party he-ſhall yer remain in 
Priſon at his execution; but if he were in execution for the party and after- 
13 H.7.22.4, wards.outlawed of Felony, and pardoned, the execution is extin&; be- 
46.14 H.7.15. cauſe once difcharged before , but here he was not in Execution for the 
, yg / party at the firſt, wherefore 6. and now he is enabled to be-in execution, 
36 4.6.25, Androanſwer&c. 6 E.4-4. Execution 13, 
--1 SeetharExecution it_this aGtion. is: onhy by the Statute, and ſhall not 
be withour'prayer for” in all Actions the Execution of the King for his 
C.3 part. Sir Pine ſhall notſerve the party where Capias doth not lye in the originall, 
mane 'ofor rhe6execution,x4 H.7:28.15 Hy7.5.13 Hj:21.9 £.3.execation 98, 
0447: £"t-alfo the» Tame will5not) help: the party-within'the'year,* incaſe where be 
could \norhaveFirriifacier,1 5 HY.5.execution 14-5. ) 1) +1 
* Tf the. Record be removed by Ertor within the year; and the Defeny 
'dantraken for-che King, the ſame ſhall nor help the party, becauſe he is 
Put -t0- a Seve facias: 10 if: the: party be adjourned from. the County 
Court -into-the Common Pleas within the:year, but 1f all the Juſtices die, 
osberemowed, arid others <hofen, Execution for the: King is, bexe, 40d 
Stctheparry, -14 H.7.15.15 H,7.6.. Fa 


Execution; 


- Andit was ſaid where he may have Fiers faciar although Capizs doth 
not lye in the Original, ſetting him art large is an eſcape, although the pr 
foner hath a pardon, or hath payd his fine, 2 R.3.exec=rion 16, But after 
the year the Gaoler may let him at liberty, if the party do not pray that 
he remain in priſon: and it was there faid,that the Plaintiff ſhall not have 
a Capias within the year againſt him who is taken for the Kings fine. 7 H. 
65.Debt.26.13.H.7.21. | 

Nore, the Capiar for the Kings fine is, ad reſpondendum tam nobis quam 
parts querents, 1f it be to be intended within the year, 7 H.4 4. Execution 
110. 

But ifthe King pardon the Defendant his fine before he be taken for it, 
or wills that a Swperſedeas be awarded before, &c.this is a good diſcharge, 
fo as the Party ſhall not have advantage of the Kings fine, if he be not ta» 
ken for the ſame before,q E.4.16.and 32. 

Note, that although the execution for the fine, be an execution for the 
Party without prayer, and that he may have debt againſt the Gaoler who 
lets/him at large,although it be by the Kings commandment,yet the Party 
after may take an execution againſt him being at large by e/egit, or Fiers 
facias,or by C apias at his pleature, for he is not otherwiſe compelled, yet 
without his agreement the Gaoler cannot diſmiſſe him, by Pigor. 

Ifthe Plaintiff ſue an elegit after the Defendant is taken for the Kings 
fine, he ſhall go ar Jarge, for ſuch execution doth diſcharge the body, 7 H. 
6.6.and7.So if he ſue by Fieri facias,&c, 18 E.3, Execution 5 4. yet upon 
Nihil returned he may. have a (Capias,th c. 

If threeare condemned in debt or treſpaſs jointly, andthe one is taken 
only for the Kings fine whieh the King may do by his Prerogative , the 
ſame is no execution for the Party, becauſe the King doth not ſue aceord- 
ig to the Original; as the Party of neceſſity muſt, 15.H.7.5. Execution 
I53 So if 3. be attainted-of diſſeifin, &c. 
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XX VI. here Execntion upon aFine ſhall be awar ded, and where 
he fha'l chew Coſenage before Execution , where not, and out of 
what Court Ex:cution shall iſſue. 


FR a Scire {acias upona Fine as Coſin and heir, if the Tenant make de- 
fault,the Demandant ſhall bave execution without ſhewing bow Coſen, 
34 H.6.44. | 

If a Fine cometh into the Kings Bench by due Proceſs , the Party may 
fue execution there, H.5, 1. 
| No execution upon Nontexare pleaded in a Scire fac3as upon a Fine,be- 
it general or ſpecial, becauſe the Right is not yet tryed, 11 H.4.16.execu- 
tz6n 26, 

No, 


413 


414 


Execution. 
No execution upon a Fine until a Scire facias ſerved, 8 E.z.12.0xecation 


{A a Fite leyved here of Lands in Norwich, and a Scire facias 
brought, they ſhall have Conuſance, and a Tranſcript of the Fine ſhall be 
ſent to them, $ E4.6. Conn/ans 13. | 

If a Fine levyed of a Rent-charge or a Rent-ſervice,execution may be ſued 
by Scire facias,yet ſome thinkthat it cannot becauſe it doth not paſſe by 
Levery,c.but Atturnement,and the Render, if the Fine be engroſſed, but 
before the engroſſement he may have a Quem redditam reddit, or a Per 
que ſervicia, But it was holden that a Scire facies lyeth to have ſeilin, 
and Qarw redditun reddit , gives but atturnemeat, and nofeifin, and if a 
mando recover in Cuſtomes and ſervices,vr if a Fine be levyed of ſervices, 
the Sheriff ſhal do execution by diſtrels,17 E 3.34 Scire facias 8. and 16. 
See 16 H.7.9.and 48 E.3.8, *c. 

A Fine was ſent into the Treaſury got engroſſed, yet it was a good fine, 
andexecutory, but the Party ſhall not have a 2:4 75: clamat , nora 
2 nem readitum reddit, nor a Per que ſervicia, after the Fine engroſled, 
22 H.6.13. Scire faciar 31. Ci5 Part.Tegs {aſe,ace. Vide F.N, 8,147.4. 
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XXVII. Where Execution ſhall be ſued by Capias againſt him wi 


was taken vefore,and in Execution by his Bodie. 


A (apras was awarded againſt him , who had found bail to the King 
_— he was outlawed and taken for the Kings Fine, and is now at 
e, 7-9. il 

being in execution in Aewpate found mainpriſe by Recognifance 
in Chancery,and brought pk 496. ,and did aoc a van —_ after- 
wards the Mainpernors arreſted him and pur him in the Fleet, it was hol- 
den that the Mainpernors might chooſe to have execution of his Body and 
Lands,50 E.3.12. execution 43. So ifa Mancondemned and impriſoned 
for the Kings fine eſcape, an Action lyeth againſt the Gaoler, ora Capia: 
againſt the Party, 7 H.6.5. and 6. 

One being in execution in the Kings Bench eſcaped, the Gaoler dyed, his 
executors ſhall not be charged, for which cauſe a new Capias was grant 
to the Party : 41 eAſ.15. executors 100. See contrarie that he ſhall not 
have a new {@pias, for the Bayliff cannot take him again but npon freſh 
fuir,but by way,ithe out of his fight,14 H.7.1.13 E:4-9,t. 


Execution. 


your 


| 


XXVIII How Execution ſhall be when Lands are 'xlended by a 
later Statute, or for a Debt recovered afier, g#c. or where a 


ſecond Execution ſh ull be upon the firſt defeated. 


Tos by Statute Marchant ſhall not ſue him who hath execution by 
a later Statute without, Proceſs ofLaw, 5 c.ſo neither Tenant by -legsr, 
and the proceſs againſt them ſhal be Yexire facias, not /cire facies, becauſe 
there is.n0 ——_— on which, &c, And this was upon Non eſt inventus 
returned,and thatthe Land was delivered to 7.upon a later Statute,g E.4. 
24 execution 57.Rnt it is cleer, that he ſhall put him out upon the matter, 
i9 E.3, Execut.25.22 E.3.7, Scirt facias 126. And there he ſhall have 
Scare eee, and not YVenire facias. | 

He which hath a later Statute, ſheweth that the Term of the firſt who 
hath execution is expired,and the'whole mony levyed, and the Connuſor 
would not ſue to have the Land delivered back, and prayed execution 
againſt the firſt,and ſhewed an Acquittance of all but 6.1.long before, &c. 
he prayed execution at his peril,and had a Scire facias againſt the grantee 
of the tirſt Conuſee, for without Proceſs he ſhall not put our him who is in 
by Judgement,z8 E.3 12.32 E 3.7. Scire facias 126. 

The executors of him who bad execution by Statute were ouſted by an- 
other who had a later Statute,and had a Scire facias , notwithſtanding the 
execution before had againſt the later, for the Inſtices were deceived, and. 
an Aſliſe doth not lye,19 E.z Scire facias 12. 

A was bound to B. in 100 | by Statute ſtaple certified in the Chancery, 
eAmno 9 E.q.andafterwards 39 H 6.A Stranger entred upon him by grant 
of the King,and afterwards the Conuſor in whoſe right, &c. dyed, fo as the 
Connuſee could not take the profits, upon which ſupgeſtion,be had a new 
Capiar, where he was taken upon a Capias before , but this upon another 
Certihcate 2 H.3.7 .Execation 16. 

If the Defendant be taken in Capias pro fine in Treſpaſs , and the Plain- 
tuff pray that beiza1 remain in priſon for his execution , the Plaintiff ngt, 
atisfied ſhall have an elegit afterwards, ſo if one pray an elegit of Landd9 
and nothing is returaed but a Rent, he ſhal have an elegir ofthe ſame, 47 E 
3-execution 41. See F.N B.246.and Statute 32 H.S.Cap.s 

Note,that a man ſhall not held the Land over the Term by Slegit Hecane 
the Land was deſtroyed by War,ſo as he could not take the profits, Af.19, 
E.2.execution 146. | 

in Dower the wife bath judgement againſt the roucher, and that-the 
Tenant ſhall hold the Land in peace if the vouchee doth reverſe the judg- 

ment by diſceit, becauſe he was not ſummoned;and hath reſtitution , che 
wife ſhall have a Scire facias againſt the Tenant to bave executon agaialt 


him, 3 E.3.49.4 E 3. Di/ceit.4.5. T7 


| Wage 
416 ». Execution 
And ifa man hath execution in value againft the vouchee of Land which 
he hath by diſſeiſin, and the diſſeiſſee entreth upon him who recovereth, 
he ſhall have a riew execution in 'value, 30 E.1. Voucher 297. 
Elegit was upon a Recogniſance at the firſt day, when there were ſeve- 
ral dayes of payment, F.N.B.267. 


— 
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29 Wher? a man shsll be put to a Scire facias to have Execution, 
and where not. 


Recogniſance to appear ſuch a day , and to keep rhe peace,and he 
L£ I doth not appear,yert execution ſhall be granted without a Srive faciar 
36 H.6.17.execution. 10. Otherwiſe it 1s within the year upon a Recogni- 
ſance to appear, See how the year ſhall be accounted, Af.21 E.3.22.Exe 
cution 69. * 

If the Recogniſor alieneth his Land , noexecution ſhall be without a 
Scire facias againſt him,and the alienee,7 E.3.31.Execwtion 53.and 9 E.z. 
E xecution 97. 

It was holden,that an executor ſhall ſue execution ofa ſtatute ſtaple, or 
Merchant without a Scire facias, but not of a Recovery of the Teſtator, 
&c.15 H.71.6. But whereupon a certificate of a Statute Marchant Nos ef 
$nventws is rec eha ING the Connuſee dyeth, his executors ſhall not have 
execution upon the firſt retura without a Scire facias out of the Certih- 
cate, 18 E.3. Execaution 55. 

The Party is alwayes put to a Scire facias upon Recovery of Debt , Da- 
mages or Annuity,after the year,24 E. 3, 23.E xecutiox $9. 
* - Execution ſued of a Statute Marchant , and the Recogniſor returned 
dead, execution ſhall be againſt the Feoffee withour a Scire facias, andif 
one Conuſee be teſtified dead, the other ſhall not have execution, but ſhall 
be driven to fue in Chancery upon his Caſe, 25 E. 3.38. 
And Fitzh ſaith N. B.167.that upon aConnufor returned dead, no execu- 
tion ſhall be againſt the heir, executor, nor ter-Tenant without a Score f«- 
Ciass 
{But ſee that upon a (apias of a Statute Merchant, and Wh of the Conu- 

r, or Non eſt inventas returned, execution ſhall be without Scire facras, 
but if the Sheriff upon ir return, that one hath the Land by judgement, he 
ſhall not put him ont without proceſs,and that ſhall be Yenire facias, 
upon that a Diſtringas, and not a Scire facias, becauſe it is not upon Re- 
cord, 9 E-3.24. Execntion 97. 1E.3.4.22 E.3.Scire fatias 126. 

* In a Scire facias after the year againſt the Connuſor & he returned dead , 
execution againſt the heir by Scire facias,and it was upon a Recogriſance, 

ro keep his day, 5 E.3. exec#tion 100. and he ſhall not have Fiers facias 

of the goods of the dead although within the year , but a Scire facias 3- 

__ the heir, and Executor, 18 E.2.exec«tion 143. S0 in this caſe it ſhall 
againit the ter-Tenant,20 E.3.Scire facias 121. _ 

e 


Exeomtion.' 

Scire facias upon debt or damages recovered after the year, the Defen- 
dant returned warned, doth not appear, no execution ſhall be againſt the 
Feoffee living the Principal,of Lands which he bad at the time of the judg- 
ment without another warning againſt the Feoffee, but the Reporter cor- 
ceives that the execution ſhall be without warning, 1 E.3.4.execxtron 105, 
So nor againſt executors 19 E.2, execation 243.9 E.3.24. and6 E.3.15. 
EXECHERON L OZ. 

Where Land is extended by ſtatute Merchant or ſtaple, Scire facias doth 
lye tohave reſtitution within, or after the Term , not otherwiſe. 19 E.2. 
execution 164 

When a Record is removed into an other Court, as by error into the 
Kings Bench , a Sczre facias ſhall iſſue before execution within the year, 
21 E.3.56. enqueſt 7. 

If the Plea be holden in the County, and afterwards,the Juſtices in Eyre 
come anto theConty, they ſhall award execution upon the judgment given 
by the other Juſtices within the year without Scire facras. And Juſtices of 
Gaol- delivery ſhall award execution againſt a Priſoner who was outlaw- 
ed, or indicted before Juſtices of the Peace, 15 H.7. 5.execation 153, 

The firit Conuſee , ſhall not put out the other without Proces of Law, 
9 E.3 £xecution-g7 enqueſt 11. 


XXX. Where Execution «ton Scire facias shall be upon Nihil 
returned, ind where he ought to h.ve Sicut alias, 


Rian ſaith, That the courſe of the common Pleas is to have execution 
of Debr, Damages,or Annuity, upon a Nihi/ returned at the irit Scire 
facias,2 H.7 3. 

A Scire facias againſt two upon Damages recovered and N7hi/ retur n- 
ed ,and upon the 7 eftarum one was returned warned , and the other \- 
b1, and execution awarded,18 H.6.17. execut.3. 

Ina Scire facias upon a fine he ſhall not have execution untill the Party 
be warned if it be upon debt,or dama es,and upon 2. N:hils, And Hill Ton 
ſice ſaid, chat of Land execution ſhall not be until the Party be warned in 
no Caſe 18 E.3. execution 57.4 E.3.23.execation 99.4CC, 

Scire facias upon aRecogniſance againſt two, one ts returned dead, the 
other warned,execution ſhall be againſt the Survivor without a ſicnt alias, 
if be will, 13 E.3. execution 58. But. no execution. againſt the ter-Tenant 
until the Conuſar be returned Nh1il, 28 E.3 32. execution 158. 

Upon VVihil returned.in a Scire facias for damages, Fierifacias awarded, 
but Elegit of land not till the Party be warned, 4 E.3.23. but at the firtt 
Nubil returned the party may-pray a Scire facias againſt the ter-Te- 
nants of the. Lands, and if they are returned warned, he may have the Land 
by Elegit.6 E 3.1 5-24.E.3.25.Scire facias 128. | 

He = recoyereth damages in an Aſliſe againſt three ſhall have a Scire 
Hbh facias, 


T7 Gy 
4 8 Execution. 
faciar, and two were returned warned, and the third N;hi/, upon which 
he had Execution againſt the two, 1 £.3. 13. Execntion 106. 

The Defendant ina Scire facies was returned, Clerk, not having any 
Lay-Fee, and a Feri facias iſſued de bonss Ecclefiaſticis awarded to the Bi- 
ſhop, although he was not warned, 19 E.3. Execntion 151. 

Where two were returned N5hil, and the third warned, a Scire facias 
by Teſtatum iſſued againſt the two into another County, and Nikhil re- 
turned againſt them , then the third appeared and would have pleaded 
and could not, for Execution ſhould have been awarded, if the two had 
not been returned #ih1/, ſo that the Proceſle was not ended againſt them, 
for which the partie ought to ſtay untill the others be warned, or the 
Proceſle ended, as it is at the ſecond nihi/ returned, 2 E.3.20 Scire facia; 

141.1 E.3.13. 
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X X X I, How he whos in Execution shall be diſcharged, and 
by what a. 


F one be in Execution by his body, and the party doth releaſe unto him 

all Actions, Suits and duties, he ſhall not have an E/egir nor a Capia;, 

tecauſe the duty is extin&t, 26H. 6. Execation 7. and the Releaſe to one, 

Vide 33.H.6. andthe faying of the plaintiff in Court, that he will not haye Execution 


47« againſt. one, the ſame doth diſcharge all, x 5 E.4.,5- 


If I purchaſe a Mannor to which he who hath recovered a Debt againſt 
me is Villain regardant, and alien the ſame again, now he may well fue 
execution againſt me , yet 1t was once ſuſpended &c. 12 H. 4. exec#- 
tion 28, | 

If a man take execution by part in diverſe Counties, and the party is 
taken in one, and he payeth that part, yet it is no diſcharge of the reſt- 
due,r6 E-3.Execation 45. Yet if the Sheriff had taken him by Proceſle, 
before the apportionment, as at the firſt Capias upon a Statute Mer- 
chant, there he might keep him in priſon, notwithſtanding of payment of 
the part made after,i61d. 

If a man hath.the body in execution for damages, the party may come - 
ſeven years after, and acknowledge agreement made wich him and the 0- 
ther ſhall be diſcharged without Scire facias or other procefſe . the ſame 
Law upon a Recogniſance or Statute. 

See that a Repos, or Statute made,commencing without procel5, 
wherefore it-may be well diſcharged withour proceſs, and ſo not like unto 
a recovery which is by proceſs, 30 E.3,18.Swggeft;13. yet there he ſhall 
50 quit in the one caſe and in the other. | 

See ina Not& 1o H.4.3. That if the Plaintiff cannot come in Court to 
acknowledge agreement made upon damages recovered, the other may 
have a Writ 0 another: man to take bis acknowledgement. Ou 


Execution. 
One was in the Fleet for execution of a Statute Merchant, and after- 

wards he brought an Appeal of the death of his brother, and was com- 

mitted to the Marchalley, becauſe this is in the Kings Bench, and this is a 

diſcharge of the Execution, 18 E. 3.0utlawry 47. And a man condemned 

in the Vacation was in Execution in the Term, and removed by writ of 

priviledge, becauſe of a Plea depending in the Common Pleas, and was 

{et at liberty, that was an erroneous Judgment, but the party had no re- 

medy, 2 £E.4-8. | 

One came by Capias «tlagatum, and pleaded a Plea which was naught, 

and found Mainpriſe to purſue it, and at the day did not appear, upon. 

which a (apias hs the Kings Fine was awarded againſt the Mainpernors, 

and a C apias wilagatum againſt the party, 2 £.4.11.0ntlawry 33. 
If a ſtranger recover the Land of the Recogniſor, yet the body doth ** * 6.56.46, 

remain in priſon, but if the Recogniſee doth ſurrender unto him, that diſ- 

charges his bodyallo, 15 E, 4,y. and ee there that he ſhall be diſchar- 

ged by a Habeas Corpr ſued, and uponthat a Scire facras fel.6. 
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XX X11. When a man who is in Execution ſhall be removed, and 
afterwards remanded, and. when not, X 


man outlawed for debt was afterwards condemned forthe ſame 
debt by plaint in Zondox, and ſent to Newgate, aud afterwards had 
Pardon and Scire facias againſt the party, upon whoſe de'ault the pardon 
was allowed, and it was holden, that he ſhould be ſent back ro Newgate, 
yet he ſhewed an acquittance of the Debr, but the tame ſhould dvebern 
pleaded there, 48 E.3.22. 

A man in Newgate for eexcution of a ſtatute merchant had avdita quere- 
{a, upon acquittance found and ſpecial bail, afterwards he made default, & 
the Bailiffs took him and pur himiinto the Fleer, the party may chooſe his 
Execution againſt the party, or againſt the Bail, 51 E.3.12. and he choſe 
execution againit the party,8& prayed that he might be lent back to New- 
gate, & it was holden that could not be, but he ſhould continue in the Fleet 
untill &c, becauſe he was in Newgate for that cauſe onely 5OE.3.12. 

One in execution in L. for Treſpaiſe &c. was ſued in an ation of 
Accompt here, and appeared in Cuſtody, and acknowledged the Re- 
ceipt, andit was holden that when hee hath accompred and made a- 
greement he ſhould be ſent back, afrerwards'the Plaintiff did acknow- 
ledg agreement made,and he was ſent back, 29 E.3. 47. Execution 160. 

A man in- Newgare for Execution of a Statute, had Azdita querels 
here upon a defeaſance, and they were at iſſue here, and afterwards he was 
Noreſuit here, tor which cauſe he was ſent to the Fleer, and notſent 
back to Newgate, becauſe he: was inche' cuſtody of this Court upon the 
remover &6, 33 E.3«Exccution 161. 448i), Andita qutrela 18. * 
Hh h2 Oge 


Execution. 


One condemned in Treſpaſſe in the Kings Bench was alſo condemned in 
Londen, and ſent to Newgate, and upon a Capias ad ſatisfaciendum a- 
warded from hence,the party acknowledged himſelf to be ſatisfied, upon 
which it was holden that he ſhould be ſent back ro Newgate for- the Ib 
there,3 H.5 .7.execntion 167. 


l— 
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XXXE[11. How be who achnowledgeth a Statute or 4 Recogni- 
ſance, or bis alience shall have back, his Land after Execution, 
nd by what Attion, and where by Entry, 


5 geo Land of a man was extended upon a Statute Staple of 1601. and 
by the extent returned, it appeared that the Land was of 100 1. by the 
year, and ſo was delivered, nowafter the year paſt, the Conuſor ſhewed 
the ſame in the Chancery, and had a Scire facies without any other ſur- 
- miſe, but ifhe come within the year, and ſheweth that the Conuſee is ſa- 
tisfied by any caſualty, the ſame mult be ſpecially alledged, otherwiſe he 
ſhall not have a Scire facias, or that: he hath tendred the Money , and 
the other refuſed it, and that now he is ready, becauſe it is not in- 
tended ſatisfied till the Term end, and note, that afterthe year paſt, the 
party ſhall not have back his Land without a Seire faciar, for it may be 
that the Conuſor hath cauſe to hold over the Term, bur ſee the opinion 
was after that if the Conuſee had levied the money after the Term, the 
other ſhould enter without. a Scire faciar, 2 H.3.7. Execution 17. and 
ſee P. 32. E. 4. Scire faciar 101, agreeing in every point, andrhere it 
was a Statute Merchant. 

But 15 H.7. It was holden that he ſhould not enter after 'the Term 
without a Scire facias, but after the year he ſhall have ir wichout any 
ſurmiſe, and Townſend (aid, that if within the Term the Conufor put the 
money in Court, or ſhews an acquittance,that he ſhall have a Scire /a'14r, 
but if he do ſurmiſe any caſualry, as by cutting .of the wood &c. there 
he ſhall not have a ſcire facias, buta Yenire facias ad computandum, with' 
a.ſurmiſe that he is ſatisfied, 15 H.7.15.47 E.3.11- but 22 ef. 44. he 
entered upon tender of the money. 

Execution of a-.Statute Merchant, and within the Term the Conuſor 
{tewed an acquittance of part, andtendered the reſt in Court, and | ad a 
Venire facias againſt the Conulee and his Aſſignee, who came at the day, 
and the Conuſee not, againſt whom a Diftreſſ: iſſued forth, and jdem ates 
to the Aſſignee, who-made default at the day, and the Conuſee came in 
the Cuſtodic of the Marſhall, andanſwered alone, ' and ſo be ſhall have 4 
ſcive facias within the Term upona Deed;and that againſt the Conulſee 
and his Aſſignee, not againſt the Allignee alone, for he ſhall not anſwer ' 


rQ 


Execution. 
to the Deed, but the monies were delivered to him, fo that Proceſſe ſhall 
be againſt him and the Conuſee, 15 E3. Reſponrer, 3. but the Feoffee 
pat the money in Court, and had a ſte facias againt the grantee of the 
Tenant by Statute ſolely, and holder good, yet both ſtrangers, 46 Af. 
ſcire facias 134. 

If Tenant by Statute Staple'or Merchant granteth over his eſtate, and 
the grantor levieth the money by caſualty, the Convufee ſhall have a /cire 
facias againſt the grantee onely, and if he lewieth the money and atter- 
wards grants his eſtate, it ſhall be againſt them both, 50 E.3.16. Execa- 
tion 44. 

Tenant by Statute Merchant held over his'Term by two years, the Co- 
nuſor had a Yenire facias ad computandnm, and upon his default prayed 
reſtitution of the Land, and alſo a Venirefacias to accompt, and he ſhall 
not have them both ; for if he take back his Land, he ſhall not have an 
accompt, but the means and profits after the Term, but he may have the 
one Or the other at his pleaſure, 18-E.2.execntion 144. 

Land was extended by E legit, and after the Term ended the Conuſee 
came by ſcire facias,and ſaid that he had not levied all themoney, becauſe 
the Land was impaired by reaſon of warre, and this--was holdenno plea . 
to retain the Land &c. 19 E£.3.execation 146: | 

Upon Execution ſued againſt one Feoffee of the Conuſor of a Statute; 
he ſued an Azdita querela againſt the other who appeared and ſhewed an 
acquittance of the Conuſee, upon which'the firit had a ſcire facias a» 
gainſt the Recogniſee to have back the Land, and to anſwer to the Deed, 
47 E.3.4. But note the Audita querels ifſued- from the Common Pleas; 
and upon that from thence iſſued Yenire facias againſt the other Feoffee , 
who appeared and pleaded a Releaſe, 45 E.3.17. Anudita querela 19: and 
Venive facias alwayes iſſheth out of the Common Pleas, 11 E.4. acc, 

And norte that one Feoffee ſhall never have a Writ to deliver the Land 
of the other pro rata, without ſuing an eAdita quere/aagainſt him, for 
every one ought to anſwer, but the Conuſee may ouſt all the Feoffees 
without anſwer if he will &c.33 E.3.eAnditaquere/a 38. but upon a Re- 
cognifance acknowledged in che Common Pleas, one Feoffee ſhall have a 
Scire facias without ſuing an Audita guerela, 45 E.3, 24.execution 40. 

If -he who hath Land extended by elegit, hath cauſe of re-extent &e. 
upon ſuggeſtion thereof, he ſhall have a Yexire facias, and not a ſcore fa- 
cias for the delay, 15 E.3./cire facias 16. and for that reaſon it was doubt- 
&, if aſcire facias ſhouid iſſue upon a ſuggeſtion that he had a Ward 
allen, by which he had levied the whole money, 15 E 4.5. 

The Conuſor of a Statute ſaid within the Term that rhe Conuſee had le- 
vied all the money but 10 1: and that he put in Court,” upon which it was 
hokden-that he ſhould have a Scire factas to have his Land again, and to 
account as well, as upon an acquittance ſhewed, and that upon elegit,47 
E 3.1. Scire facias 96.46 Afſ.ſeire faciar 34. 4c.'21. E 3.16..22 Af 44 
but he may enter, 


V.detg HT”. 
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22 H 6.46.1;- 
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47 E.3.25,91d48. 7 
a4 E.3.14. cd . 
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Fer Execution. 


Vide 16.E.3,  Here'the moiety of - whoſe Land was extended by Elegit , ſhewed 
Waſ 109 a*d the money in Court, and ſaidthatthe othes had felled ſo many trees, and 
_ elf = prayed 4 Scire facias to receive the money for to reſtore his Land, and to 
ſhal bave #.aſt ACCOMPt for the trees, and here had it, but Stone ſaid, that it did not lye 
againſt Tenaa:£O accompr, but for that he ſhould have his Action upon the Caſe, and 
by Elegit, if a wood be delivered, the Conuſee cannot fell it, but he may take the 
Vide Futb-4/-Herbage,and an accompt doth not lie, becauſe it was delivered to bis own 
tba: be ſbalf uſe, 21 £.3 16, Scire facias 111. See F.N. B.58. where he conceives 

Venire facias to accompt doth lye, and yet alſo he thinks that waſt lyeth. 
See 18 E.2.Execution 144. where he could not have a Scire facias to 
accompr, and to deliver the Land after the Terme, but held clear, that 
within the Term he might have a Scire facias toaccompt, and that is in 
the nature of a YVemgre facias, but he ſhall not have both within the-Term, 
becauſe he is not then intended ſatisfied: and here note, that the aſ- 
fignee had a Scire facias againſt the Conuſee, and that upon ſuggeſtion 
that he was ſatisfied by caſualty, and ſhewed how, 32 E. 3. Scire facias 
101. and apreed that he ſhall have a Venire facias to accompt, or a Scire 
facias in the nature of Venire facias upon fuggeſtion onely that he is ſatis- 
tied by a caſualty, without putting the money in Court, but the fame 
ſhall not be to deliver the Land, 29 E.3.1. And when one had ſuch Exc- 
cution the Conuſor did ſurmiſe that he had levied the whole with Cofts 
and charges, and 4 1. over, and prayed a ſcire facias, and the ſame was 
granted to have the Land again, but of the Profits he could not have bur a 
Ven e facias to accompt,and it did not appear that it was within the Term 

or aiter ſuggeſtion, 18 19 E.3. 

A man ſhall not have a Scsre facias withinthe Term upona ſugge- 
ſtion rhat he hath paid; alſo the Lands ſhall not be delivered after untill 
he hath. levied his Coſts and Charges upon Execution of a Statute Mer- 
chant,29 E.3.36. Suggeſtion 15. and the Conulſee needeth nor take the 
Money in Court, if he do not tender him his coſts and charges,46 «AY. 


Scare facias 134. 
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XXXIV. Of what Lands or Tenements Execution ſhall be by 
force of a Statute or Recogniſance, and where the Lands in 
uſe ſhall bein Execution. 


HE Lands in uſe ſhall be in Execution, by Statute, Recogniſance or 
Elegit. Duere, if that be by Equity of the Statute of 1 R.3. betorc 

the Statute.of 19 H.7.cap.15.7 H.7.29.Execution 19. 
Lards recovered againſt the Conuſor is diſcharged, but if he repur- 
chaſe it, it is charged in whoſe hands ſoever it cometh after the purchale- 
See of the purchaſe of the Conuſee of the whole, or part, 45 E-3-22- 


E xecnution 39. 


Execution 


” 
:Execntion. 

Execution npon 2 Recogniſance ſhall not be pranted but of Lands 
which the Recogniſor had the day of &c.. untill he bereturned Nikhil, 29 
E. 3.1.execution 158, but a Recogniſance ſhall charge all his goods which 
he had at the day of the entringthereinto, 7 H.6.2, 

Atthe (pies upon a Statute Merchant, the party was returned dead, 
the Plaintiff had a Writ for his Land which he had at the day of the Sta- 
cute or afterwards, the Sheriff returned, that a ftranger had the Land 
in Execution for damages recovered after, for which a Scive facias iſſued 
forth againſt the Recoverer,g E.3.24. 

The brother of the Conuſor gave him Land in Tail, this Land was dif- 
charged by the death of the Conuſor, 5 E.3.35. 

One of the two Joint-tenants in Fee is Debtor unto the King upon Re- 
cord, and dieth,the other ſhall hold the Land diſcharged, bur if the hus- 
band and joint Leſſee for years, with hiswife (being debters to the King 
upon Record)dieth,the King ſhall have the Term in Execution againſt the 
Wife, 5© £.3.5. So of a ftranger who recoyereth Debt or damages a- 

inſt the Husband, by Babirgton, and if execution be done in the life of 

e husband, it is clear, he ſhall hold it till the whole Debt be levied, 7 H. 
6.2. Otherwiſe it is if he who recovereth hath not Execution in the life 
of the husband, 9 H. 6.52. 

Eands in ancient Demeſne are liable to a Statute Merchant, -2 E.2. atid 
if the Conuſor doth enfeoff the King, the Land is diſcharged of Executi- 
on, F.N.B.266. 

Where the Sheriff returned that the charges upon the Land did exceed 
the Land it ſelf by 40's. the Juſtices would not award Execution, becauſe 
the party ſhould then never have the Land again, bur afterwards he had 
other Land, ſo as the Land did exceed'the charpes 10s. for which cauſe 

Execution was awarded of the whole, 29 E.3.exerntion 154. * 

One was bound ina Statute to. 8& his heirs :,died, his heir ſued Execu- 
ti0n againſt R.Ter-renant, who brought Audit guerela, and ſhewed that 
the Land'was given to the Connſor,and to his wife in Fee, aad that ſhe did 
ſurvive, and that he ts in by her,and holden a good diſcharge, for which 
cauſe the other ſaid that the gift was to the hdsband and wite, and co the 
heirs of the hushand, and both are dead, for which &c. 25 E.3.45. 

Tenant in Tail bound in a Statute dieth, the iſſue in Tail entreth, and 
enfeoffeth aſtranger, and ir was holden that the Execution ſhould be a- 
gainſt the Feoffee, although the Iſſue himſelf ſhould hold the Land dif- 
charged, '19 E.3. Receipt 112. and the Feoffee of Tenant in Tail ſhall 
hold the Land charged, H.7.8. 


: 
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XXXY. where. 
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XX XV. there Execution ſhall be againſt the Heir before ſuing 
againſt the Execnutor, and where the ter-Tenant and the Heir, 
and where the Land of the Heir, which he bath by purchaje, 
ſhall be charged. | 7 | . 


OC E prayed a Scire facias againſt the Heir of damages recovered 
in Redifleiſin, and had it not without firſt ſuing againſt the Execu- 
rors, for the Land 1s not charged , but in want of ;:Soods;, 7 H. 31. 
Execution 25. But at his perill he may ſugthe Heir alone, /or the Ter-Te- 
nant alone, and then it the Executor bath Aſſets, the Writ ſhall abate, 
19 R.2.Execation 163. and therefore the fureſt way is to ſue the Heir, Ex- 
ecutors,, and Ter-Tenants, alchoupgh; that. che Heir nor Executors have 
nothing, .46 E.3.29.Brizf 605. and that was upgn a Recogniſance. 

A Scire facias upon.a Recogniſagce, the party was returned dead, and 
a Scire facias awarded againſt the Heir and Ter-Tenant, and upona third 
default E legit granted, 38 E.3\.12.E xecation 30. and the Execution good. 
Lxere, For inthe book the Sheriff did retura that there were no,Exe- 
cutors, ſo there needed not, and the Execution ſued againſt the Ter-Te- 
nants alone good, although hehad had heir, if the Ter-:Tenan doth not a- 
yerre that the heir hath Aſſets, 7 R.2.Execution.46. and: with this laſt a- 
grees,11 E. 2.Brief 266.but ſee before Diviſion 5 divers books contrary, 
and that he ought to ſue the heir and the Ter; Tenant,or che heir firſt; and 
if he dg not appearat the Fiers facias being warned, a Scire facias ſhall i- 
ſue forth,and upon Nihil returned pponhat he. ſhall bave'proceſſeagainit 
the Ter-Tenants, 17 E.2, Execatren 1.39. | x" 


) T1 [ + 
The Conuſee ſhall bave Execution -atthis peril, againſt the Heir of one 
Conuſor, upon Retura that the other hath nothing, it he copfeſle ic,5 #- 
3+435.E xecaticn 100, and28 e)]. 45, Execntion 112. he ſued Executi- 
on of damages recovered againſtthe Ter-;[Lenant, ancly,, but it,,doth not 
appear there that he had ſued agauaft the Heir, befpre.., 


. * 


Where the party againft wham &c.cied a: Sczre faciar iſſued againſt the 
Ter-Tenant, who counterpleaded the Execution .and found-againſt bim, 
yet Execution ſha}l be of the Lands gf the dead, and not of his own 
Lands, .33 E.3. E xecution 1624But note, js was not demanded/againtt bim, 
bur he made default ec, 1 ns 0 dogod ts ood 911 Ht 

A.W:rx jor Execuuon againſt one Ter-Tenant,, wheretheyg are many, 
ſhall not abate, but dew aies for him, and. ſhall ſue againſt, the others, 
for Execution ſhall not be by parcells, and the one ſhall not anſwer ajone 
untill &c 11 E.3 Brief 266. 

A man may have one Scire facias againſt the Heir, and Executor, and 
another agajaſt the Ver-Tenant, or againſt them all rogether, and where 
a man ſhall name the Ter-Tenants, where not, See 46 E. 3- Brief 605. 

Belg rap faid, That if the heir hath bur an Acre by deſcent, he ſhall 7 

4. charge 


charged with 10001. by Obligation of his ownTands ' which deni 
_— that onely the nd Sake deſcended ſhould be put in euray 
tion, 40 E£.3-15. But if in Annuity er Debrt the Heir plead a falſe Plea 
as n—_ by Deſcent ec. ithen although he hath bur one Acre deſcen. 
ded, yet he ſhalt pay all the Money out of his own Lands, 5 H. 2. Annuity 
21.19 E, Pnnny 26, But there itis ſaid, that in a Formedon, it ſhall 


be a barre, bur a half party, although that he plead, that he hath no- 
thing by Deſcent, and yet hath 33 E.3.E.3.Execation 162. 


—_— 
Oh... _—C—————— 
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XX X VI. Where Lands and Goods ſhall be barred to Bxecuti- 
on by the firſt Purchaſe, or by the Judgement onely, or by En- 
queſt taken, or by Execution awarded, or by Entry or Plea. 


[* a'man recover his warranty pro locs & tempere, in a Warrantia Char- 
ta, he ſhall have Execution of the Land which he hath at the day of the 
Judgment, ſo upon a Recovery in Debt, but of Chactells, but from the 
day of the Execution ſued, 2 H.4.14. and againſt the Heir he ſhall have 
Execution of the Lands which he bath by deſcent the day ofthe Scire faci- 
a: ſued, 46 £.3.1ib Aſſ. Garranty eft Charters 5. | h 

Upon a demnrrer adjudged apainſt an Inne-keeper, the Plaintiff could 
not have Elegit of thELands which he had at the day of the writ brought, 
but from the day of the Judgement, bur if he had recovered by Verdi, 
be ſhould have had the Lands which he had the day of the Enqueſt firſt 
taken, bnr if the Plea had been begun, and Judgment given the ſame 
Term, Execution ſhould be of the Lands which be had the day be firſt 
entred into the plea, 42 E.3.11, ; 

And ſee when the Plaintiff recovered in Debr, and had a Scire facias 
againſt a ſtranger, a purchaſer who appeared and pleaded, and found a- 
gainſt him, che Plaintiff had Elegir of rhe Lands of the Feoffor, which 
the Defendant had the day of the pleading, 33 £.3. E vecation 162, 

Waſt found by. Niſt prixs, and Judgment given thereupon in Bank, 
the Plaintiff had Execution of Lands, which he had the day of the En- 
queſt taken, '17 E. 3.5. becauſe all was but oneday, 21 E.3.51. Exe- 
cntion 68, 

It was found for the Plaintiff by Ns$ prius in a Writ of Meſne, and 
the Judgment affirmed upon Error in the Kings Bench, Execution ſhall 
be of the Lands of the Defendant which he had the day of the firſt En- 
queſt taken, 15 E,3.execaticn 64.33 E.3.acc. and upon no ſuggeſtion he 
iball not have Execution of Lands before Enqueſt taken in Waſt, 31 E.3, 
execntion66.” _ - 

Ailiſe was taken and adjourned into the Common Pleas, for uy 
of Judgment, and in the Common Pleas {Judgment given for the Plaintiff, 
be ſhall have Judgment for the damages of the Lands , the day of the 


I 11 Judgment 
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if wa 4 awarded. to enquire..of Waſt by gefaujt, and it is found 
and returned, Execution ſhall be awarded. of the Lands which he had, the 
day of, the enqueſt raken by, the Sheriff, tor -he is Judge-there; 7/E:3.7. 
But ſee 1.4 E,2.executzon-144- that.itſhall be.onely. of the Lands wbichhe 
had, the day of the Judgment-given. 13; 1 

A man doth recover damagesin Treſpaſſe, and upon a Scire factar re 
turned Nbhil, had Execution of Lands which he had, the day of the 
Judgment.given,. not fromthe day of the Writ, 6 E. 3.15.1 E.3.4-and in 
Ward he had elegit of Land which he then had, and not the day of the 
Writ brought;"29 E.3)27.. + uy þ3* 4 . ts 

One fold his goods by fraud after Judgement, to prevent execution,and 
the ſame was returned, and the Sale was holden good, and the goods not 
tiable to the execution, 3 E. 3. execution 108. but it may be proved that 
he himſelf rook the profit of them, and then Thorp was of . opinion that 
ſuch Sale was not good, but ſhould beavoided, although ut were by Deed, 
and execltion againſt the Vendee,, Lia ſrars & dvlus nemins. patroci 
netwre | | 

In an Aſſiſe the Plaintiff was amerced a Mark, and holden that the Land 
which he had after the amerciament ſhould be onely charged 22 Af. 32, 
In attaint upon falſe Yerdi& given in Alliſe, Herne ſaid ro the Sheriff 
that he. ſhould enquire 6f the goods and Chattels of the Defendants 
which they had aliened after the | oh of the Attaint, and that he ſhould 
ſeiſe them into the Kings hands, andalſo toenquire of all the goods &c. 
which were upon the Land, at the time that the Plaintiff did recover, 
're to ſeiſe them in whoſe hands ſoever they were for the Plaintiffs dams- 
SES ih the ſame County, 8 E 2.eAſ}ie 396, 42 E.3.26. Re 
, If. the King recoyer a Debr, all the Lands which the party hath: at the 
day of the Writ are charged. 

Executign awarded againſt executors, the Fiers facias returned, that he 
who pleaded the falſe had nothing, nor none of the others, of the 
goods of the dead, but that 'they had Aſſets, the day of the Original! 
brought, and nothing after the Writ of execution, upon which cxecuti- 
oriwas awarded of their proper goods which they had ar.the day of thc 
Original, 7 E.3:45 £xecnution 76. 
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Metes ynd Bounds, and where in another County then where 
the Writ it brought; oo © 


I* an Aion upon the Caſe againitan Tnne-keepet, execution ſhalf be 


by elegit, ſo inan Action upon, the Caſe for Huy and Cry not purſued, 

3 E.3.11. Ar. he” | + t 
**Flecariou bf a Recognilahce by elegit go0d, 44 E.3.11.Execntion. 35. 
and of what Lands ir hall be, See 16 E.3.execation 47. ro Taal 

Efepit returned that the, party had but two Marks Ret, the Plaintiff 
prayes a Capias, and the opinion was that he ſhould haye it, but if the 
Defendant be taken for the Kings fine, and the Plaintiff pray that he may 
continue in priſon for him &c. he ſhall not have an elegir afterwards, if 
the party do nct,dye in priſon, 45 E 3. execution 52. 

Tenant by elegit ſhall haye che. mioigty of the, Land by Metes and 
Bounds, and ſhall not hold the Land pro indivi/ſo 32 E. 3. execution 67. 
But ſee that execution was made of the moiety, and the Sheriff and the 
executors who recovered the debt of their Teſtator, came together to- 
wards the Land, and when they were buta little from the cloſe, the She- 
riff ſaid to them, I hete deliver you Seifin of the moiety, enter into the 
Cloſe, who .entred aecoraung] , and this was holden to tbe a ſufficient 
Seifin, and the words were 0 the Mojety of the whole, ſo it ſeems it was 
without Metes and Bounds, H: 2 £,2.txecation 119.” Dots” 

It was ſaid, . by.the Court that Execution by elegir, it doth notlye for, 
or againſt an Abbot, 14 E.3.execution 74. But 19 E.3.execution $0, 

ſuch Execution was pink an Abbor, and. alſo for him by.e/egir, 20 E. 
3.execution $2. Put that e/egit doth not he for damages recovered againit 
an Abbot, ſee 21 E.3.11.execttion 125. Contrary: that Execition was 
was granted, P:20 E.3.execyution $3. —_ 

One recovered Debt for want of pleading, and had an e/egit where the 
Originall was brought, and to four other Sheriffs : So of a Statute Mex- 
chant, 24 £. 3. 30: Execution gt. and Where not, ſee 8 E. 2.6xecu- 
Hou 240. 

Watſon reported a Caſe, that if the Defendant come by the Biſhop, 
the other ſhall not have Execution, but where the writ is brooghr, bur if 
he come by the Sheriff it is otherwiſe, 3oE. 3. Fxcommengement 28. the 
book ſeems to be that he ſhall have Execution where the Biſhop &c lege 
librum,” becauſe it is obſeuire Rc.” TO omen nan >—0 

Elegit ſhall not be upon a Scire facies Nibil returned untill the party be 
warned, 4 E.3. 16. execution 99. But being warned elegir,doth lie, 1 £,3. 
3- Execution 104. 

'IF one accknowledge himſelf to be indebted in the Common Pleas, 


without coming in by Proceſle, the party thereof ſhall not have e/egir, 
I 112 or 


54 3 2:80 als 457 
beby Elegit, and whereby, 


437: 


for the Statute of weſt 2 cap. 19. is, cum debite fuerit recaperat. and 
thayis meant by Aion, 2 E.3.execariow#20.Scethe Statute; for it. ayes 

fo, vel recognovit &c. + 

Datdtaioa by elegit doth not lie of Lands in ancient Demeſne;9 E.2, ex. 
ecution 136. But execution of the whole ſhall be by elegir, as of the 
moyety at. one. day, and the moyetie at another day, 10 E. 3. execs. 
iow 137. | 

Adminirf tor charged with Debt without a Deed of the Teftator, be- 

cauſe he himſelf was privy to the ContraQ,. the Plaintiff. did recover, 
and Fad an elegit of the goods of the Teſtator, ſo it. lyeth of 
(except the goods of the Plough) as well as of the moyety of the Land, 
and that is by Statute, 40 E.3.10. exeontion 17, = 


pe ET 


th. 
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XXXVIII, How Execution ſhall be upon death, Nihil, Non 
elt inventus, or Clericusreturned; 


xecution of a Statute Merchiant ſued by tw, the Conuſor was retur- 
þ dead, and execution awarded, bur after, the one Plaintiff ſaid, 
that the other was dead banging &c.. and he could not have execution 
without a Writ out of the Chancery, . fetting forth his Caſe, 25.E.z 38. 
execution 92.How upon death of the Connſee, a ſtranger ſhall have execu- 
tion ſhewing the Statute, ſee Diviſ.4.t 1.E,4.11.execution 15,15: H.7.16. 
and where he. ſued execution, and one was returned dead, it was awarded 
that the other ſhould ſue alone upon a Statute Merchant, P:41.E.z. exs 
extion 8 3. 

Two ſued Certificate of zStatute Merchiant,. the Conuſor is returned 
dead, the Conuſee ſhall have execution preſently, 19 E.3.execution 59, 
and that of all the Lands which he had the day of the Recogniſance ac- 
knowledged, or after, 9 E.3 24.execution 97. Ty 

If in a Scire facies tpon a jen, maemget againſt two, one is returned* 
dead, the other Niki}, how.he ſhall have execution, See Divifien 5: 13: 
E.3.E xecnticn 78. 


EXECVTORS. 


ADMINISRATORS. 


I; Where Executors ſhall be charged of their own goods by their 
Plea, or own a& with the Principal, and when onely wth di- 
wages of their own goods. 


Recutors ſhall be charged becauſe they had Aſets at the day of the: 

Writ brought, but goods fold before Judgment ſhall not be taken 

in Execution, , but, their own goods per Cariam,g H.6. 57. execa- 
tors 7. 

If upon a Fieri- faciaMhpainft Executors, the Sheriff doth return that 
they have nothing in their hands, ifitmay appear that they have aliened, 
or waſted the goods of the Teſtator, andif they pay him who hath re- 
covered of a later time, this is Waſt, 9 H.6.9.5 H.7.27.9.E.4-12. 21 E. 
4-25. The ſame Law where the Sheriff returns Devaſtavernnt, 11 H. 4. 
68. 33 H.6. 24. 34 H.G6. 24 and damages for the time-of the Teſtator- 
and for their own time. | 

See in the fir{t Caſe, the Recovery ſeems to be naught, becauſe the con 
trary is confeſſed. by the party by.his Plea,9 H.-6.5;.3.H-7.11.34 H.6: 
24. 33 11.6.23. | "EM | 

And if Executors' do pay debts which are due by Deed before thoſe ; 9 H.6:49 and' - 
which are due by Record, this is a waſting of the goods, and they charged 5 >. if thiy fte-t* 
of their own goods.- So if an Executor do pay a debt to a Common pet- 'be goods of tbe 
ſon due by Record before the Debt due to the King, . which is: alſo- upon CN —_ 
Record: but of debrs due by matter of. writing, chey are not bounden ;1,;v uwy aſe, 
to pay the one before the other, bur if. they do pay Legacies before Debts it is a Deva» © 
Gue by ſpecialty, they ſhall be charged of their own goods,21'H.4:25, ftaviei9h.6.ac.- 

One Executor came at the Diſtreſſe, and did contefſethe Action, for Z'4e © 5. pare. 
which cauſe the Plaintiff recovered againſt them all the Debt and dama- _ IR 
ges of the goods of the Teſtator, . 18 H.6.3.Execntors 20, ; 

Debt againſt three Executors , it was found that one who pleaded: 
that he never was Executor,was Executor, and that the third who pleaded 33 H.6:23.acc. 

| that- 
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that he had nothing in his hands, had 5 |. for which it was awarded, 
4 H,6.82, at the 5 jpound ſhould be recover a him, and the reſt againſt 
11 H 6.36.0. |; who was found Executor, dpainſt his own Plea, 46 E.3.9. t xecators 
72.9 H.7.15.11 H.4.5. the ſameLaw where one alohe denyerh the Deed 
which is found, 17 E.3-45-execarory 72 But it ſeems the fame is not 
Law, unleſſe it be denying of their own Deed, 6 E.4 1.and34 H.6. 24. 
Yet it is ſaid in 33 H.6. 34.that they ſhall be charged of their own goods, 
where they plead a"perperuall barre”, and- ſame is found againſt 
them, but it ſeems the charge ſhall bx'of goodsof the! deadjWhatloever 
Plea they plead, if they have Aſlets,and it not, then of their own goods, 


33 H 6. Judgement 38. Ant | ik chacged If 
And ſeethe hetret” Ppinlon is, 'thaprhty e chatged | ir own 
14 87.28. ooods by no 4 oh ; che = ew þ 7506 os Pri econ 
15 H.7.8.11 H H.6.2 | 
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11 H.4.5.4ccs 


If an Executor plead that be hathſwly,azminiſtred, if Aſſets be ſound, be ſhall be charged of bis own 
goods, vide 6 E.45 23 H,f,3,4cc, Vide 39 H.7.pey Executoers 12 videas E.3.9 and 10, The ſame fo 
Debt againſt Adminiſt'ators, who plead that thty ave not Adminifiiators, Which is found tgainſt them,the 
(ball be charged of their own goods, 


11 Hi. 5: And upon the Plea, that they were never executors, Afoy! faid, that 
Judgment for the Debt and damages ſhall be of the Goods'6f the dead, 
and that upon a Nh1i/ returned, —— Writ ſhall iſſue 
of their own goods, asupon a Devaſtavit ed, che Judpement ſhall 
be conditionall by «Needham, if &c. 33 H. 6.2 E:4.4. and Moy! cor- 
ceives, that upon fully adminiſtred, and fuch Pleas found againſt them, 
they ſhall be charged of their goods, as to the damages. 

If a demurrer upon a Plea' be adjudged againſt thetn, the Judgment 
for the damages ſhall be of the goods of che dead, if they haye any, Pri- 
ſor 31 H.6.4. and 11 H.q,5. 

If Judgment be given apainſt them of the goods of the dead, and the 
Sheriff returns, that they. had Aſſets the day of the originall, but nothing 
at the time of the Execution ſued, Execution ſhall be of their own/goods, 
17 E.3-45. | | 

Debt againſt Executors upon an Obligation of 20 1. they plead that 
they had nothing in their hands, and it was found that they had 101. 
wherefore the Plaintiff recovered of the goods of the dead, and dama- 
ges of their own goods, 3 H.6,4 executors 2: 


[ I. her, 
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IT. Where Execntars [ball be charged with 4 Debt, which the 
Teitator was not charged with, and where th:y fhall have 
Debt which the Teſtator conld tot have, ; 


Man grants to his eldeſt ſon 4 s.of the yearly rent of ſuch Land, *c. 
A Son brings Debt for the arrearages againſt the Executors, and 
00d, -notwithſtanding the Land deſcends to him, becauſe he may chooſe 
ro have it-as an Annuity, or as a Rent-charge, 45 E. 3 &xecutors 71. 
The fame Law of an Annuity grarited to a ftranger during the life vf the 
grantor, otherwiſe not, 7 £.4-26, Det 85 9 £4.48. Debi go. 

Executors ſhall not have Debt for arrearages af Rent reſerved upon a 
Leaſe for life, becauſe itis a Rent-ſervice, and belongs to the heir,other- 
wiſe it. is of a Rent-charge determined by his death, '4 E.3.execators g8. 
2 H.6.8.Debt 11. Yuere. P | 

If & man grants. a Rent-charge for life, and afterwards alieneth the 
Land, andthe grantee dyerh, his executors ſhall not have Debt for the 
arrearages againſt any body 11 H.4. 92. by T bir», but Hantk ford. ſaid, 
that they ſhould have Debt againſt the Ter-Tenant, and that was ( as it 
ſeems) tor his time, 26.E. 3. 64.Debt 180. 

A man- grants the Reverfion of his Tenant for life in Tail, rendring 
Rent-durins his life, and other ſervice after-his death, and dyeth. The 
Execucors ſhall not bave Debt- for arrearages due during the life of the 
Leſlee, other for arrearages after his death, 17 E.2. Execators 11 2.vide 
4. E.3 executors g8. 

Tenant for life maketh a Leaſe for years rendring Renr, the Leſſee for 
yeats ſows the Land; the Leflor dieth, the Leſſee ſhall bold the Land for 
that year, and che Executors ſhall have Debt for the Rent of it, 32 E.3, 
Debt 9. 14 H.6.26, But he fhall loſe the corn which is ſowed, by plead- 
ing that he did no wrong againſt the firſt Leſſor,in an Aſliſe. 

If a Rent-charge is aſligned to a woman for Dower, her Executor ſhall 
bave Debt for th: arrearages, 232 E. 3, Debt.g. So the Executors of him 
_ ſurrendreth a Corodie unto an Abbot rendring Rent, 12 H.4. 17. 

evt 116. 

One had a penſion of 201. during the war, to be paid at four Terms, and 
the firſt Term being paſt, the Grantor dyeth, Debt lyeth againſt his ex- 
ecutors for that Term, and the Rent ſhall ceaſe by his death, 2 E. 3. 84. 
Debt 143.vide 10H.6:24.12 H;6.12. 

_ If Executors. do accompt of the Receipt of the Teſtator,and are found | 
a arrearrages,] Debt lyeth againſt them, yet no Action, uf no accoumpr : 
of their Teſtator, 2 H. 4.1 3.Execotors 49. .. 


| / 
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TIL. Where Executors ſhall be charged by their admittance of 
that which they ſhould not be charged with of Right, as of 
Contra or Treſpaſſe of their Teſtator &c. Juv: where he 
eight have waged his Law, 


DX brought againſt Executors upon a ſimple Contra is geod if 
chey admit it, and ſuch Recovery ſhall be executed, 46"E. 3: 10, 
Vide 44 E.3. Soin Debt againſt them of arrearages of accompr, of a thing which ly- 
44.10 H.6.16. eh not in accompt, they ſhall be charged if they pray not Execution, al- 
though their Teſtator might have waged his Law,” 13 H.6.executors 21. 
and it they will accompt upon the Receit of their Teſtator,and if arreara- 
ges be found, Debt lyeth for them, and they have no remedy, 
2 B.41 73 
Executor charged by Contra& of the Teſtator with his own deed of 
the Debt, when he was Attorney generall to the Teſtator , the ſame Law 
of Adminiſtrators, 46 E. 3.10. Adminiſtrators I 7 
A ſervant who is compellable to ſerve by the Statute of Labourers. 
ſhall have Debt againſt the Executors of his Maſter without a Deed, bur 
not if he were not compellable to ferve &c.4 H.6.1 9. Execators 4.2 H.4. 
14.executers 50, andit ſeems this is of aſervant of husbandry onely. 
Debt doth not lie againſt Executors upon atrearages of an accompr, 
where their Teſtator might have waged his Law, and therefore they may 
well pray that the Plaintyff be examined, if the thing lay in accompt or 
not 13 H.6.Executors 21. þ 
If the Teſtator do burn a Charter which is delivered to him by Inden- 
ture, Detinue |yeth of that againſt his Executors, and for the damages 
of the goods of the dead by Harck, but Hil held that the Executors 
ſhould not be charged but when the Teſtator was bound in a ſumme cer- 
tain, 11 H.4.47. Execmtors 5G. 
15 Elix.Dyy Debt doth nor lye againſt the Exeeutors of the Gaoler who ſuffereth 
332 acc, 10g. Priſoners condemned to eſcape, 40 E. 3.Executors 74.41 eAſ..15. 
liz.0y. 271,54 Andheldthat Debt doth not lye againſt the Executor of the Ordina- 
(res not againſt ry, 11 E.13. executors 77. Bur there Trew alledged the contrary to be 
CO '"e adjudged, 16 E.2. 
Fleet _ : Executors ſhall not be charged by a Tallie ſealed by the Teſtator, be- 
cape. cauſe he might haye waged his Law againſt it, 25 E. 3.40.12 H.4.23. 
Covenant againſt Executors upon the ſame broken in the life of the Te- 
ſtacor, as if he covenant by Iadenture, that ?. S. ſhall ſerve me, 47 
EF. 3.22. | | 
Derinue upon the Cuſtome de Rationabils parte bonorum lyeth againſt the 
executors atter the Debts payed, 30E. 3.25 Detinne 52,28 H.6.5.5 E-4- 


1. F.N,B.122. and by Glenvil lib.7.cap, 6, It ſeems that was the com- 
: mon 


Executors and Adminoſtrators. 
mon Law, although that the Writ mentions the Cuſtome, See Magna 
{hartacap.18.40 E.3. 38, 


Detinue - "_ executors upon a bailment to the Teftator, where they 
have poſſeſſion, and they ſhall be charged as executors, and he who ap- 


pears at the Diftreſſe ſhal anſwer, and that they were never executors,is a 
ood plea, 11 H.4.44.14 H.4.28. 21 H.6.1. and 11 H.4. It 15 holden that 
Covenant lieth againſt an executor, but not Treſpaſs for the wrong done 
by the Teſtator, nor no Action for a duty or thing not certain, Debt 
apainſt executors upon a Deed of annuity of the Teltator 39 H.6.27. 


—  ——— — —— > —————— _ — 
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IV. What ſhall be ſaid Devaſtavit of the goods of the dead, and 
how Executors ſhall be charged of them, 


(Ohms of the goods to their own proper uſe is a Devaſtavit,39 
H.6.45. but not if they have redeemed the goods before with their 6 H.8. Dyer 
own proper monies, 21 E.4.2. 20H 2.and 20.7. 5.acc. becauſe by the * Fo. Com: 
redeeming of the goods, the proper plea of them is changed. $ TOY 
If they eſloign the goods depending a Scire facias upon a Recovery 
againſt the Teſtator , this is a waſting of the goods, 12 E. 3. executors 
73. 9H 6.57. 
Releaſe unto the Debtor of the Teſtator is a Devaſtavit, 13 E.z. and 
6H.43. if they pay Debts upon Contra& before Debts upon Record ; 7 F.4-20. 
$0 if they pay the Children their portions before Debts, 21 E.4.21.30 E. 5 77-77 664 
3 25. Soif they pay a Bond not then due, and not that which is due, 
9E.4.13. by Bryax. 
When a new Writ is brought againſt executors by Journey accomprts, 
they ſhall be charged with the goods which they had at the day of the 
Writ brought, and the adminiſtring of them depending, the firſt ſuit to a- 
ny other is a waſting, but that they had notbing in their hands after no» 
tice is a good Plea, where the Aﬀtion brought againſt them in a forreign 
County,&c. 48 E. 3.21. 2 H.4.23. 
And note that arreſt by (apias and the like make ſufficient notice, but 
payment of Debts upon Record due before ſhall well diſcharge them, not- 
withſtanding the Action depending and notice, but of an action brought 
in the ſame County, notice is not traverſable, and upen ſuch Waſting, 
the Judgement ſhall be conditionall of the goods of the Teſtator, it 
they have any &c. 2 H.4.13. 
And if three Actions do depend againſt them, they may pay firſt D7.and Studres 
which they pleaſe, and no waſting of the goods before Judgment, ſo if 75 4. 
they be ſued in divers Counties, by Dyer 7 Elzx. 
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V. Where Executors have Aſſets in their hands, and what thing 
ſhall be ſaid Aſſets, and where they ſhall retein for their own 
Debt, and Aſſets in two places, 


F a man deviſeth Lands to his Executorsto ſell and diſtribute for his 
14 Eliz. D'er FE Soul &c. and _ them accordingly, this is good Aſſets, the ſame 
zlo acc 10E- 1. if he enfeoff them to the ſame intent, 3 H.6.3. 2 H.4.23. alſo the 
b4Dje264. rofi of the Land before the ſale, is good, Aſets 38. Af. 3. 
"” Damages recovered in Treſpaſſe of goods carrried away inthe life of 
the Teſtator is good eAſſets,21E.4.4-3 H.6 3. 
If the Debtee maketh the Debtor and others his Executors, the Debt 
p * > in the hands of him is good Aſets fora ftranger, by Choke and Danby, 
212,43, but his companion ſhall not have an Action &c. Piget and Litzleton fay, 
4 8.7.4. vide that the Debt is extin&,8 E. 4.3. 21 H.7.31.agrees with Daxby,and that if 
when [be debt the Debtee make thedebtor ſole Executor, the Debt is extin, not in 
bs ex.inft ben the firſt Caſe, if not that the Debtor ſurvive the other, bur it is holden 
tt and ruled to be extin& in both Caſes, 20H. 7. 17. and 8 E. 4.3. it is 
faid, if a Debtor marrieth with the Debtee, the whole debt is extin : 
Soalthough a Divorce be after, 11 H.7.4.11 H. 4.82. but againſt that 
is 26H.8.7. And if the Debtor firſt dieth in the principall Caſe, the ſur- 
vivor ſhall not have an action againſt his Executors for the Debt of the 
Teftator, 20 E.4.17. and it ſeems the debt is extinR, although that the 
Debtor Executor doth not adminiſter, but the debtee being Executor of 
the debtor with another, the debt is not thereby extinct til] he adminiſter, 
shidew, and 21 E.4.3-12 H.4.21 Barre188.but31 E.3.Execators 82. 
ſeems that the debt is not gone by the Adminiſtration of the Debtee , 
and it is there ſaid, if the debtee marrieth one of the Executors of the 
Nebtor, ſhe and her Husband may bring debt againſt the Executors , 
5bidem, bur it is holden that the debt ſhall be extin&t by the Adminiſtrati- 
onof the husband before the marriage, 11 H.4. 82. andthe opinion of 
Read is, that if the debtor make the debtee his ſole Executor, that he 
may retain to pay himſelf, 20H.7.5.31 E.z.Executors $82.12 H 4.2. 

Money recovered. againſt Executors ſhall not be ſaid Afﬀets to him 
who brings another action againſt them before Execution ſued, 9 E. 4. 
13.5 K.7.29.. 

A Pawn redeemed with their own proper- monies, ſhall be Aſſets for 
the Surpluſage of the value &c. 20 a. 7.5. 21 E.quacc. 

Executors may well retain the goods of the dead, which come to them 
after they have paid of their proper. goods for bim, 20 H.7.5. Choke 
thinks not without agreement of the Ordinary, 21 £.4-25. 

4. Eliz., Dyer 208. In debt againſt Executors : Iſſue was whether Af- 
ſets or no Aﬀets, and Evidence was given that by an Order of the Prero- 
gative, and money was to be brought, and to be delivered to the m_ 
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tors out of Court, and he by the ſame Order was preſently to pay ic over 
ro another, yet in that caſe it was Aſets in his hands. 

Goods ſold and re-bought of the Executors without fraud,ſha'l not be 
Aſſets in their hands, but onely the monie &c, Otherwiſe it is of a Sale 
by covin, if they come again to their hands 18 H. 6.4.and 5. So of the 
Sale of the Husband, of the goods which the wife hath as Executor, 

If the Teſtator be indebted to two ſeverally, to each-in 40 |. and 
leaves onely 401. in goods, if the Executors agree with one for 10 1.and 
have acquittance for the whole 401. the reſidue ſhall be Aſlets to the 
ation ot another, 27 H.$. 6. 

Two Tenants in Common of a Leaſe, one maketh the other his Execu- 
tor and dieth, the moyetic is Aſſets inthe Executors hands, 21 7 «cob4 ir 
B.R.adjndge acc. 

The goods ſhall be Aſſets according to the very value,and the appraiſe- T. 39 Flix, in 


ment in the inventorie is nothing in our Law, 20H. 7. 5. by Hedy, Chicf = Common 
Baron Pleas, the Caſo 
; was this, 

Francis Kirley 
made two Inſants bis Exicutors, Adminifiration was granted durante minore gtate. In the Admiſtra- 
to's bands were goods of the value of 4000 |. the Infants at full age releaſe to the Adminiſtrators, ad- 
judged, the 4000 l.wis Aſſets, and the Releaſe of the Infants Exerutors a waſting of the eſtate, ac- 
(01d: ngly to C5. part Princes Caſe, 


Upon fully adminiftred pleaded, the Plaintiff ſhall not take Iſſue, that 
there are Aſſets in two Counties but in one, yet it may be that he hath a 
property in every County, and upon the Iſſue he ſhall recover bur in one, 
2eere P, 18.E.2.Executors 114.4nd Adminiſtration ſhall not be alledged 
in divers Dioceſſes againſt the Ordinary, 2. 12 R.2 Adminiſtr. 21 But 
ſee where one traverſeth a deed which is found againſt him, the Judge- 
ment ſhall, be againſt him of his. goods, and againſt the others of the 
goods of the dead, and being in —_ Countries Proceſle ſhall be made 
to both Sheriffs, and the Writ is to have the money here, and if one 
Serif hath it, the other ſhall not do execution, 17 E, 3 45. Execn+ 
101 76, 


—— 
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V I. What thing ſhall be ſaid an Adminiſtration to charge one at 
Executor or Adminiſtrator, what not. 


Xpences about the Funeralls is not an Adminiftration to bind him, 
bur a work of Charity, and every one may do it, 20H.7.5.21 ZE. 
46.21 H.6.28. and the party may plead it, without that, that he did ad- 
miniſter in any other manner, 37 H. 6. Adminiſty.7. medling with the 
goodsof the dead is no adminiftring, without paying or taking of _ 
Kkk2 e. 
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& ©. But if he meddle and pay debts with his own monies, this is a good 
Adminiſtration, 20 H. 7 5. and this is meant of Executors by wrong, 
for if Executors of Right meddle with the goods, the ſame is an Ad- 
miniſtration without any more, 21 E.4.6 | 
That ſtranger claims the goods of the dead as his own, and converts who 
them to his own proper uſe, ſhaflnot be charged as Executor, otherwiſe 
it is, if uponſuch claim he convert them to the uſe of the Teſtator, 22 
H 6.7. and thisis of an Executor in fat, Bryan faith, if he firſt med- 
dle with thegoods, "and afterwards converts them to his uſe, he ſhall be 
charged, 20E.4. 17, and ſee agreeing to 32 H 621 H.6.28. 41 E.3.31. 9 
£.4. 20. andallthe Books are of Executors in Right , for Executors 
of wrong ere not without expreſlſe admin iſtring as Executors , 50 E.3, 
9.4cc. 

If the wife taketh her apparrell deviſed to her by her husband, this is 
no Adminiſtration, 33 H.6.3-1, contrary, if ſhe were made Executrix by 
her husband, if the ſame were not by rhe delivery of the other Executors, 
11H.4.83. and therewith agrees 37 H.6 Adminsſtr.7. of taking of her 
neceſſary apparrell. 

And if the wifemiſuſe the goods of her husband which ſhe hath by rea- 
fon of her Quarentine,the ſame is no Adminiſtration ,19 H.6. 14. 

If one deliver me goods to keep untill after his death, and then to dif- 
poſe of them ior his ſoul, if Iam Executor for thoſe goods, £.4.5.58 


4.3. 

If the Ordinary doth ſequeſter upon. refuſall of the Executors, an A- 
Ction lyerh againſt him as Ordinary, notwithſtanding that there are Ex- 
ecutors 9 £.43.3. 

Sale of an Executor by force of a deviſe, is an Adminiſtration, and if 
he who adminiſtreth of wrong taketh Letters of Adminiſtration before an 
Action brought againſt. him, he ſhall be charged as Adminiſtrator, and 
not as executor of his wrong, 9 £.4.33. and 9 E.4. 47. But the taking 
of Letters of Adminiſtration ſhall not abate a Writ brought againſt him 
before as executor, 21 H.6 8.E xecautors 16. 

A Letter to collect and to accompt to the Ordinary, doth not make thc 


255. 1f «a man party executor, 21 H.6.27 
vath a Letieri'® An Acquittance made as executor, is a good Adminiſtration, 13 E-3: 


coll:f ani ſell 
if be ſell, iti 


' executors 91.6.H.4:3, 


an ddminiftre- A Sale by a Bailiff upon a warrant-from the Sheriff, who: hatli a Levari 


1163, C.g,part 
He'ſl1ws Caſe, 
al. 


facias for the King, is no Adminiſtration, 8 R, 2 executors 122. 

Debt brought againſt an executor becauſe he hath adminiftred, it ſhall 
be a good Plea for him that the goods of the Teſtator camenot to his 
hands after his death, 21 H.6.19. executor 44. N 

A Probate of the Will is no Adminiſtration, becauſe it is op#sſporituale, 
27 H.8.11. butif he pay theFees with the goods of the dead, irs other- 
wiſe, 26H.8.7. 

The Ordinary committed Adminiſtration to B. who ſaid he would - 

the 
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the goods and be adviſed, and upon adviſement he refuſed , and de- 
livered back the Letter of Adminiſtration to the Ordinary, the ſame is 
no adminiſtration, andin an ation againſt him, he ſhall not conclude, 
without that, that he did adminiſter in other manner, becauſe this is none, 
37 H:6.yAdminiſtrat.7, 
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V I. Wher one ſhall be charged as Executor, as Adminiftrator, 
or as Ordinary , and who ſhall be ſaid Executor, who coadju- 
tor and who ſurveyor, 


Ebt doth not lie againſt an Executor as Adminiſtrator, nor 6 contra, 
D 9 H.6.7. nor againſt the Ordinary as Executor, or as Adminiſtra- ©9 part'Hea- 
tor, 9 £.4.33. andif the Ordinary be made Executor, and refuleth, and {* ©4/*- 
doth not prove the Will, the Aion ſhall be agianſt him as Ordinary, 
and againſt his Committee, as Adminiſtrators in that Caſe, 20 H.6.1. And 
he who adminiſters of his wrong ſhall be charged as Executor, and not as | 
Adminiſtrator, 11 H.4.71. and ifIwill that 7.S. ſhall diſpoſe my goods ty matey 
being in his keeping, he is Executor as to them. fore Om” . 

Fitzh. faith, 1t a man make two Executors, provided that one ſhall 
not adminiſter, this is good, and the one onely ſhall be charged, but he 
ought to joyn the other in an Attion, and he ſairh;that if a man. make two wn: 
E <cutor , and thatthe on: ſhall adminiſter the goods in one Town or 2 #52 
Dioceſs, aud the other in another &c. this is good, and they are ſpeciall © 
Executors, but Englefield and Brxdnell held this ſeverall linutation void, 
becauſe repugnant to the premiſes, 19 H. 8. 8. and with theſe agrecth 
Martin, 3 H.6.7. but Babington contrary there. 
A man makes two Executors, provided, that if they will not &c:; that 
others ſhall be &c. this 15good, and the others are onely Executors by 
the refuſall of the firſt, and they diſcharged by the affirmative, becauſe 
every. condition doth imply a negative, and Debt doth” not he by any 
means againſt the firſt, and the -others cogerhier,3 H. 6. 6.Brief 11. Asa 
Deviſe, that his Executors ſhall ſell, and upon their refuſall the Pariſhio- 
ners, &c. now they ſhall not joyn with'the Executors, 49. #.3. 17. 
A man makes A. and B. his Executors, and beſides I will, that . and 
K. be coadjutors to diſtribute, as'z A.” and B.' no Aion lyeth againſt F. 
and K 21 H.6.6.Executorg 43, © |, | 
[f the tirſt Teſtament be Uiſproved 'by a later, alf a&s by the firſt are 
void, and no action againſt the firſt,” becauſe his authority is diſproved, 
vide 4 H. 7.13. 21 H.6,8., as he who 4dminiſtefs of his wrong , having 
Letters of Adminiſtration ſhales more charged"as Executor, 9 E. 4. 
33-21 H.6. 8.and 9 E.'4 47 .that'in'z&ion'by the one name or the other 
's g00d 7 But if he hath waſted th& $00ds before the Admniltration 
| = COI- 
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, committed unto him he ſhall be charged as Executor, becauſe otherwiſe 
he ſhould not anſwer but for the goods which came unto him after the 
Adminiſtration committed, 2 R. 3. 20. 13 H.4. executors 118.21H.6.8, 
CT 24, 

If the Ordinary commit Adminiſtration becauſe the Will is not proved, 

.and the Adminiſtrator brings debt againſt the executor, depending which 
the Wll is proved, the Wric ſhall abate,7 E.4.13.and Keble faith, that after 
-Probat the executor ſhall have Treſpaſſe againſt the Adminiſtrator for 
the goods taken before, 10 H.7.18. 

The refuſall of an executor before the Ordinary after that he hath ad- 
miniſtred is void, 9 E. 4.33.21 H.6.23. 18 H.6.29. 

If a man make eF. and B. executors, and beſides Iwill that C. and D. 
ſhall be executors with A. and ÞB. or that C.and D. ſhall aUminiſter with 
e/ and B, all are executors to the inteat that C, and D. adminiſter with 
eA. and B. but not as executors, but as Coadjutors, nor without A.and 
B. nor ſhall not havean Action, nor no Aion againſt them, and they 
ſhall not prove the Will, ſo it is of Overſeers,zt H.6.6,17 £.3.execu- 

tors 113.34. E.3 execators 121. 

A writ againſt three executors, whereas one is but executor of his wrong, 
is g00d, tor he ſhall not abate ir, if he doth not ſay, that he was never 
executor &c. 21 H.6.19.Executors 44. 21 H.6.8. and therewith agrees 
39H.6.46.10 H.6.27. 33 H.6.38. but an Executor by wrong, and an «x- 
cutor of Right ſhall never joynin an action, and there it is fad, that an 
action lieth againſt Executors, & Executors of Executors together,if they 

.do adminiſter, but not by the name of executors of executors, 31 H.6. 
46.13 E.3 executors 22. andthe executors of Right may have Treſpaſle 
againſt the athers, if they do adminiſter. 

In an Action againſt two, as executors, where the one is but executor 
of his wrongs, andupon the default of the other he confefſeth the Action, 
the other hath no remedy, but an Action of diſceipt againſt him, 9 E. 
4-13. But Liir/eton faith, if bath appear, and the right executor plead, 
and the other confeſſeth the Action, the rightfull executor may well ſay, 

that the orher was never executor &c. fuere, if he hath adminiſtred as 
.Executor,o E.3.13. 

He who had bur a Letterto colle&, ſhall accompt to the Ordinary,and 
an Action doth notye —_ him, but againſt the Ordinary, 21 H.6.27- 
And Bryas faith, thataf a ſpeciall Adminiſtration be committed, as that 
he ſhall adminiſter things in Action onely, no, Action lyeth againſt ſuch 
fpeciall Adminiftrator , but if ſuch ſpeciall Adminiſtrator, or be, which 
hath a Writ co gather &c. adminiſter of his own wrong, he ſhall be char- 
Wed as Executor &c,21 H.6.27.16 E.4q.1, 

If two Adminiſtrators be, and a ſtranger doth adminiſter with them 
of his wrong, it ſeems an Action doth not, tye again(t him as Adminiſtra- 
tor, vide 11 H.4.71.7H.4.10.6 50 £.3-9.. |» , 

A man makes a Will, and 8, higexecutor, and afterwards makes w_ 

che 
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ther Will, and B. and C.his executors, 'B. proves the firſt Wil, and the 
other is not proved,. an Action will well lie againſt B. alone upon this 
matter, although C. alſo adminiſtreth with him, 2 H.5.8.execators 46, 
But the proving of the later Will afterwards ſhall have Relation to defeat 
and difſallow all that which they did by the firſt before, 7 H. 7.13. Execu- 
tors 41. 

R. Executor of B, makes T, his Execuror , who adminiſtreth the 
goods of B. Debt lieth againſt him for the goeds of B. as executor of ou nk: 
executor, if he hath not adminiftred of his wrong in the life of R. his *** a. 
Teſtator, 33 E.3.17.Executors 62. 

Debt upon an Obligation lies well againſt an executor, Adminiftra- 
tor or the Ordinary, although none of them be named in it, 45 E.3.17. 
but the Heir ſhall not be bounden if he be not named. 

If the Sheriff or his Bailiff upon a Levars facies of goods of the dead 
for the King, levy morethen is due, and adminiſter the Surpluſage, they 
ſhall be chargeable for ſo muck, 8 R.2.executers 122. 

The Ordinary may charge the Adminiſtrator for good cauſe, or with- 
out cauſe, 34 H.6.14.. : 

If the Ordinary doth adminiſter, and afterwards doth commit Admi- 
niſtration over, yet an Action lieth againſt him, but it doth nor lie a- 
gainſt him as Ordinary, if he do adminifer in another Dioceſſe,t2 R.2. 

Admnuiſtr.2.1 : 

Debt well lieth againſt the Ordinary upon an Obligation of the Teſta- 

tor, but not for him upon an Obligation, &c, 35 E. 3.execaters Tos, 
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VIII, #here Executors of diverſe perſons (hall joyn in aTion, 
and where an ation 1hall be joyntly ſued againſt them, and 
where Executors, and Executors of Executors hall joyn, and 
an Adminiſtrator of wrong joyn with the Executors, 


TD was maintained againſt Executors, and Executors of Exechtors, 
for it may be that they have poſſeſſion of all the goods, 15 H.6.Z xc- 
cutors 13.and therewith agrees 7 E:3.ſhewing the one and the other Te- 
ſtament, but it ſeems 39 H.6.46. that they ſhall not be joyned, if not that 
they do adminiſter of their wrong,and then they ſhall be named generall 

with the others, as joint-executors, ſo it ſeems it ſhall be brought agzinlt 
the ſurvivors onely, for if the executors of the Executors do adminiſter 
with them,Treſpaſſe liech againſt them, 10H-.6, 26. £xecators 22, But it 
is there ſaid, that the ARion may be brought againſt the ſurvivor alone, 

by which it ſeems the Plaintiff is at his election, and ſo it is agreed, 7 E.3.' 
& 27 E.3:30. by wilby, that he may ele&, See 38 E.3.7.by Thorpe, exe-' 
eutoys G1, Scrope Juſtice ſaid, that the ſurvivor of the executors ſhall have; 
the Aſtion alone, but inan Aion againſt the Executors, it dehoveth abt 
A 
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ſo'to namethe Executors of the Executors, becauſe they may have the 
goods, and to that all the Juſtices agreed, MM. 10 E. 2. Execntors 110, 
The opinion of the Court agrees of an action againſt them with avyer- 
ment, as Scrope alledged, 29 E.3.10.Executors 120, 

An action by an Executor, and che Executor of the Executor award. 
ed good, yet the ſurvivor alone might haye had it by Herl,18 £.2. t xecy. 
forsI 15. 

If -Executors do convert the goods of the dead to his uſe, no ation 
lyeth againſt the Executors, becauſe they have nothing of the Teſtators, 
39 H.6.45. £ xecnutors 2 9. 

Two Joint-tenants of a Wood, the ſuryivor ſhall have the Action a- 
lone, andif Tenants in Common, they ſhall have ſeverall actions, as Ex- 
ecutor of cach for his part, andirt is no plea that the Teſtator -made anc- 
ther Executor who is dead, and Z. his Executor alive, 38 E.3. 7. Execu- 
tors 61.15 £.J3.E xecntors 81. Yet their Teſtators Tenants in Common 
ought to joyn 1n an Accomp. 
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I'X. Where one Executor ſhall bave an attion againſt his Compa- 
nion, and where without his Companiov, and.where one hall 
be (ned onely, 


os 


N-Executor ſhall not have an Action of Treſpaſſe for carrying away 
of the goods in the life of the Teſtator, againſt his companion, T.4. 
H.6. F xecutors 6. 

Plo, Comr86, At one Executor hath poſſeſlion of all the goods, the other hath no re- 
medie, and thereforewhere the Debtor and another are Executors, the 0- 
ther ſhall not have ation againſt him, but againſt his Executors he ſhall 
have by ſome, 8 £.43. | 

One executor ſhall not have ana&tion without naming the other who 
hath refuſed &c. for he may yet adminiſter, 4: E.3.22:42 F.43.26. 35 H. 

19 H.6.31.bh. 6.38.4 E.3.43. Brief j712.9 H.5.6.< xecutors 48. and the Releaſe of him 

6 E.4.4.4% E. who hath refuſed ſhall barre the others, 21 F.4.14. 15 +3. executors 50. 

3-26.per Fincb- 21 E.3.19 E.3. Covenant 24.48 E.3.15.15 E 3.executors 90. 

aca.tbe diff” pit is ſaid, that for goods taken out of his own poſſeſſion, the one 

renceis where 4 

debt is brought, ſhall bave an Action without naming the other, becauſe he need not 

and where there ſhew the Will, nor name himſelt executor, . but Treſpaſſe of goods 

Tre(paſſe for ta- taken in the life of the Teſtator ſhall be brought by them all who may ad- 

king goods out 1; rifter &c. 42 E.3. 26.6 E.4-1. 12 R. 2. executors 75. But it is holden 

of bis poſieſ®*7" [1;ar the one ſhall not have Treſpaſſe againſt the other of his own poſleſlis 
on, 19H 6.5.executors 14. ; 

13.4.1, 46 One executor bringerh an accompt againſt his Companion in both their 

com)t 20, Names, and not allowed, for he ſhall be accomprant to the Ordinary 0nc- 
ly,13 E.3;execators 91. 


It 
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If one Executor doth releaſe, the other hath no remedy, but a Seb pz - 
na, 4 H.7.4. vide 6. H,4q.z. by Thirxing, if one executor to whom, the 
Ordinary did not deliver Adminiſtration,doth releaſe, the ſame ſhall be an 
Adminiſtration, and of the Debt releaſed hee ſhall accompt before the 
Ordinary. 

In an ation againſt Executors, it is ſuſlicient to name thoſe who do ad- 
miniſter, 16 H.7.4. and if they will plead to the Writ, that there is ano- 
ther not named &c. it behoveth to alledge in fat, that he hath admi- 
niſtred, 9 E.4.12.Execators 34. | 

So it ſeems, the Action doth not lie againſt an Adminiſtrator, if in fa& 
he hath not adminiftred, 8 H.6 3. But it is holden that an Aion ſhall 
lyeagainſt all who have Commilſlion to adminiſter, 9 H.5.6. executors 48. 
although indeed they do not adminiſter, vide 9. H.5. 7. I» fixe,if Admi- 
niſtration be commitred to ten men , debt muſt be brought againſt them 
all, not ſo of Executors, but againſt thoſe who adminiſter onely. 

I need not name him who adminiſtreth of his wrong with the Execu- 
tors, but the Writ ſhall be well, becauſe he was not made Executor, 33 
H. 6.38. 

Debt againſt one as executor, he ſaid, that the Teſtator made him and 
one A. Executors, to whom the Plaintiff had releaſed, it was holden a 
good Plea, and the Plaintiff ſhall anſwer to that, without abating his 
Writ, becauſe the Defendant hath not alledged, that A. is now alive 


&.22.H.6.59, Execators 18, X 21 E,4.24, 
41E,3, 22, 
_ p——_—_— q— wats C.3 part Hen* 


ſloes Caſe ace. 
X, Where one ſhall be Executor afier ref»ſal before the Ordinary *'9:com. "35. 


; s and 281. in 
or diſagreement in Court of Record Ec. Fanee Cale 


C.9 part 38, 
Henſloes Caſe, 


But if all refuſe before the Ordinary, and he commit the Adminiſtrati- ,,;,,,q prom 
on over, they are diſcharged for exer, and ſhall not meddle, 9 E.4.33. that he 
6 H.6.8.58.3.9. 15 pteved, wide 
| He —_ "Iminiſtred as Executor, ſhall never be diſcharged by re- 8.00 80s 
fuling after, E.4-33. But if in that Caſe the Ordinary commit Admini- pe —_ 
ſtation over, Debt lyeth againſt him, and it ſhall be no Plea, that the þ, 6 ;/ oye ad- 
dead made A. Executor who adminiſtred, if he do not alſo fay that he miai/ter of 
proved the Will, 3 H.7.14. and there it is holden that he dieth inteſtate, wa Fogg. af - 
but 4 H.7:13.and 10 H.7.9. agree to the Plea, but that he doth not die in- miſt, we ng 
eſtate in our Law upon that matter, and the writ which ſuppoſed that he ,,,,....4., 
Gied inteſtated upon ſuch matter was abated, 3 H.4. Adminiſtr.22. bim by 
An Executor not knowing it, took Letters of Adminiſtration, and at+ tbe 0:dinary, 
ter finding the will proved it , it is good,and he is executor, 9 E. 4.33. ry ” 
The Cardinall of C. being made executor refuſerh, now he ought tot; LntT 
| | Ell ſhew and of the 


T Rao - 


[: all refuſe but onegyet they are Executors at their pleaſures, 9 H.6.36 


Executors and Adminiſtrators. 
ſhew that he refuſed before the Ordinary, for his refuſall is void,if it be by 
worg in the Countrey, 4.9 E.4.33 Executors 35. 


ms. am... d 
. 


A. 4 ——— 


Xl, Wherethe Executors ought 10 have the Will and chew it , 
and what shall be ſaid a ſuſſicient Teſt ament to maintain 
an ad ion. 


N Executor may well maintaine an action ſhewing a nuntupatire 
Wi! under the Seale of the Ordinary, 4. H. 6. 1. Execators;. 19 
E 3. (ovenant, 24. 10. E. 4. 1. 
And it ſufficeth if it be ſealed with the little ſeale of the Ordinary and 
not with the authentick feale, for the Court ſhall not enquire of that 4 E. 
3+ Execntors, 98. 9 E. 4.47.21 E. 4.50. 
And although the name ofthe Teftator be raced inthe Will, yet it is 
good, for the Court cannot judge upon the ſufficiency of the Will 22. H, 
Os 52. Execntors 17. 
C5. pert Mid- A Will isnot ſufficient to have an aQtionupon it before probate,7: #7. 
lerons caſe ac, 4. 17. Execators 107. 21. H. 6.24, 9E. 4.47. andyet it is not traver- 
but an Execu- ſable if jt be proved &c. but the Defendant may well fay , that he is not 
rw __— * Executor &c. 14. H, 6.5. variaxce, 10. on6 traverſed the Teſtament. 
© A Will wasawarded not ſufficient, where it appeared , the Date ofthe 
' Probate was before the date of the Will, 18 E 2. Feoffments, 110. 
Excutors ſhall not maintaine an ation without ſhewing the Will , and 
the Writ varying from it, ſhall abate 36, H. 6. 16. Briefe , 127. but 
this ſhewing needeth not, nor variance ſhall not hurt in an action of their 
owne poſſeilions 43 E. 3.31. 
In a raviſhment of Ward or Ejettone firme, of the time of the Teſtato! 
he ought to ſhew the Will , not ofhis ownetime 7. H. 4. 2. 
Executor of his wrong ſhall not have ana&ion, becauſe he cannot 
fhew the Will, 21.H. 6,24. 9 6.4.47. 
Executors were driven to ſhew the Will in a Scire facias upon a Recog- 
nizance made to the Teſtator , & after that the Defendant had pleaded a- 
nother Plea,admitting them perſons able &c. and the Plea was, that there 
was another to be warned, and not allowed, 27. L. 3. $80 Executers 95+ 
The Eexecutor of an Executor , ifhe bringan Acton , it behooveth 
him to ſhew both the Wills, 7.E. 3. 62. Execators 97, But they ſhall not 
be driven to ſhew thetn but'once, and no execution for variance ſhall be 
allowed afterwatds,if it be not entred Verbatim, 36. H. 6. 16. 38. H. 6. 
2. the reaſon is}, becauſe they-may have ana&ion depending in another 
Court, where they ought to ſhew the Will; 19, H. 6. 7. But an Admt- 
niltrator ought to ſhew his letters of Adminiſtration at every day ,' a5 an 
obligation ſhall be, 16. F. 4. 8. but they are notentred in hc verb , as 
4n obligation is at another day , for if he bring the letters of adminiftra- 


02 3tanther day they are a7; traverſable, otherwiſe it is ofan obliga- 
LON 
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tion, and therefore he ſhall nor plead variance after imparlance a t another 
terme, 36 H, 6. variance 17. | 
WhenE xecutors , or Adminiftrators are by way of defence, they ſhall '*#: 7. 10 if 
not ſhew any thing, becauſe they are in poſſeſſion, 10. E. 4.1.21 E. 4. TS./:Ife, 6 ioftifi 
21. H. 6:23, and16 F. 4.1. but 22 EF. 4. 10. is holden contrary of Ad-4, way of Bare 
miniſtrators, but the other bookes held it all one, and there ifthey plead as Excaror , 
that they are Adminiſtrators and not Executors, or that that is another 'bire be ſpa 
Executor not named ; they ſhal! not ſhew any thing thereof 21, H, 6. av ee wy, 
Z3.16E.4, 2. 1 M*-+ 
In debt by Adminiftratorsthey ought, to ſhew where the committing a, vid, T1 
was, for this is traverſable, and not whether they have adminiſtred or nor, 6. 2. 
otherwiſe it is of Executors , and Danby conceives tharthey muſt ſhew }5 £-4. 2. 27. 
where the Teſtator died 35. H, 6. Adminiſtrators 4. 6, 23. 06, 


—_—_ ———CQcc | — —— 
— ——_ —— 


XII. What perſon may make an Executor , what not, and of what 
things, aud who ſhall be Execator. 


A Feme coyert, by Licenſe of her husband may make an Executor, <- 4- pa/t Og- 


ant may make her husband Executor 4. H. 6. 31. £xecators, 5. 39. > ev _ n 


H. 6.17. Executors, 28. 2. H. 7.23. And ſhe may be Executrix to another 
by the leave of her husband. Overe fol B, 3; 
An Infant within age of 4. yeares may make his Will of Chattels , by 44. by Cax4iſh, 
Perkins, but not of freehold fo, 7. * it Seems, be can 
A Parſon may make a Will, but an Abbot Deane , Maſter of an Hoſpi- 9! - lega { 
tall , Guardian of ahouſe &e. not becauſe they have a common ſeale, Q tres. eng 
(this is of things of their houſe)19, 4.6 44. Teſtament 1. but a Biſhop or POE 
an Arch-Deacon may well make a will , and therefore their ſacceſſors 
ſhall not have walte, for waſte done in their time&c.for they have two ca- 
pacities, 2. H 4. 3. ac. 
The husband cannot make Executors of an obligation which he hath 
inthe right of his wife, nor of any other thing in Action 7 H. 6, 2.againſt 
6. £.2 Executors 109, But if the Bond be made to both joyntly, he may 
&c.16 E; 4. 4c. | 
A Feme covert may make Executors of that which ſhe hath , as Execu- 
tor without the aſſent of her husband , and may deviſe her «purely 
Fineux by'the ſpiritoall law, and by the common law alſo, by the a 
of her husband, #2. & 7 .23.and 24.18. E. 4. 11; 
A man cannot make his Will of things which he hath, but as Executor 
nor of Chatrels which ſhall nor be forfeited by out-lawrie in ation perſo- 
nall, nor which ſhall not be atrached in an Aflize, nor diftrained by the 
Lord, as of a furnace fixed , or a Tablefixed , nor of Tymber , Pale nor 
boards fized to'thedbore , nor of a Window which is faſtened, bur he 
may welldoitoftheglaſſe, 8. H. 7.12.20. H. 7. 13. 21. H, 7.27. 
It ſeemes that a nian out*lawed in a perſonall ation cannot make Exe- 
Lll 2 curors 
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Executors, becauſe it is holden a good plea in Debt, upon an Obligation 
apainft Executors , that their Tettator dyed outlawed, or villein of the 
King, but it was holden that the ſame doth amount to as much as if he 
hai no goods, &c. BE E. 4.6.and if it bea plea, the ſame is, becauſe 
ir giveth advantage to the King; but it is no plea, if they have admini- 
fired, 3 H 6.33 
An Infant may be an Executor, and pay debts, but Vewton conceives, 
that an Infant, Monk, or a woman married ſhall not be bound to make 
an Acquittance, although they may ſue for che debt, 19 H.6.2 5.2 H.7, 
15. 15 £dw.q"10. AFeme Covert Executrix , ſhall not give away the 
goods. 18 H.6.4- But thisis to be meant before Debts and Legacies be 
payd, Fi. 31. E. 1. Executoers 219. And that the Releaſe of the Husband 
of ſuch a woman is void of the entry of the Teſtator, and therewith a- 
grees, P 16 H.6. releaſe 8. and that the Releaſe of a Feme Covert or In- 
fant is good, and ſhall not be ayoided, Y5. 16 H.7. Per Curiam. 
A man outlawed maybe an Executor, becauſe to another uſe , and ſo 
a Monk without the aſſent of his Soveraigne , becauſe it is a ſpiritual] 
thing, 14 H 6.14. Executors t1. 3 H,6.22. anda man ontlawed may be 
an Attorney, or Prochein amy for another, but an Excommengent is a 
g>0d plea, untill be hath Letters ofabſolucion, 21 H.6. 30. 21 Ed.4.13. 
and 59. and chere it is ſaid, that the woman executrix ſhall have an A- 
Rion without her husband, and a Monk without his Soveraigne, butit 
Eli Dy {Cs the wife ſhall not have an aRion withont her busband, 11 H.4. 
ts ud 6 _ pal there vouched, and 18 H-6.4. that ſhee ſhall nor haveit, and 21 H.6.30 
cannot make a agrees to the difference in this point, betwixe a Monk and a Feme Co- 
will,» contr of yert, and 22 H.6. 4. It is holden, that the Soveraigne ſhall be joyned 
a Lunatick with the Monk in the Action, be be Plaintiff or Defendant, 
who bath Luct-  \ x7 \Heine may be an executor, and as executor ſhall have an Aion 
da intervalla. " - 
; Eliz. Dycr #8ainft his Lord, 21 £,4:59 | a 
215, Aman AndClerkattainted, may be an executor, 22 H:6:z1. 
deviſed, that 
afterthe death — — a—_— — —— 
ef his wife , 


Goals be fouls X ITL. Where a Gift or Sale by one Executor, is good without his 


by bis Execu- Companion , although ſhee be a Feme Covert, and their Authority, 
zors, with the 


aff =_ oor And deviſed to executors to be ſold, may be ſold by one ofthem, 39 


and a firanger Aſſ 17.Exeeutors 116: andif one executor do refaſe, the other may 
bis Execute-s well ſell upon ſuch a deviſe, ſo it is of goods. Alſo a Sale made by one 
and dyed, the executor,who refuſeth before the Ordinary is good, if the other prove the 
my F ces, A. Will,&c.and if one ſell to.one,andthe'other to another,the firſt ſale ſhall 
—_ is 4:t,r. ſtand, but (2nd; ſayd, That the beſt for the Teſtator ſhall be taken, 49 
mined, 2 Blix. E:3:17. Deviſe $: | | 

Dyer 177.vi» 39 Afſ: 19: If a man deviſe,that his executors ſhall ſel! his Lands, if 
_ #ns 2/-55%-oue dyeth, the other cannot ſell, but if man deviſe his Lands y_ nt 
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cutors to be ſold, and one dyeth, the Survivor may ſell, vi: 1 El;z: Dyer 
210: and 2 3 Dyer 371: The difference betwixt a bare Authority, and Au- 
thority coupled with an Intereſt, Y3:C: Lit: 113 and 181: acc: | 

But upon the refuſall of the executors, the Ordinary ſhall not atmini- 
ſter, nor ſell, 49 E. 3:17: and 15 H:7:12: And theſe b-oks agree, that 
the executors have an intereft in the Land by the deviſe, and not only an 
zutbority, &c: and therefore if one dyeth, the other may well ſell, 

A Deviſe that the executors ſhall ſell, and if they ſhall make default , 
that the executors of the executors, and four of the pariſhoners &c. Now 
the pariſhoners ſhall not intermeddle with the executors, but only with 
= —_— A. fra 3:7» be 

If one willeth that his executors ſhall ſell, they may well ſell after refu- #. 26.21 ins. 
{all before the Ordinary, becauſe ir is nor gs: and upon _ R.Vinfomt-"and 
riſe har bis land ſhall be ſold, without ſaying by whom, it ſhall be ſold by /*** 94, 4 
his executors and not the Feoffees in uſe, 15 H:7:12: Perkins contra, in _ rp 
the fi: caſe, if they be not named by their proper names in the Will, and deviſed a 
contrary alſo in the laſt caſe, if the deviſe be nor, that they ſhall ſell for /4* #» tile, 
the payment of his debts, fo/:15 and 19: H:8:g, and if the Dg- 


If the Teftator willeth that his Feoffees ſhall ſell , the Feoffees of the i yo _ T 
Feoffees $ball ſell, but not if he will that e: and B: his Feoffees $hall ſell, bis lend: ſbeuld: 
or that his Feoffees aforefaid,where he names them before ; but bere 2. * 4evi/id by 
and B: may ſell, although they have ſold before, or another by their com-*'*f** /*2 5 in 


mandement, 15 H:7:17: died po bfe 


If1 will that my Feoffees, ſhall make a leafe for years and they ha 
liened the land, their alience ſhall make the Gs H:7: 1 , PP 6} mak grs 
A Deviſe that A ſhall ſell, ſhall not extend to his heir, nor to the heir #2 91411 night 
of the Survivor of the Feoftees, appointed to ſell, and thoſe that were a oneny wi 
Juſtices of the Common Pleasat the time of the Deviſe,that they ſhall ſell. a. they 
They may ſell, but. not their Succeſſors, by Brwdenell 19 H:8:9: and ifhe had been na-- 
willeth that his executors ſhall ſell, their execators thereby ſhall not ſel], #4 by their 
Dnere, Perkins (ets down the name of the Juſtices, fol: 106: and if the* arliEular 
Deviſe was to diſtribute for his ſoule , hee held that the executors of the my x on 
executors might well ſell, fo/: 105: . bid dyed ugh 
Deviſe that the Abbot of B: ſhall ſell, where there is no ſuch Abbot; ther c0u'd nec 
there ſhall be no ſale, 19 H:8: 10: ſell, andſo is 
A Feme Covert executrix may baile goods to keep without ber bus- }; A 4 
dand, or pay debts, and have detinue, or account after the death of the Bones — 
husband, 2 H:7: 15. E-xec#tors 40. Butthe book at large is, that ſhee ſhall Si- Richard 
nothave an accocnt. Grie-feilds 
The gift of a feme Covert executrix, and for to pray forthe ſoule of 5 hy 
ofthe Teſtator, is good, 7 H:4: 13: Execators 54. ar ap 4 
A Releaſe of one executor, ſhall bacr them all, although they have ceſy: 14 .4.3.5. 


ſed; oc, 13 E;3,cxecntors91.21 £,4, 9E.448E3 15, Ob00s mn 
ans caſe.ac.. 


XIV. Where 


4-4.6 


Enpeuters and eA dminiſtrators. 


XIV. Where an Executor ſhall have an aTion for the goods ta. 
ken away inthe life of the Teſtator, and what a@ion he hall 


have, 


Xecutors ſhall have Raviſhment of a ward taken in the life of the Te. 
ſtator, 9H 4. 11H. 4-54. Executors 52, 

Executors ſhall have Ejettsone firme of the Teſtator being Termor or 
Tenant by elegit and ejeted, 7 H. 4.6.executors 5 3. 

Executors of the Tenant by Statute Merchant ſhall have an Aſliſe, 
38 Aſ-7- 

If bw be adjudged to account to the Teſtator, the executor ſhall 
have a Scire facias, and upon that a Capias and Exigent, 14 H.4. 1. exc» 
eutors 59.21 E£.3.32.executors $4.&C. they cannot have a Scare facias. | 

Executors of Executors ſhall not have an aQion for the Debt of the 
firſt Teſtator, 11 E.3- exce#tors 78. againſt 23 E, 3. executors 91. where 
they ſued Execution of a Recognilance made to him, and therewith agrees 

14 E.3. executors 86. - 

And they may have an action for an Annuity ended due in the life of the 
life of the Teſtator, 10 E.2.executors 110.19 E 2.execaters 117.and they 
may call themſelves executors to the firſt Teſtator if they will , if no 
executors of the firſt Teſtator bealive,otherwiſe no aRion lieth for them. 
See for this difference, 19 E. 2.executors 103.19 E,3.Covenant 24. of 1 
Statute Merchant 28 E. 3.92. executors 96.13. E 3.execntors 92. and 28 
E. 3:92. by Wilby, 

One hath a Judgement againſt three executors of their proper goods, 
and hath a Scire facias, and one of them dieth, he may charge the ſurvi- 
vors onely,or them with the other executors of the other or with his heir, 
bur if the Judgmeut had been ofthe goods of the dead, it ſeems the Scire 
facies ſhall be againſt his executors, 23 E.3.8. 

Accompt 1s given to Executors by Statute, and therefore Executors of 
the Execuzors ſhall not have it, 7 E.3.62.execmtors 97+ 13 F.3,xecu- 

tors 02. 

If the Debtor of the King be made Executer to another, he ſhall not 
have a 2#o minxs in the Exchequer by colour thereof for a Debt due to 
the Teſtator, becauſe the King ſhall not be paid of that which is not his 
own proper eſtate, 8 H.'5.10.execators 102, 

Executors ſhall have Treſpaſle for the Charters belonging to the heir, 
which are taken out of their poſlefſions,16 E.2.exremtors 111, 
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X V. What goods of the dead the Executors ſhall bave, what the 
Wife, what the Children, and what the Heire, 


He wife ſhall have her apparrell convenient, but not exceſſive, zz H. 3* £3: 4+ But 
f Ny 1. 37 H6. 27. And by the cuſtome, the wife ſhall have the moye- berg —_ 
ty, where the husband hath no iſſue, orif all his children were advanced taken, becauſe 
in his life by him, otherwiſe the third part of the goods, 30 E.3.25 Detinme one did net 
52: Breife 305: bur this is after Debts and Legacies payd there , and 1 ZE, ſb» _ - be 
2, Detinue $6: and there holden, That Rationabili parte bonorums lyeth at _ þ : 
the Common Law , and 17 E4. 2. Detinue 58. which is grounded upyn x9 Eliz, » 3. 
Magna Charta, 34 E.3.Detinue 60. R. AWrit was 
The wife ſhall not haye Dower of the goods of her husband, ifit be not 970»gÞt there 
by cuſtome, and ſhee ought to ſet forth the ſame in her Count, 7 H. 4. So m—— 
it ſeems all is not for the wife,and alſo for the Infants is not Common Law on exception 
but only by Cuſtome of the Country, and that is proved by all the Counts taker, that it 
in this writ, 7 E: 4: 21: 28H: 6:5: was maintain 
The Heir by the Common Law ſhal have nothing of the perſonall things £- oye u/tome, 
which are not affixed to the freehold, unleſs it be a box ſealed, or a Cheſt pilling IM 
locked, with the Charters of the Lands, for then he ſhall alſo have the Box zo #75. rc- 
and the Cheſt, but of other goods in them, the executors ſhall have Deti- /poxd 6 95.28. 


nue avaink the heir &c. 3 H 7: 15: Barr 128; H3.4.49 E 3 
bÞ Ne NO 38, 39 E3.5. 


———— 
—__ 
—__ 


X V I. Where one ſhall be Executor and Adminiſirator to one and 
the ſame perſon, and where one hall be Executor of one 
part, and another of another part. 


[: 2 man hath goods in diverſe Dioceſles, hee may make an executor of 
the goods in one dioceſs, and dye inteſtate of the goods in the other , 
andif he make his executors generally , they may adminiſter as executors 

n one dioceſs, and refuſe in the other, and take Letters of Adminiſtration 
there, 35-H:6: 36: ſo it is of Provinces. 

_ If I will that my executors ſhall ſell my Lands, and diſtribute for my. / 
Soule, they are executors thereof, and the mony is good aſſers , Per ksns, n 
and 2 H:4 21: Execators 51: nf 


XVII, Where 


44.8 


10 H.6.1,69 3 


by Maitin, 


Exzcutors and Adminiſtrators. 


XVII. Where Executors call have ſeverall pleas, and which 
(hl! be firſt tried, and whether the one rhal prejudice the 0. 
ther by bis Af, or not. 


Ebt againſt Executors, one pleads 1f;/noſmer, and the other that he 
D is Adminiſtrator and not Executor, and they ſhall not haye 
both, no more then the Executors ſhould have, two Pleas, 37 H.6. 
17. but they ſhall have ſeverall Pleas where each Plea goes in Bar, as if one 
plead fully adminiſtred, and the other not the Deed of the Teſtator,7 E. 
4-9.Executers 30. andthe moſt peremptory Plea ſhall be tried, 21 H. 7, 
25. to that agrees, 8 £.4.24. executors 69. where one pleaded a Releaſe, 
the ſecond pleaded to the Writ, and the third fully adminiftred, and 4: 
E.z. executors 96. one denied the Deed, and the other pleaded tully ad- 

miniſtred, and admitted good : Burt ſee 7 £.4.that where one confeſſeth 
the ation, the other cannot plead, not the Deed of the Teſtator, and 
they cannot ſurrender in Dilatories. 

But that he was never Executor pleaded by one, and pleinement ad- 
miniſtred by the other, theſe Pleas were tried together,q6 E.z. g. Execne 
tors 72 

VVhere one pleaded fully adminiſtred, and the other that he had an ex- 
ecutor, they were driven for to joyn in Plea, becauſe the one was Dila- 
tory,7 H 4.13 Execntors 54. 

A man recovers his Debt, and hath the party in execution by Exigent, 
and dieth, now upon the Releaſe of one executor, the party had a Scire 
facias _ them all,ed cognoſcendum fattam,and he which made it,made 
the default, yet the others were me yo co gainſay it by Aſartin , 
yet inan ation by Executors, or againit them generally, if onedoth not 
appear be ſhall be ſevered, and the other ſhall plead , otherwiſe it is 
in Debt againſt other mary” H.6.2.3. andthe releaſe of one execu- 


C.5. p4t Mid- or ſhall bar all the reſt : So the Releaſe of the husband ſhall bind the wife 


aletons caſe 


as, 
I4 H,13.acc, 


in Debt, 17 E 3.66 executors 89. 
By the confeiſioa of one executor of the Deed, Judgement ſhall be a- 
gBainlt them all of the goods of the dead, 28 2.6.3.7.E. 4. 8. acc. for if 
one confeſſeth the action, the other ſhall not plead in bar, but he may 
plead an Outlawrie of the Plaintiff, or a 2ſiſnoſmer of himſelf, and it is 
there ſaid, that he who recovers upon fully adminiſtred found againſt the 
Executors, may have Debt for the ſame duty; and in that aRion the exe- 
cutors may deny the Deed, becauſe he could not have both Pleas before, 
executars 30Vide 19 H.6. If they haveno goods of the Teſtator,then the 
Judgement ſhall be againſt him that confeſſerh the Deed de bonis propriis, 
and fofor the damages, 18 H.6. vide by. executors acc. 18. 
One executor cometh at the Diſtreſſe, and denieth the deed which is 
tound againſt him, the Judgement ſhall be againſt all the goods of _ 
dea 
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Execttors and Adminiſtrators. 


dead, and againſthim- ofhis own goods,if &c. 17 E. 3. 45.Execators 76. 
- Debt againſt two executors, where'one is executor by wrong, and he 
upon the default of the other confeſſeth the ation, the other bath no re- 
medie, but an ation of deceit, 9 E.4q. 13.Deceit 21. 


—_—— 
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XVIII. Where Executors ſhall be charged, becauſe they b.v: 
Aſſets the d.y f the Writ brought, and where be who firſt ſH= 


eth ſhall recover, where not. 


F Executors being warned appear, they ſhall ny —_ that 
they have nothing in their hands, but that they had nothingthe day of 
the writ brought, or that a ſtranger hath recovered againſt them, and 
ſued Execution after the writ, but it they do appear upon Nibs/ returned 
at the Capias, they may averre generally, that they had nothing after no- 
tice of the ſuit, 22 E 4.39- | 

Watſen conceived, that Executors might pay Debts in writing before 
thoſe upon Record accrued in the time of the Teftator , and not in their 
time, and therefore ina Scire facias tpon a Recogniſance, or upon a re- 
_ againſt the Teſtator, that they have nothing in their hands, the 
day of the warning given, is a good plea; But 2x E.4. 25: puts the fame 
Caſe, andis clear contrary by Bryan. 

Scire facias, ficwt alias ax aint Executorsin a Recogniſance, they plead 
fully adminiſtred the day of theſecond writ, and at the laſt, iſſue was ta- 
ken, withourſaying, it they had day from the firſt writ 41 E.3 31.41 E 
1. executors G68. 4 190) 

Scire faciar upon a Debt recovered againſt. che Testator,' it is a good 
Plea for the executors that they have nothing &c.the day of the warning, 
and by their default Fiers facsas ifſued to enquire accordingly. So pay- 
ment to another before Garniſhment is nd wasting of the goods, 12 Fe. 
3.0X(CMEOYS 7 3. 

Reſummonsagainst executors upon the death of the Testator (deper.- 
dinga writ of Ward: against him) that -they had nothing in their hands, 
the day of the writ brought, ſhall be no plea for them; but they had nc- 
thing after the death &e:; for tt e refummons is a continuance of the ſuir, 
at by Journies accompts , But recovery of a Stranger pendant the writ, 
ſhall bea good diſcharge, 18. 3.4.Wards 110. + 


—— — OO _——rmrns Sy 3 Os. L LE” Ls 
XI MX. Where the Deviſee hall take the goods &fc. without deii- 
very of the Executors, 


Hirs faid,” that if one executor taketh the goods deviſed to him, this 
is an Administration in Law , but otherwiſe it is if he take on 
M mm y 
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by the delivery of others, 4t H. 4''83. excentors 58. | 

A Book was deviſed to one of the executorsfor life, the remainder th 
a Strangerforlife, now after his death the Stranger cannot take the ſame 
without delivery of the executors which are living, although they have 
delivered it to the firſt Deviſee : alſo the remainder is good by way of 
Deviſe,not by gift, 37 H.5. Donee 2. | 


—————— ee CE. 
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 Towhom the Executor 1chall accompt. 


|þ one executor reſale a Debt, he ſhall accompt-tothe Ordinaray, not 
to the others, {0 if he waſt the goods, the others have no- remedy. 
2nere of that,r3.E3-executorr g1.Sec Brief 937.19 E.2.and g E.4. 47. 
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X.X. Where the Executors of the King vhall have bis goods, and 
what goods, and of what things the King may make a Will 


He King can deviſe no Land by Will, nor nothing which he hath 

- not.in poſſeſlion, by Forteſcae, 3s H.6, Deviſe 5-. buta Deviſe of 

goods to the King is good, and heſhall havedebt, Scire facies or Yenire 

facias, where another perſon. is put to ſue: to the Church, 40 Af. De 
w/e 19: | 

When King Hemry the fourth died, the opinion was that he might make 

a Will, and: deviſe his- proper goods, but not the ancient Jewels of the 
Realm and Crown, I H.5. executors 108; 


4 
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XX 1. Probate of theWill, andthe Tatereſt of the executors, be- 
fore the jJame is proved, 


the Executor before Probate command his ſervant to take the good 

of the dead, and he after refuſeth, and another is made Adminiſtrator, 

Priſet conceived that the Adminiſtrator ſhould not haye Treſpaſſe &c- 

others contrary, 36 H6.8. 20-H:9 13. thereport is againſt Pri/et, and 

ſois21 H.7. 23. in the Argument, and-if?. command F. to take the 

ds of T. andafterwards 7.be the executor of®T. 7. ſhall have a good 
on of. Treſpaſſe againſt BF. which ſee, 2 H.7.14. 


XX1I1. where 
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X X LI, Where the Ordinary ſball ſequeſter the oods , allbough. 
" there are Executors, and where he bal ſequeſter wn 


F the Executor doth \refuſe., the Ordinary may.ſequeſter -ancill 
[they prove the Will, and goods in diverſe Counties ſhall be ſequeſtre 
by the Arch-biſhop , 9 E. 4. 33. per curiam, Executors ,35.. 37 H. 
6. 27. Adminiſtrators 7. vi.{,« 5+ part. Princes caſe, vi. 22. Eliz,. Vere 
& Jefferies Caſe. bs 

ut if the Executor prove the Will, he ſhall have treſpaſſe againſt the 
Committee of the Ordinary,if he hath nac refuſed before; 10 H. 7. 18. 7. 

Debt againſt Adminiſtrators, it is no Plea char the dead made” F. Exe- 
cutor who'adminiſtred without ſaying that he proved the Will, for if he 
refuſethrupon a Writ from an Ordinary ro prove it; the Ordinary ma 
well commit adminiſtration and difcharge him, by Tow#ſed ,3: H, 7. Ad- 
miniftrators 1 1.But the opinion of the CourtH. t 3H.4. Adminiſtrators 22. 
that the ation againſt an Adminiſtrator ſhall be abated, where there are 
Executors , although that they have not proved the Will. | 

Debt againſt the Ordinary , hefaich chat he harh commited Admi- 
riſtration as Ordinaty, it is a good plea & the ation ſhall nor be maintai- 
ned, becauſe that he did admiruſter in'another Dioceſfe, bur ifhe hath ad- 
miniſtred parcell in his own Dioceſle,and afterwards commits adminiſtra- 
tion &c. yet the a&ion lyeth againſt him, 12 R. 2. Adminiſtrators 21. 

But the Ordinary ſhall not have an action of Debt,and T korpe ſaid that 
by no law he is compelled to grant Adminiſtration over,z5 E. 3, E xecu- 
tors 105. , 

Where the dead hath goods in diverſe Dioceſles, and the Arch-biſhop 
commits adminiſtration, and alſo: the Biſhop , of the Dioceſle for the 
goods there, the Committee of the Arch-biſhop ſhall have an aRion of 
treſpaſſe againſt the other , if he doc. intermeddle , 10 H. 7. x8. (C5. 
part Princes Caſe , ace, for there the Adminiſtration doth. belong to the 
Arch-biſhoþ alons ,alchough he hath not- in, one Dioceſe , but to the 
value of a penny; by the whole Court 37H. 6. 27. eAdminiſtrators, 7. 


F - 


———— 


XX I11 What aTions, and what goods Aminiſtrators ſhall have, 
} 7 what norgend by what name. | 


Pu conceives that an Adminiſtrator ſhall have treſpaſſe for the 
goods taken before the Adminiſtration committed , for their releaſe 
before ſhall barr them after &c. and it is a good barr againſt them , that 
before the committing of adminiſtration, that the Ordinary did baile him 
Mmm2 the 
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Extcutors and Adminiſtrators. 
the goods to rebaile,and that he did ic before &c.18. H, 6, Adminiſtra- 
OPT, A, iT; "6 -ÞL1F « - 

If an executor dieth Inteſtate, it ſeemes by the committing of Admi. 
nitration by the: Ordinary , be may adminiſter allo the goods of the 
Teftator, Danby ;he ſhall Adminiſter but only the goods committed to 
him, 10 E. 1, Butthe Executor of an Executorſhall-Adminiſter both, 

An aRion brought againſt the m ſhall be onely by the name of Admi- 


niſtrators, 41 E.34A dminiſtrators, 14:38.'E.3.Admimiſtrator 17. 


———— VU 


XX1V. Where Adminiſtrators (ball be charged 9 and where there 
ſhall be Administration of parcel, 2nd their Authority, 


T ſeemes, the Ordinary may change the Adminiſtration upon cauſe , a; 
Fikar the other will not admuniſter, is gone beyond Sea, is outlawed &c. 
alſo he may make new adminiſtrators upon condition, as if the other re- 
eurne, &c. that he ſhall-have it againe &c. 34. H, 6, adminiſtrators 31, 

Mowbray faith, that if the Ordinary doth. commit parcell of the good 
ro one to adminiſter, and parcell toanother ſeverally, yet an aQion lyeth 
againſt them in common. CM. 38. E. 3.Adminiſtrators 13, 

Adminiſtration accepted upon condition , and upon cauſe if the other 
ſhall agree, and upon diſagreement to, deliver back the Letters of Admi- 
nitration, and good, 37. H. 6. 28. Adminiſtrator: 7, 
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XX V' Where Adminiſtrators ſhall ſhew their Letters of 4dmi- 
| iniſiration , and what letters shall be ſufficient and where 
conditionall, and where he may take them condi!ionally, 


4 


N Arch-Deacon did commit Adminiſtration by preſcription , 37. 
An 6. Adminiſtrators 7. and the commitifig of Adminiſtration by a 
commiſſary. was holden good, 11 H: 4. Adminiftraters 12, © . 

Of the ſhewing of the letters of Adminiſtration ſee diviſion 11, 4nd of 
conditionall Adminiftration, the Diviſion laſt before. | 


EXTENT. 


. 
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[. The Order of a re-extent, and when it :hall be of gooas aſwel as 
of Lands, and what things lie in extent, 


Man recovered damages in Mayheim,and had an Elegit returned &c. 

at which day the Plantiffe ſhewed that the goods of the Defendant 
were worth but 101. and that. they were extended at 201. Spry. the ſta- 
tute is.that the goods praiſed at too high a vallue ,. ſhall be delivered to 
the Prizors, but this is upon a Statute Merchant, wherefore we will adviſe 
&. 25 E. 2, extent 2. 

The Sheriff upon a recovery in value, delivered more Land then he. 
ought, the Tenant preſently ſhewed that to the Juſtices, and had a Writ 
to the Sheriff to deliver the Land of the one and the other , and to deli- 
ver the Surpluſſage ,. who returned the recoverer dead , and holden that 
, extentſhall be without warning the heire or ſucceſſor, becauſe preſently 

followed within the yeare, yet upon a recoverie againſt che Tenant , exe- 
cution shall not be againſt the heire without a S: ire facias, by Herl, M. 12 
E. 3. extent 2. 

Admeaſurement of Dower, ſuppoſing, that ſhe had more then ſhe oughe 
by 201. a yeare,ſhe came and was ready to be admeaſured, and the Sheriff 
did it by Writ, and returned, that ſhe had but 4o. ſhillings above the va- 
lue, Thorp, the admenſurement ſhall. be where the plea is, as'in ad- 
menſurement of paſture, but the Plea may be holden betore the Sheriffe, 
and then he ſhould be judge , but here he: ought to returne the extent by: 
parcells, and we ſhall judge of it,and becauſe it was not ſo, a ficut alias was 
awarded, P.44 E 3.10. ſee the ſtatute of Weſtminſter , 2. cap. 8. and 
F. N. 3.148. | 
| Vouchee in a forreign County pleaded and loft, the tenant ſued to have 
in value, and npon a Writ to extend the land,returned 49 s: paid,and a 
Writ iſlued co the Sheriff of the forraigne County to extend Land to the 
Value, who returned that he had done ſo and delivered it, upon which the 
Vouchee had areextent, becauſe of more value &c, and that returned, that . 
he had made reſtitution of the ſurpluſage , upon which came the. tenant. 
and alledged che reſtitution unequall, becauſe he had redelivered more 
then he ouglit, and had a re- extent and that withour a ſcire facias, and the 
opinion there was, that. common doth not lie in extent, M, 22 E. 3. 29. 
extent. 


Extent. 


extent 19, and\ſce' that a Wood was extended to have the profit of the 
herbageby elegit, 21 E..3.16. Scirefaciar 111, | 4 4 
Tf in waſte againſt a termor, where a rent is reſerved, the ſame 
rerme beextended for the , andthe rentis not recooped in the 
extent, & the Plantiff accept-of the extent, he hath no remedy to hold over 
for the Rent afterwards 44 E. 3. 16. Scire facias 88. 44 E. 3.14. A man 
retovered damages in Waſte & had an elegit,the party brought Scire ſacia: 
to have ſix Acres bty land , and ſhewed that ht had received all but tex ſoil. 
fillings, which he tendred in Court , and prayed Scire facias , which was 
granted, vi. 47 E. 3.12. 4. 4c. and if the party had found the land, yet he 
.could not hold over. 


® ——— 
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I 1. where Tenant by extent, ſpall bold it over his Terme 


Ft ſhall be concluded by the. generall acceptance of the Extent, 
& Ibut where after the terme, the tenant ſueth a Scire facias to have 
back his land, the Phantiffe may ſay, that he hath nor levied his Coſts and 
charges, and to retaine the Land, 15. H. 7. 16. 

It was (aid that if the land be ſuddenly drowned, or burnt by wild fire, 
the Connuſee ſhould hold over his terme, 11 H.q.7 H.7. 12. 15, H. 7. 14. 
but ſee 19 E. 2. Execntion 146, where the Connuſee prayed to hold over 
his terme, becauſe the land was deſtroyed by Warre,vs. 33 H.6. 47. 

And it is ſaid, if the Plantiffe doth not take the profit during the rterme 
where the houſe is burnt &c. that yer the body is diſcharged at the end of 

the terme, 15 E. 4. 5, 


CE — 
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ITT. Whereextent ſhall be for the Vouchee for the Land deman- 
ded, and where for the. Land recovered in vane, 


Dower, the tenant vouched the heir ina forraigne County , upon 
whoſe default at the fummons a Writ iſſued to extend the Land deman- 
ded, and afterwards a Writ to the Sheriff of the forraigne County, to 
ſeiſe into the Kings hands, lands to the value, and to ſummon the youchee 
who appeared M. 20 E. 3, extent 22 E. 3. 20. 
Upon a grand Cape ad valentiam, the Land ſhall be alwaies extended 6. 
E: 2. 258. 
And inthe 7 County execution ſhall not bee in value , but a Writ 


ro extend the Land ſhall ifſne forth', and the ſame ſhall be rerurnd, T. 7. 


H 6. extent 4. 


The vouchee had a Scire ſaciar becauſe he ſurmiſed, that more m_—_ 
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Extent. 
extended in value then ought to have been, and it was abated, becauſe it 
was not brought in 'Town or Hamlet, 22: E.3.1.Brief 378.7and with the 
extent agrees 13 £:3 extent 19, But it ſeems'the one Landor the other 
ſhall be extended forthe Vouchee, and that heſhall have: the Surpluſage 
delivered backro'him,” Af.12 E.4z exrent 6. ” 

It was faid; that upon a Recovery in valne, the Extent ſhall be accor- 
ding to the value, that it was atthe- time of the alienation with warran-- 
ty, not as itisnow, "if of greater value &c H.6 E.2.voucher 258. 

In Dowerthe Heir-was vouched in divers Counties, and anſwered, as 
having nothing by Diſcent, the Demandant did averre that he had Aſets- 
where the VVrit was brought, and in S. for which a Wrict iſſued to ex- 
tend the Land in Dd, and alſo awrit to the Sheriff of $.. and Nikhil re- 
turned, upen which the Demandanet prayed Seifin againſt the Tenant, . 
but he aid, thee he had Aﬀets in 24d. where be was alſo vouched, the 
Demandant fued forth a Re-extent, the vouchee prayed a Re-extent of 
the Land in Dd. becauſe it was too high, and had it, Afterwards the 
Tenant did ſurmiſe that Aﬀets is deſcended in the County where the wric 
was brought after the N{#hs/ returned, and 357 ran that the Demandant 
might have Seifin againſt the Vouchee in the ſame County, and others, . 
there the Demandant recovered againſt the Tenant preſently, fo it ſhould. 
behere, but becauſe Judgement is given firſt that he ſhall recover againſt 
the heir, if he hath, otherwiſe againſt the Tenant, thacLand which came- 
to the heir afterwards, is chargeable, /P. 16:Z. 3.Yoxcher $85. 
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IV. When and within what tine he muſt pray a- Re-extent' 
who will have it, and where no re-extent ſhall be, 


? 


N Dower upon Voucher in a Forrein County, the Land in the one- 

County and the other was extended, and the value ſeiſed into the hand: 
of the King; now came the Vouchee and ſhewed, that his Land was 
extended but at 15 1. whereas it was worth. 50 1, and hada Re-extent, al- 
though the firſt was entred upon Record, and that he ſhould have come 
when the extent was returned, 20 E.3.Extent 1. and fo if he ſue a Re-- 
extent preſently within the year, that he ſhall have it againſ the heir or - 
Succeſſor, without a Scire facies, Me, 12 E.2.Extent 6. and yet there. 
he had ſued a writ of extent before, returned tarde , but if he had 
not ſued preſently, he ſhould nothave had a Re-extent without a Srzre fa-- 
e145, | 

A Re-extent is ble inthe Kings Bench, as well to the Defendance 
as tothe Plaintiff, but he ought ro come art the day of the extent returned, 
for afterwards he hath no remedy. Pere if the Caſe were upon damage 
recovered, 22 Afſ.44- Extent 2. andupon an Elegita Re-extent may be | 
forthe Defendant, 35 E.3.Scire. {aciar 16. 


Bur 


" Butupon Recoverie of aStatute Staple, or Merchant, upon an. Extent 
roo low, the Detendan ſhall not have a Re-extenc;; -burſhall tender the 
money in Court, -and upon.an Extent too high, the Plaintiff (hall not 
have a Re-extent, but the Land ſhall be delivered to the extendors, who 
ſhall preſently anſwer the debt, CA, 15.-H.7.15. Butthis prayer of the 
Plaintiff. ought to be che fame day that fuch. high extent'is returned in 
Court, otherwiſe he ſhall not be belped; 44 E.3.2. Extent 11. It was 
faid, that for the Conuſee of a Statute Merchant, a Re-extent lyeth at 
the ſame day of the return, not after, butfor the Conuſor no Re-extent 
&c but be ought to pay the money, 19 E.3.Extent 12. 

Upon a Recovery in value, tbe Sheriff returned the extent of the Land, 
the Vouchee prayed it might be entred, for the Demandant ſhall reco- 
ver againſt the Tenant, and he over ſalvs to the vouchee his advanta- 
ges, if after he would challenge them, and then he ſhall have extent, and 
if it be found more then it was before, the ſame ſhall be recooped, and 
this Re-extent ſhall be made in the preſence of the parties, and if the 
Land be in one County, he ſhall have an extent in the Habere facias ad Va- 
lentiam.T.7 H.6 Extent 4 

Upon voucher in a forrein County, -the Land ſhall be firſt extended 
where the writ is &c, and then the Land in value, and upon that the 
Vouchee comes time enough to have a re-extent, A.'22 E, 3. Ex 
tent 19. 

Upon default of the Vouchee in dower, a grand Cape ad Yalentiam i- 
ſued returnable with the extent, the Voucher came and counterpleaded the 
Warranty, and adjudged againſt him, and now he faid, that the Land is 
extended tqo high, and prayeth a re-extent, and by Berry he ſhall not 
have it, becauſe he did nor pray it at the firſt day when he did counter- 
plead the warranty : But ſee the Judgment upon it was that he ſhould 
warrant the Land, and that the other ſhould recover, wherefore. 2u«- 

re, of his prayer, H.6.E,2.voucher 258. 


mi P—_ 


"2 ————— 
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V. Where the Land ſhall be delivered to the extendors, where 
not, and how they ſhall pay the debt. 


Ii was doubted, 15 E.3, if goods extended too high upon Elegit 
ſhould be delivered tothe apprifors, for it ſeemed, this is onely upon 
a Statute Merchant, and there it ſhall bedone at the day of the extent re- 
turned onely, 44 E.3.2.extent 11. andupon damages recovered, it ſeems, 
that he ſhall have a re-extent, and no delivery ſhall be to the extendors, 
22 Aſ.44. - 

Note + if the Conuſee of a Statute prayeth delivetrie of the extent 
too high to the appriſors, it was holden that they ſhall have the ſame 


21 E.3.*6,40c. dayes for payment, as the Conufor had, and ſhall not pay the money pre- 


ſently, 


Extent y 


ſently, for the Statute is, that they ſhall anſwer preſently, not that they 
ſhall pay &e. and ſo it hart been uſed, P.z, H 4.17. t xtent 10. 

It was doubted whether Lands extended upon a Statute Merchant 
ſhould be delivered to- the extendors, becauſe the Statute of Afton Burnel, 
ſpeaks of goods and burgage that ſhall be delivered as Chattels , and nor 
of Lands, but by Statute after. But afterwards the Land was delivered to 
extendorsfor the ſame Term which the Conuſee had, 21 E.3 21. extent 

14.40 E. 3-16. 


* 
a— 


V I. Where a Re-extent ſhall be granted to the Demandant, or Te- 
nant, where not, and where ſor one Parcener, where not, 


F aLeaſe for years, whereof [ have a Rent reſerved, be extended for 

me upon Elegir, not recooping the rent, I may ſhew the ſame at the 
day, and as it ſeems, I ſhall have a re-extent, 44 E. 3 2. 

Land of the Leſſee was extended for damages recovered iu Waſt and 
he aid it was t00 low, and had a Re-extent. 2 ere , for ſo he might have 
infinite, 21 E, 3. extent 3. toagreeth it, although he might have back 
his Land upon payment, as well upon che Elegit as upon a Statute Mer- 
chant, 31 E, 3. extent 13. and upon an Elegir upon Recogniſance , 
the Defendant had a Re-extent , and good without a Scire faias, 15 E. 
2, Extent 17. 

In Dower the Land of the Tenant was extended too low, ſo as ſhe had 
not ſo much in value &c. upon which he had a Re-extent, yet it was ſaid, 
that it was her own ſuit, 19 F.2 extent 8. 

Upon a Statute Merchant, no extent for the Defendant, 19 F.3. ex- 
tent 12, and after extent upon Elegir made and delivered, the Defendanc 
ſhewed part of the money in Court, and as to the remnant ſaid , that the 
Land was not well extended, and prayed a re-extent, and a writ to warn 
the Plaintiff to anſwer, and he could not have it, withous ſuing an Andi- 
ta gqutrela, 13 £.7.extent 16. "i 

One ſiſter of full age ſueth Livery by extent, the other then cometh of 
age, ſhe may have a Reextent if ſhe will, 2 E. 3. 20. extent 5. and Li- 
very 8. the ſame book, if the Partition were unequall. 

If two ſue execution of a Statute Merchant, and one prayeth an ex- 
tentin one County, and the other in another, they ſhall not have Re- 
eltent, r1 £:4-9. Extent 9.4 Check. 
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| Extent, 


Where one ſpall be put to @ Scire facias to have an Exlent, 


Eerg E.2. Scire facies 115, that upon elegit it is at his EleRion, but it 
SY although it be upon ſuggeſtion, and good upon a Recovery 
in value, without Scjre facias, 12 E.2. 

One Parcener at full age, bach Livery by Extent, the other cometh of age 
and hath a Scire facies to extend, the Defendant is by Protection, yet 1 
writ iſſued to the Sheriff, to extend the, Land, and being found inequal 
a writ iſſued to warn'the other Siſter , who challenged the Re exten: 
mate, ſhe not being warned, and without her preſence, for which cauſc 
the Land was re-extended again, 2 E.3.20. Livery 8, 


i ee 


— — Ae ee nY 


Where Extent ſhall be after Re-extent, 


Pon Voucher for the Tenant, vide jr 6. 19. E.2, and Divij- 

os 1. Re-extent for his Vouchee, and afterwards an Extent =. 
Tenant, 22 £.3- The Demandant hada re-extent, becauſe the firk was 
not ſerved, and the Vouchee had a Re-extent, becauſe ir was not equal), 
16 E.3.Voucher 35. 


— 


Where Extent” ſball be granted to him who is « ſtranger to1he 
Record. 


V7 a Recovery in value againſt two , the Sheriff delivered all the 
Land of one, inthe hands of the Feoffee, he hath no remedy, be- 
cauſe he is a ſtranger, H.12 E.3. extent 15. and the Feoffee of the Co- 
nuſor of a Statute, had not aRe-extent upon the firſt found too low, 
becauſe upon the money paid he migfit have his Land, 2. Yide E.z.extent 


18. Seecontraty, 43 eff. 18. * agreeing to 20 E-3.is 17 E.3.36. 
Suggeſtion t 5, and the reaſon, is becauſe he is no party &. 


Faljying 


RECOVERIEF. 


1, Where the Demandant ball falſifie a Recovery had againſt the 
Tenant, hanging the Writ in the Title, and where by Covin, 
and where he hall shew the cauſe of the covin. 


N a Precipe,the parties were at iſſue and now the tenant ſaith, that af- 
] ter the decree in continuance,a {tranger hath recovered the land againſt 

him in an Aſliſe, where he pleaded 1n Bar,$ traverſed the Title of the 
plaintiff, which was found againſt him, & demanded Judgment of the writ, 
the Demandant faith, rhat the ſame was by Covin, with that, that he will a- 
verre that the Tenant did not diſleiſe the plaintiff ia the aſliſe. Babbingtos, 
heſhall not falſifie in the ſame point tried, when ic goes but to the writ, bur 
if it were pleaded in Bar of the ation, he might well falſifie in the ſame 
point, being a ſtaanger to the recovery. Martin, if a man recover up- 
on. a talſe Title, he who is a ſtranger may well take Title upon the ſame 
matter, but not where he recovers upon a good Title, nor there by Co- 
vin,if he do not ſhew the cauſe of the Covin, 14 H.8.4.7 H.4.15 acc. 

But a Recoverie by default, confeſſion or not pleading ſhall be avoided 
by Covin generally alledged by a ftranger to che ſame &c. for he may 
ſhew what matter the Tenant might have pleaded, or traverſed the Title 
of him who recovered &c. AM.g H.6 4 tres = Recovery 5 vide 16 
E.3. Fan xifier 34.where the writ was abated upon fuch Recovery pleaded; 
notwithſtanding covin alledged by the Demandant, becauſe he would 
not ſhew the cauſe 01 the Covin &c. 

In a Formedon, the Tenant vouched R. who vouched S. who appeared 
&c. and 4. (relifta woratione ſua | aid that a ſtranger had recovered a- 
gainſt the Tenant in a Formedon by ation tried, and had ſued Executt- 
on, and demanded-Judgement of the Writ,and che opinion was, that the 
writ ſhould abate, alchongh hedid alledge the Recovery to be by covin, 
and ſhewed for cauſe, that the Tenant might have pleaded otherwiſe, and 
that he alſo yer takes the profits, if not that he will ſay that the Te- 
nant doth continue his Eſtate, without that that the ſtranger did ſue Exe- 
cution, P.4t E.3.11.Fawxifier 30 
Nnn2 See 
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Falfifymg of Recovery. 
See there by Finchden, that a Recovery by action tried, ſhall never be 
;nrended by coy, without ſhewing the ſpeciall matter, See thereof, 17 
E 3.72. 15 E 44; andio H7. RET 
© A Recovery by « writ of a later date by reddition &c. ſhall flor a- 
bate my writ, if the Title be not apparant, as if the wife of the Aneeſtor 
recover in Dower againſt the Heir, againſt) whom I have a Formedon 
depending for the third part, the writ ſhall abate, but good for the two 
parts, and he may averre that ſhe had not Right of Dower to maintain 
the whole, and recovery by a later Writ'by a&ion tried mean ſhall abate 
my Writ: See the book, forit is a good Caſe, 20 E. 3.Brief 689, 

But a recovery meane by- confeſlion, if itwere ma Writ of an Elder 
Date,doth imply any Covin, and therefore the demandagt ought to tra- 
verſe the title &c. or ſhew ſpeciall cauſe of the Covin, &c. 9 H. 6. 42. 45 
E. 3. Briefe 589. 

In a Formedon the Plea did remaine , for the nonage of the Vouchee, 
and at the re-fummons the tenant ſaid, that after the laſt continuance, &c. 
a ſtranger had recovered againſt him in a formedon by confeſlion, whoſe 
Eſtate he had &c, and it was agreed no Plea tothe Writ, but a good barre 
preſently of the title of the ſtranger , for he ſaid that theritle of the de- 
mandant was meane between the recovery and theticle of the (tras- 
er, and Brian ſaid , that by the confellion appeareth Covin, 5 H. 7. 3g. 
40 E. 3. acc, 

In a formedon the Tenant did plead recovery,meane by tryal in Dower 
of a later date,the demandant ſaid, that before &c that the tenant had ren- 
dred the ſame land to the wife for her Dower &c. and that the ARion 
was brought by Covin &c. and upon the firſt render confeſſed ; the Writ 
was awarded good, *. 7 E. 3 60. Breefe 443. | 

A recoverie by a latter Writ by confeſlion &c. although it be by good 
title, ſhall not abate my Writ brought before 7 H. 4. 15. otherwiſe it is 
of antaCtion tried or of an eigne Writ and good title, 45 E. z Brief 589. 
28 E.3.. Briefe,428, 10H 7. 1. F 

If tenant in taile doth diſcontinue, and the diſcontinuee is diſſeiſed , and 
the iſſue in tail bringeth formedon, dependant with the diſcontinue doth 
recover in an Aſlize of an elder date &c. by that the formedon ſhall 
bate, yet he hath a good title : but he who pretends the recovyerie to the 
Writ needeth not to aver the title of him who recovered by Writ of an 
elder Date. Alſo if the ifſue in taile do cauſe by Covin the- eſtran- 
ger to diſſeiſe the diſcontinue, to the intent that he may recover againlt 

kim ina formedon, and he doth fo , the diſcontinuee by that-matter ſhall 
falfifie chat recovery in.an- Aſliſe , whether itbe of a later. or an elder 
date, 10H. 7. 2. | 
_. Ir was found by Office that the tenant of the King died, his heire: with- 
in age; who entredand was oulted by H. by Covin of B, who-recovered a- 
gainft H. &c. although char B. hath a good title and recover bytriall : yet 
awarded the ſame ſhould abate by reaſon of the Covin, and the _ 
ſhould 


Falfifying of: Recovery. 


ſhould beanſwered, the profits &c. 41. eAſiſt.'28. Fanxifier, 4 {ee; ace, 
44 £3: 46.Fanxifier , 19” and ſee 11 E. 442 and 15 E. 4 4, but ſee 
there, that the caufing of him who hath right or title to enter, ſhall never 
be ſaid Covin, as a woman who hath title of Dower , cauſeth the heir to 
enter upon the diſſeiſor , or the; iſſue in taile to enter upon the diſcongy- 
auce, for a condition broken, See theſe Caſers 19H. 8.5. _ Ty 

As it is ſaid before Se410: that the difcontinuee ſhall falſifie a recove- 

ry of the ifſue in ta'ile apa i which diſſeiſed him by Covin ſoit Is, 
if the iſſue himſelfe difſeiſe the Uiſcontinuee , and pendant his Aſliſe, he is 
ouſted by a.ſtranger, by bis Covinagauntt whom he recovers ina forme- 
don, &c, 25. Afiſe 1.7 E.4. 19.22. Aﬀ..98.. | 

Tenant for life by Coviti cauſeth his lon to bring to/imilicaſ againſt 
him, and confeſſeth the afion, this is a forfeiture of his eſtate 5 E. 3. En- 
try congeable. 42. | | | 

The Vouchee did alledge that he did recover indum fuit injra etatem 
apainſt the tenant, and the title of the Plantiffe/was mane &c, and the re-- 
covery by tryall and depending this Writ now &c, and did not maintaine 
the ticle of his recovery ; for which the demandant did fallifie the reco- 
very, ſhewing that the vouchee afterwards being of full age, did enfeoff 
the tenant &c. 30. Af.1. Fanxifier 3. , 

Recovery of a ſtranger in an Alliſe of a late date , it is,no Plea without 
maintaining the title of the recovery againſt the &c. forjr is bur as an ali- 
eration,9 E.3. 12. Brief,455- agrees,0porn recovery meane by confeſſion, 
10E. 3. 4: Briefe, 689. and ſo may the tenant by his folly be charged 
with damages in both aRions, ib:5dem and 31 FE. 3. Brieff, 343. 

And if this ſtranger be put out after hehath recovered ,- be ſhall have 
an Affiſe if he had entred beforemy judgemetit', otherwiſe not without 
averring his title, 10 #. 3. 4. 7 H.6.38. þy Npwron, butif a iy 1h doe 
enter depending my Writ, &c. be ſhall notbave an Aſliſe againſt me pur- 
ting him out by judgement , nor ſhall falfifie my recovery withour pro- 
ving a better title to himſelfe 9 E. 3. 12. and it is all one for recovery 
depending the ſame Writ, and entry depending it, if he have an eigne title 
7H.6. 18. 42. Af. 3. | 

So rec6verie by default confeſſion redditiqnby.alate Writ is by an ali- 
enation, ifhe have not right, andif ſo, thena naked entry will help him, 
and the right title ought to beaverred as before,5 H,7.40.10H.7.1 5.E.4 
5-15 E.4.4 and 3 H.6. 34. but it is thereholden, that the diſſeiſce by his 
entry,pendant the Wrir,ſhall not falſthe in a Scire facias, without making 
title, no more then if he enter after judgement, alſo Martin thinks chac 
he ſhall not” falfifie'in a (Sire: fark , but being a/ftranger ſhall have a 
Aſliſe, and there ſhall falſifie ; Srirefacire 24. SOOT 
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Falfifynig of Recovery. 

11, # here a ſtranger to Recovery thall falſiſic in a poimt treed , 
and in deem at bis pleaſaure,, which is to the Title, 
and in what ations, ON 


FF the Tenant plead recocovery mean by a ſtranger againſt him ia an al 

iſe the demandane may wel! fay that the tenant now did not diſſeife the 
Plantiff in the Aſtiſe, 9H. 6.41 Dyer & Brown agreed the ſame, $ Eliz. 
Alſo I ſhall ay that the tenant mighr have barred him of the Aſliſe by a- 
nother Plea. 5 

A woman to ſave her Dower, ſhall falfifie a recoyerie had againſt her 
husband, by ſaying,that be might have pleaded another Plea ; but not de- 
nying the point tryed, 36 H.6.Fanxifer 27. And this is by the Statute of 

Wiſtminfter 2. cap. 4. yet the Statute ſpeaks only of defaulr and reddition, 
But Fort ſayd, it ſufficeth if the Husband hath a better Right, ſee of this, 
47 E.3. 13, Fanxifier 31. | 

In a Scsre facias upon a Recovery in a Contra formam,Collations againſt 
an abbot brought by a ſtranger, he may well Falftficin the ſame point cri- 
ed, 23 E.3. Contra formam, Collations 3. 

He who is party or privy , ſhall not falſifie directly in the point tried, 
but hee may do it when he confeſſeth it and avoydeth it, as where a diſſci- 
{in was found, he may well fay, that the ſame was not before ſuch a Fine, 
&c, or chat the ſame was not after the death of R., &c. 10 E.3.13. Eſtop- 
peil 151 and 145. and it is there ſayd, that he in the Ren:ainder, ſhall fali- 
fie in the point tried, becauſe he cannot have an attaint &c. 

In " aſliſe, the Seifin tay g—_ _ my _ the Plaintiff , _= 
brought a ſcire facias againit a ſtranger , he ſayd, That he againſt whom 
&. had never any ain the Land bitone e. was ſeiſed © hoſe Eſtate 
he hath , and it was not allowed, 2»ere, for it ſeems 2 good plea for a 
Franger, 31 E.3. / foppel[241, Fitzh. thinks it hard that he ſhould citop- 
ped, See 36 H.6.13. | 
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T1. Where the Sutceſſor of '4 Parſon, Vicear, Oc ſpall falſifie 4 
AR covery by Redditian, aFom tried, or otherwiſe, n here and 
how in « Scire facias, againſt them , and jn other ations 4- 


: 


 4g4inſt them, VARIG £71 9ilttit ot [a 


'9 AT. * Z OUS INNENIQEN 1936 1533+: 13: 22613 31551 0 : 
N an! annuity: againſta: Parſon , the.Plaintiff claimed by preſcription , 
the Parſon prayed inayde of the Patron and Qrdinary, had ayde, and 
upontheir default, he confeſſed the ation, the ſame ſhall bind the Succe!- 
ſor and he ſhall not traverſe the preſcription ina Scire facias,againlt him, 
9 H.6.2.344 H.6.2.12 H.8.8. & 4 H.7.2.Fanxifier 24. 22 H.6.28.29 E: 
3-34.Otherwiſe it is where he confeſſeth the action without ayde Diſs 3 
16H r & þ Cellavit 


Falpiying of \ Recovery. 
Cefſavit againſt # Parſon, who coofeſſed the ARion, bis Succeſſor in 
8 Sire facies (hall not fallifie this, to traverſe the ſeiſin & ec. but be is pur 
to his 7ari: tram, OM, 10 H.6.5. 12 H.6.28, Plow. (em.2 91.95.10 
E4.4.16. Fauxfier, 18. and 19 H.6.39; Fanxifier 14 agree, where tbe 
Recovery againſt the Predeceſſor was by Aion tryed. 

But it feerns he may well Fauxifier in a Scire facias againfthim in the 
ſame point tryed, becauſe hee is privy and may bave an attaint ; not 
when the Jucors-are dead, fo as he cannot bave attaint ; 10 E.4 16. 19- 
H 6.39.13 E.4.3. but he may well falſifie, by ſaying, that tbe Plaintiff. 
had releaſed before , &c. or that be hath broken the Condition, upon 
which. ec. 1@ E 4.17. Fawxifier 18. "Tl 

The Succeſſor of the Parſon againft whom &c., ſhall not fallifie,becaule: 
that the Parſon was dead atthe time &c. in a Scire facias for this is c r- 
ror, 29 E.3+34. Scire facias 152, 6E:3.27. 

The Succeſſor may well ſay againſt a Recovery, againſt the Parſon , by 

Action tryed, that hee was not parſon at the time, or that he was pro- 
feſled-at the cime, or that he miſ-aamed, 34 H,6:2. 21, E-4:8. 12 | 4. 4. 
15. 
[f a Recovery be had againſt a Parſonin a 7 ris #trum, the Succeſf .c 
ſhall be bound for ever, although it be by default or reddition, and w.ct- 
out Aide- prayer of the Patron and Ordinaay,, 7 E. 2 Fasxifer 11. but a. 
Succeſſor in a 7 »ris trum, may well fallifie a Recovery againſt hisPre- 
deceflorin a Writ of Right, by Hor/e, $ E-3.29. and this is the reaſon , 
for if the Tenant in a Writ of Right loſeth by default, without joyning 
ofchc Miſe, hee may well falſifie the ſame in another, Writ of Right by 
Keble, 7 H.7.x1. \ 

AParſonin a Writ of Right may well joyne the Miſe, confeſſe the A- 
ion, or render the Land, and the ſame ſhall bind his Succeſſors for e- 
ver, 29 E.3«34. Scire facias 153. But fee there, that he ſhall net fallihe, 
for this, that bis Predeceſſor was dead at the time of the Judgement, for 
this is but error, 
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l V. Where the Succeſſor of an Abbot , or Dean, Oc. fhall falſifs- 
a Recovery had againſt the Predeceſſor by Eonfejſron, or 0+ 
therwiſe, where in a Scire facias, or in.other Aion, and. 
in what Point, 


Ax Abbot ſhall not falfifie # Recovery of an Annuity-had againithrs 
A Predeceſſor by Confeſſion, as to ſay, that be might have pleaded. a - 
releaſe, &c. for he is as Tenant of the Land, 20 H.6.45. 9H. 6.3. 

So if be acknowledge an Obligation, 10 E.4.18. So if be confeſſe.rhe 
Adtion in'Cefſavit, 20 H.6.46. But Strange ſayd, If the Abbot loſe in a - 
Precipe quedreddat, without cauſe, the Succeffor ſhall falſifte it.in a Writ: 


+ 


of right, 9 H,6.3. and'therew ; 91Rc2 Abbot 7. 1 
And tn the firſt caſe, if the Annairy were ofitbe.granc ofthe ſame Pre- 
decefſor,the Succeſfor Thall fallifie the recovery, 12 H,4.12. if be batbynoe 
9 mid pro quo, as Title for Annuity. &c 39 Ed. 3.17. Fanxifier 28. 7.11 
H. 4. 67 upon debate'of Tythes; 39 £4.13; The Succefſor bound by Com- 
poſition 6f Titles for Annuiry, to which the Defendant only was party , 
and the Surcefſor could not have a Wric of "right, yet the recovery was 
by ation tryed, and not inthe Right, &c. 38 E 3.22. Aide of the King 


50. 

If an Abbot be vouched, and confefſerh the Deed of the Abbot and 
Covent, the Succeſſor ſhall be bound, although'chis be falſe, forthe Ab- 
bot &c, beirg brought to anſwer in-Court, ſhall bin&the houſe by his 
.own confeſlion,althbough not by his deed,34 Aſ.7.errer 81 and it is ſayd, 
9 H.6.3, That it is the folly of the Covene to chooſe: ſuch an Abbor, or 
Dean &c. See20H 6. Abbot 22. 

( {pepper ſaith, That the Succeſſor ſhall not be bound by the con'eſſi- 
on of the Predeceſſor of a Deed, as the Deed of the Abbot and Covent , 
where it was only the Dzed of the Abbot, becauſe it was never good, 1 2 
H,4.1 2. | 

If an Abbot looſe in a Precipe quod reddat,, by aRion tryed, the Suc- 
ceſſ-;r may well fallifie in any other matter -collatterall, Per Cxrian, P. 
32 E. 3. Fanxifier B. | oh 
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V. Where the 1ſue in Tayle (hall fu'fifie a Recovery againſt the 
Arccſtor in a SCire facias againi# him, and where he shalbe 
put to his Formedon, and where hee may. enter, and in 


what point he shall faiſsfie, and by what Pleas, 


He iſſue in tail ſhall alwayes falſifie a Recovery had againſt bis Ance- 
] & in a Scire facas againſt himſelf, ifthe recovery were not by AQti- 
on tryed, t2 £.4. 19 and20o. 

Yet Mertin ſayd , Thatthe recovery doth diſprove the poſſeſſion, and 
tat the iſſue ſhall be put co his Formedoo, 10 H.6.5. Faxwxifier 13» 

4 H.7.3. But ſce 10 H. 6.5. The iſſucin caile ſhall not falſiſle a recove- 
ry againſt his Father, in a Scire facias.becauſe-the recovery doth diſprove 
the righe. | 

Burby the Scire facsas, the iſſue hath day to anſwer, ſo he ſhall falſific 
there, as hein the reverſion (ball falfifie a recovery againſt Tenant for 
life.in his T ermin«m qui, prateryt; becauſethat that is bis proper Aion, 
34 Hey. 6. 2. Priſor agrees chete fol.'3: if the-recavery be not by Action 
tryed, vi.37 H.6.32. 7H.4 17 co onild ne analy da 3 

[f the 1{ſae in caile entev afeenhe death of bis Anceſtor, before execu- 
tion, if hee who recoveretliby defaults, put. big out. be ſhall fallbe the 

* ſame 
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ſame roeppry in an Aſliſe, 28 Aſſiſe 332, See Littleton Remitter, how 
the iſſue ſhall falſifie a ooo ppt eh — rms againſt his Father, and tharif 
the Father afterwards diſſeiſe the Recoveror, and dyeth ſeiſed, the if. 
ſue is remicred, ,2were if ir be a difference, of a Diſcent before EXecution 
when the recovery remaines executory. - 

If a Recovery be had againſt Tenant in taile by tria!l, and the Jury 
find, Ne Donne pas,the iſſue vis barred, and hach no remedy, but Atcaint ; 
contra, if it be by defaulc, or for other matter which goes nor to the pitc , 
there he ſhall falſifie, 34 H.6.13..cc. 

Forteſcne ſaith , That the younger Son ſhall falſifie a recovery had a- 
gainſt his Father, of Land in Burrough Engliſh, in the ſame point tryed, 
decauſe he oughrto bave the Larid, and be cannot have an Attaint,, 22 
H.6 28, 

The iſſue in Taile ſhall not falſifie a recovery had againſt his Father in 
the ſame point tryed in a Forwmeden, nor in no ation, but in Attaint, 19 
H.6.4. and therewith agrees, 15 £.3: Age. 95. where he, who claimeth 
35 heir of bim in the reverſion, w bee was !] _ heir ofthe Te- 
nant in taile, againſt. whom, &c, could not falſifie the tryall, as to main- 
tain the gift, where it was found, Ng donne pas, in a Scire facias againft 
him, but ſhall have an Actaint, or a Writ of right. 

If Tenant in taile loſe in a Writ of Right, and recover in value, or 
be hath aliened and taken back in fee , before the Writ brought againſt 
him, and dyeth, it ſeems that tbe iſſue ſhall falfifie, for that he was not 
ſeiſed by force of the taile at thetime,and ſo to ſay,that he had nothing ar 
the time, &'s. 12 £.4.14» | 

Tenant in taile alieneth, and takes back in ſpeciall taile , the wife dy- 
eth without iſſue, - the Tenant in taile impleaded, vouchethr one who en- 
treth into the Warranty , and afterwards makes default, upon which the 
Demandant doth recover, and Tenant in taile over in value, and dyeth 
defore execution ; the heir of the Recoveree doth enter upon the heir of 
the iſſue io general tail,who re-enters;and good, by Litr. becauſe the re- 
covery was not by aRjoneryed. Alſo he was not Tenant in taile, atthe 
time, alſo this recovery in value ſhall not helpe the Iſſue, becauſe the an- 
ceſtor was not in of the generall tail at the time,and all chis was greed ; 
But if the recovery had been by aRion tryed, the ſame hed remained al- 
voy executory agiinſt all the iſſues, &c, TH.12.E.4.19.Fanxifeer 20. 
and although the ſame recovery was in a Writ of right, the iſſue in taile 
might well ſalſifie the ſame in a Forthedon, becauſe the Anceſtor was ſei- 
led of another taile at the time, 1 3 £44. 1-Fanxifier 21. 

The iſſue in taile could not falſifie a Tryall betwixt his Father and his 
Villaine, who was found Franke- in the ſame point, although that all the 
Jurors were dead, ſo that he could not have an attaint, - by all the Juſtices, 
but he might confeſſe and avoid . as, that he was frank at the time by the 
Manumidion of the;ſame Tenant ia tail, by Lir. 13 E.4.3. Faxxifier 22. 

The iſſue in Taile ſhall falſifie a recovery againſt his Anceſtor, - in all 
O0oOo points , 
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oints, ifnot in the ſame point tryed before, 4 Hi Fanxifier 24. 
: See 19 R. 2. Fawxifier 45, Where it ſeemes by the Argument, that the 
Iſſue ſhould falſifie in the. ſame point cryed-, where the Jurors were 
dead, &c, in « Formeden, 31 for the Tenant did aver the life of ſome 
them, &-c, Vi.1z E.4.3- contre by all the Juſtices.  - , 


EE | 
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V E. Where he who hath an Eſtate , or Title meane, between the 
Title of him who recovertth, andthe Writ hall falſific, 
where not , and where he who bath Title between the w::t 

andthe Recovery , how , and by what Pleas, and where 
in Dilatories. 


Orteſeve fayth, If the Tenant plead a Recovery ogtioſt a fAiranger, 
F and that the Title of the Demandant is mean between the Title of 
that Teqant and the Wie, yer he may well falſifie in a collateral) mat- 
rer, 45 to ſay, that he #guinſt wbom, &c might have pleaded 4 releaſe, 
or to ſay, that the Tenant 'dyed pendent the Writ, that the Tenant was 
nonſuit, cr that the Tenant had nothing, orthat the Land is in another 
County, and all the marrers proving the recovery-void; but that ſtran- 
ger who hath Title mean between the Writ and the Rec , ſhall nor 
falſifie by no plea, bur by thoſe which prove the recovery void;and which 
the Tenant himſelf might have pleaded, and were in the point tryed, bur 
neither the one nor the other ſhall not falſifiein Dilateries,as by taking 
hasband , Entry hanging the Writ , Oatlawry, Exc nt , Ancient 
Demeſne, orthat the Land is witbin'the five Ports ; for theſe do not dil- 
| prove the Title, 36 H.6.24\Fawnwiſfer 1 5 
Bar contrary in this, Thata ranger who hath an Eſtate meane (hal! 
falfifie, by Miſnoſmer, or Joyntengney, or Coverture, and Error in fa, 
death of the Tenant, that he may well faiſifie in cheif: But Error upon 
record, none ſhall plead but only the party or bis heirs, 7.9.E.4.12. and 
13.Fa»sxifier 17. and that hee ſhall ay,that he who recovered had a Co- 
heir or Co-Executor not natned, v#c. 3.4 

Entry miſ-ſuppoſed by Writ. is no cauſe of fallifying, 36 H.6.33.Yet 
Ed. 3.10. That a ſtranger ſhall falſifie a recovery in Terminuw qui pre- 
rerge, ofa Leaſe tow.B. asto ſay, that the Leaſe was to B. D. 

'In a Formeden, the Tenn pleaded a recovery in a Formevon, apainft a 
ſtranger, and the Title of the Demandant mean between the gift and the 
recovery, yet he may well filfifie,- as to ſay, That chat Tenant did difſciſe 
him, and enfeoffed him, againſt whom be recovered, hanging this Writ, 
or before it, for no Remitter,, untili that ſciſin which hee hach by Diſ- 
cent, be lawfully defeated,” 24/7.E.4.19. Fanxificr 16. 25 Af 1. 

A Recovery. Prima facie, doth deſtroy all titles, and Heyle ſaith , that 
«title mean ſhal nevereraverſe a-point tryed, but may well make a a" be- 

ore, 
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fore,or aver, that he againſt whom &c. bad nothing, and a Ticle before 
ought to be after memory, alſo it ſeemes by Hey/e, that that ſhall not be 
defoce the Ticle which he hatb made by his Writ,if be be Plaintiff,5 E.3,5. 
Fasxifier 1, Tt was. a Recovery ina Writ of Right. 

If che eldeſt brotherentrerh after the death of the Anceſtor , and en- 
feoffeth a ſtranger, and dyeth ; - and the youngeſt ſon brings Mortdance- 
for of the ſeifin of the common Anceſtor, and recovers npon rhe po-nts 
of the Writ found, now the iſſue in taile or any ſtranger who hath Title 
mean, ſhall falfifie, astoſay, Thar the eldeſt fon entred &c.and aliened 
&c for that matter proves that he hath not title to recover &c.6 E.3.64. 
Fauxifier +2 | 

In Aſſiſe, The Tenant pleaded recovery in 2 Dum fuit infra «tatem of 
the deviſe of his Father and he Title of che Plaintiff mean, the Plaintiff 
ſhewed ſeiſfin of the Tenant and that he enfeoffed him againſt whom &c. 
So the Recovery upon the Leaſe of his Fatber faiſe and feint, & c. and af- 
ter the Aſſiſe was awa: ded, P. 30E.3.7.Fanxifier 36, | 

Recovery pleaded in an Aſſife, and the title of the Plaintiff mean , he 
may well falſifie , as to ſay, That the Tenements arein another Town, 
or that D. and S. are ſeverall Towns, yet be againſt whom &c. ſhould 
be eſtopped by his admirtance, 22 E.'3.5. Aſi/c126. 

In Dower, the Tenant ſaith, that he did recover in an Aſſiſe againſt a 
ſiranger, and that the Title of the husband was mean, between the Diſ- 
ſciſin and the Recovery, the Demandant may well ſay, that the Diſſci- 
fin w:$ not before the Title of the busband, or that he was not diſſciſed, 
14 E.3.1(ue 22.10 E.3.eftopple 155. 

Hee who hath an Eſtate Meane between the Writ ard the Recovery , 
plezded ; may well (ay , That he who recovered, didreleaſe tothe Te- 
nant, hanging the Writ, or if iqwereinan Aſliſe , and the Tenan 8li- 
ened, depending that, the Alenee may well {ay , That tbe Demzndant 
did accept Homage of him, hanging the Writ , and be ſhall fallifie by 
fuch pleaJirg in an Aﬀliſe againſt him who recovered, &c. For theſe ex- 
tint the Action, 21 E.3.18.Fanxifirr 37. | 

Hee who hath his Efate, pendant the Writ, ſhall ſay, that the ſayd 
eA. againſt whom, &c, bad not anything the day of the Writ, nor 
the day of the Judgement, and yet hte was in by the ſame eL: and the 
Recovery was by verdi, ſo as 4. was eftopped, 17 E. 3.67. Fanxifier 
38. Seeabove 38 H.H.33. | 

Scire facias againſt A. upon a recovery againſt zy. Tenant for life, 4. 
who had his Eftate, pendant the Writ , againſt . {ayd that #/. had 
fee the day of the Writ brought .and as ſeems may well fablifie by pics , 
but yet the Tenant could not have Ayde of him, in Conſimsli caſw,nor be 
ſhould not be receivd for the eſtate made pendam the writ, 32 E.3£77-73. 

Bat 36 Edw.3. It is ſaid, That he who hath Title; pendane he Writ , 
ſhall not falkifie in the Title , but only in-mecers proving the recovery 
void, and upon which che parry _ilelfeigh have Ercgrs _epthe 

0 02 | point 
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point tried in the Title, nor indilatories, which are not Error, 36 H. 
6. 33: (6-0: | 

In Aſliſe the Tenant pleaded Recovery in an Aſliſe againſt a ſtranger 
by T.. who enfeoffed his Father, &c. and the Title of the Plaintiff mean 
between the Diſſeiſin and Recovery, . The Plaintiff aid, that before the 
Recovery the eſtranger acknowledged Fine, and took back an Eſtate to 
him and to his wife Plaintiff, ſo ſhe was ſeiſed, &c. and traverſed the Dif- 


ſeifin made to T. ſo the Recovery was a feigned Recovery, &. And it 
was holden a good Replication, 22 Aſſ. 28. 


mm en 
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V LI, I here party, or privy to a Recovery ſhall avoid it. 


He Iſſue in tail ſhall falſifie, as to ſay, that his Anceſtor had not + 
ny thing at the time, alchough that the Anceſtor himſelf hath vouch+ 
ed, ſo as he 1s eſtopped, 12 E.4.14. . 

And if the Recovery was by default before appearance, the Tenant ſei- 
fed m fee, yet the party may well ſay, that he was not Tenant atthe time, 
but ſuch a one whoſe Eſtate, &c. So he may ſay , that he againſt whom, 
&c. was dead at the time; That the Land is in another County, &c. Al- 
fo Forteſcxe conceives, that although he himſelf appeared, yet his Heire 
may well fay, that he had nothing, ec: and ſhall not be eſtopped. ©nevre 
H.6.6 H.6.33. That the Tenant himſelf ſhall not falſihe by this, that the 
land is in another County, after he hath appeared and pleaded,ſee 18 A. 
I6 17 E:3 67. 

A man recovers in an Aſliſe againſt an Infant, upon a plea of the Baily, 
where the Infant had nothing bur the Reverſion "eh the death of T. Te- 
nant for life. Now after the death of T. the Infant may well enter, and 
being put out may have an Aſliſe,26 Af.*. And if the Infant had nothin 
but by Feoffment after the recovery , the Law is the ſame, bid. 4, 
235. 

In a Scire facias = a Recovery in Waſte againſt the fame Tenant, it 
1s no plea that he had nothing at the time as to the Damages, although 
the Recovery were by default , but a good plea for the land ; Alſo upon 
a Recovery 1n Coſinage, the ſame plea ſhall ouſt him of execution of the 
Damages. Alſo Non-tenure ſhall not avoid an Execution in a recovery 
in Waſte; and therefore to fay, in ſuch Scire fac3as, that he had not any 
thing bur in Vulenage, as the Yillain of T. is no plea. Alſo Waſte doth 

_ ye againſt the Lord ofthe Town, or Villain, and ſo no plea; &c. 48 

3.38. 

It ſeems by Finchdey, that againſt a recovery in Aſliſe alledged againſt 
a ſtranger by default, the Tenant ſhall not lay, that he himſel was Te- 
aant,o*c. for if it was not attached, he ſhall have a Writ of Deceit, ſo he 
kad another remedy. Alſo ifbe ſaith, that be againſt whom, &c. had no- 


Rd 


thing, 


* 


ching, he ought to ſhew who was Tenant, and that he hattſhis Eftate, #c. 
48 E.3.Fasxifier,z2. 2uere ofthe laſt reaſon ; and ſee 14 HB. 4. 33.a 
difference taken betwixt a Fine and a Recovery. . 

The Tenant ſhall falfifie a Recovery had. againſt himſelf, as to ſay, 
chat he had nothing the day of the Writ brought, nor depending ir, al. 
though he hath purchaſed ir after the Judgment, &c.48 E, 3, 19. See for 
thaty H. 6.19. 36 H. 6.33; | 

In a C#i in vite, the Tenant pleaded a Recovery againſt the Plaintiff 
and her husband by default ,, The Plaintiff may well ſay, that he who re- 
covered,entred, hanging the Writ: or that the Husband died, hanging the 
Writ, for theſe prove the Writ abated in Deed; 21 H.6.49. Faxxifier 26. 
and 19. Af. 8. Errey 1. but Joynt-tenant brought Error , for that the 04 
ther was dead at the time, and hadall again : And that he ſhall. have an 
Aſliſe of the Moyety,vid? 6 E.3.37.Saver default, 67.and 19 E.3. Aver- 
went 31. : 

A Recovery of Lands in one Town is not a bar of other Lands in ano- 
ther Town, and the party himſelf ſhall falſihe for ſuch matter, 22 E. 4,5 
20 E.3.Fanxiſier 12.4 H.6. 2.4. But this matter may be-well helped by 
averment, that the fame land was put in view,q45 £.3.44.fee6 E.3.r.Aſ. 
168. that that matter ſhall not help him, if not, that the Town be confelſ- 
ſed by the one and by the other. And 26 Aff: 16: the ſame Law holden 
ofa Fine in another Town,s E.3.1. But ifa Recovery be alledged of the 
ameland in another County by ation tried, the ſhall be eſtopped, 
not if it be by default, 18 Aſſ.16 and 29 E.3.4f. 81. 

Where the Tenant pleads a - ym. the party himſelf ſhall not fay, 
that it was upon the default of his Vouchee,who was returned ſummoned, 
whereas in truth he was dead, cc. but ſhall bave Deceit againſt the She- 
iff. g E.3.1,Fauxifier 40: | 

If the Tenant dye, hanging the Writ, this is Error, but the Heire ſhall 
not falſifie in an Aſliſe, 28 Af. 17. Alſo he ſhall not plead the ſame m a 
Scire facias,27 E.3.88.ſee 21 H.6.49.32 E.3. Af. 99. 

The party nor his Heire ſhall not falſifie a Recovery had by a Prior, 
Dative, and removable by action tried by his eſtoppell,39 E.3.24. Fanxi- 
fier 12. 

M.1y Fac. An Infant brought Aſliſe for Lands in; 2f5ad. in B. R, de- 
pending, which the Tenant brought Aſliſe of the ſame Land againſt the 
Infant in Court, anddid recover by default againſt the Infant, and the 
Seiſin and Diſſeifin found : And upon a plea in bar of the farſt: Alliſe of 
that Recovery, the Infant by Replication ſer forth all the-ſpeciall matter. 
It was adjudged per Cxriam, that he might falſihe the Recovery inthe A- 
ion in the Common Pleas :. For in all caſes where a man ſhall not have 
Error nor Attaint, he ſhall falfifie, and in this caſe he-could not bave 
Error nor Attaigt, becauſethe Judgment was given in C. B. not by-de- 
fault, but upon Yerdi& ; and it ſhould be in.vainto bring Attaints, for 
that he could give in no other evidence, then whatwas at. the firſt criall, 
Platt caſe, ; 
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An Infant may.well falfite a Recovery tad apainſt himſelf by defaulr, 


43 H.6,10. but 26 Af 6 itis faid that he ſhall not do this bur during his 


Nonage. An” Infant ſhallnot becondemned by default, 12.Af,, 37.7 E. 
3:47. An Infitr ſhall falfifie a Recovery had in Dower againſt his Guar- 
dian, as to ſay, 'tharthe husband never had any thing in the Land: Or 
that it was by default. 2 zere ifit were inan Action tried, 10 R. 2. Dower 
185.ſce 3 E.3.I»fant 16. That a Verdict iound againſt an Infant ſhall not 
bind him. 

Aſtiſe againſt «2. did remain for difficulty,of the Verdi, the Plaintiff 
entred-npon A. and he brought an Afitſe, and it ſeerns well, and that the 
ocher hac:abared his Writ by Entry before Judgment, and fo A. ſhall fal- 
{fie the Verdict, and the other pur'to his Aſltie Paramount, 21 #.3.23. 
Aſſ 103. Note there, that 4. brought the Ailite before any Judgment 
givett for the orher. | | 

The Plaintiff in a Mortdavcefter may well fallific a Verdit pleaded a- 
cainſt him--m Adlife, as to ſay; that the Seiin was by diſſeifin of him up- 
on the Tenant who was in by diſcent, ſo the fame defeated, and this is an 
Action of a higher nature, 6.8 E 2. Mortdancefter 16.5. Af. 1. Mortdan: 
ceftor 21, the fame Law withour alledging the diſcent there, and 7 EF. ; 
66.21 E.4.23.27 £.38.10 £.3.40:11 Af 17. where the Heice did reco- 
vet in a Mortdanceſter, after thar the Tenant trad recovered againſt lim 
in Ter minum qui preteriit by defaule: © MROT | 

Bur no Action upon his own Poſſeſſion after tuch recovery by defaulc, 

but a Writ of Right, ibd. and 7 E.3.62. And ſee there, that the wife who 
loſt the ſame Land by defaulr in Dower, could not maintain her Cx i» 
vira of a TirteParamount, but was put to her Writ of Right, whethcr 
ſhe were in before of right, or of wrong , bur if the Recovery againlt 
her were by a&ion tried, ſhe ſhould be reſtored to her ancient action, 
becauſe the other Poſſeſſor was utterly defeated. See 10 E.3. 40 Efoppe! 
155. And note that the Statute of weft. 2. cap. z. Remedies onely , rc- 
covery againſt the husband by defauir of the wives Land : And helps him 
in the Reverſzon upon a Recovery agminſt Tenant for life, or in Dower. 

In Dower, the Tenant'pleadeda Recovery againſt the Demandant ina 

Scire farias upon aFine, where ſhe had aid of him in the Reverſion wio 
zoyned, and pleaded a Feoffment of the hasband tohim , and that found 
apainft him, upon which we” recovered : The wife ſhewed that her hul- 
band was Heire to the Conuzee by Fine, fo as if there»were no ſuch Fe- 
offment; ſhe 0ughtrorecover Dower,” c for the Verdi did not dil- 
provethe Eftare of her busband ; and notwithſtanding the Aid-prayer of 
the ftranger, and notwithſtanding the Recovery apainſther in Adfiſe, it 
was holden that ſhe ſhould be teftored to ber Writ of Dower, without a- 
ny proteſtation'ts be 'arrendant, Ge. 50 E.4g.8. Dewerg3. And there 
{ pron faith, char if he who hath no Title by this way, taketh Iſſue upon 
the pot of TheWrit, and it s found apgainfthim; he is reſtored to 
his old a&ion, but ifhe take Mbevpon a collaters!)marter, as 4 m_— 
G, 
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&c. andit is found againſt him, hefhall-not haveany remedy buc a Wric 
of Right: Ahd therewith agrees 5 H:7.3. and 19 E.3. Efop3elz 25/And 
he aid, if he catnot haye a W rit of Right, he ſhall have no remedy: © As 
if a wotnan plead a falſe Releaſe, and the 

ſhail not have a Cai 5» 144: Bur ſee the principall caſe agreed contrary 
to his laft reaſon, 50 E$- And he who hath loſt in Afſiſe, ſhall have of his 
poſſefiion before thar poſſeſiion upon which he loſt, :32 Af 9. 33 E.x. 
Tile 3. 

If in a Precipe againſt husband and wife, of the wives land, the husband 
doth confeſle a Releafe, or other Deed pleaded againſt them , the fame 
ſhall not bind the wife after his death, 34 Aſ.7. Error 81.21 H.6.49. 

Ifan Annuity orRent-charge is deraanded againſt husband and wife, 
or the iſſue in tail, and they confefſe the Aion, or the Deeds, the ſame 

ſtall not be preiudiciall to the wife, or the iſſue in tail. 

Aſliſe by an Infant ,. ic was found that the wife of one 4. did levy a 
Fine to the Anceſtor of the Plaintiff, oc. and A. entred, ſo the Fine avoji- 
ded, and made Title : After the Intant ſued a Scire facias upon the ſame 
Fine, and pleaded a Divorce betwixt A. and the woman at the time, &c. 
ind that ſhe was married to the Anceſtor of the Plaintiff, and he was re- 
ceived to have his plea, becaufe now an Infant notwithſtanding the Ver- 
i, for Attaint he could not have, becauſe the Jury was not charged 
with the Divorce, the ſame not being alledged, and nodefaule was in the 
Intant,og H.4.23. and 25.vi.3 H.6.10. Where the Alienation of the An- 
ceſtor of the wife was found by Deed againſt the husband and wife after 
lis death, ſhe ſhall not be bound by it, bur may ſay, that nothing paſſed 
by the Deed, becauſe the Ifſue was not upon it: butthe better reaſon 
25, becauſe ſhe was a Feme-covert, and no Lacheſle was to be adjudged 


in her, 32 eAſ.9, 


— — — "I rn, 
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VIII. Where the Wife ſhall falſifie a Recevery had again# by 
Huyband, and in what points. 


Tz wife ſhall falſtfie a Recovery had againſt her husband in all points 
but in the point tried, and might ſay, bow he-might have better 
pleaded, and ſhe ſhall have Dower, if not, that the” other can mairtaine 
the Tizle of the Recovery : So upona Recovery againſt him by detaulr, 
36 H,6.Fauxifier 27-47 E.3.13.10 H. 6.7. 

If the husband-youch bimſelfand loſeth.j or might have pleaded in a 
Releaſe, the-wife ſhall falſifie the ſame; Perkins 74 

Wick. faich ,|/That- if the husband loſe: upon a plea dilatory to the 
Writ, as Non-tenure, miſ-naming of the/Town, yet the Wite in Dower 
ſhall coypell the other to maintain the Title :- And fo it ſeems there the 
Recovery was'upon default of his/Vouchee,50 E.3s g. So where he pleads 


Joyntxenancy, or Miſnoſmer,20-E.2. Dyer 140. 


In 


fame is found againſt her, ſhe. 


571 


> . " m 
472 Falſufjing of Recovery." 
Inan Aſſiſe by an Abbot againſt the husband, it was found that A. di- 
ed ſeiled withoutTfue, and that hewas,a Baſtard, for which\the Abbot 
entred as in his Eſcheat, and was ſeiſed, till by the husband diſfſeiſed: 
And it was found that the Abbot had A a9te Now the wife in Dower 
didalledge, that the remainder was to her husband for want” of iffue of 
eF &c. and ſhecould not have the plea, becauſegg was contrary to the 
Verdi&, and ſuch matter is not helped, by weft. 2.cap.4. But ſhe may well 
ſhew a Title before in her husband, as that he entred againſt his Feoff- 
ment, &c. and fallifie in a collaterall matter,q7 E.3.3. 26 F. 3. Faxnxibier 
45. Perkins 73, and 74s S. q 
Perkins conGtives that if the husband doth traverſe the may of the 
Writ ina Mortdanceſter, where he might have pleaded to the Action of 
the Writ, as that the Plaintiff is iſſue in tail, and he bimfelt is in by dil- 
cent,*e. and found againſt him, the wife ſhall ſalſitie, and yet the iſſue 
bath right, but not by this way : But it ſeems there that the wife ſhall 
cot falfifie, if the iſſue might have entred,fo/.74. and 75. Ando when the 
husband loſeth ina Writ of Entry ad Terminam qui preteriit , where 
the other ought to have a Writ of Entry upon a Difſeifin had by the Fa- 
ther of the husband, Perkins 75. 

In a Writ of Right againſt the husband and wife , where the husband 
hath aliened and difleifed the Alienee, and the Miſe joyned and found a- 
gainſt them, «t.gporzer the heire of the wife ſhall not falſifie in a /wr c#5 in 
vita, ye her Txle is eigne to-the Recovery, if ſhe hath any remedy. 5 E, 
3.58. Cu in vita 24. | 


i. Ce 


IX. Where Tenant ſor years, by Statute- Merchant, or dy Elegit, 
ſhall falſsfie a Recovery againſt hins in the Reverſion by 
Entry, or Plea, without Ejectione firm. 


Þ an Ejettione firms, the Defendant pleaded a Recovery againſ the 
Leſſor, and the Title of the Plaintiff mean, the Plaintiff traverſed the 
Title of the Recovery :- But it was holden that he ſhould nor falſifie, for 
then the Statute of Gloucefter ſhould be in vaine,30 H. 6. Fanxifier 9. 
Brian ſaich, That a Termor ſhall falſifie a Recovery of the Land again! 
his Leſſor, in the ſame manner as he ſhall do of a Rent falſely recovered, 
AH. 1H.4.9 but contrary to this is 7 H,7.11. and 13.If the Leſſor be ſei- 
ſed of the Reverſion at the time, | but the Termor ſhall talſifie*in poſleſli- 
on, asto ſay, that at:the time of the Writ and Rec againſt the 
the Leſſor, he had nothing in-Reverſion, but had granted the ſame to T. 
to whom we did attorn,1 H.7.9.Fauxifier 23. But Brian thinks that be 
ſhall falſifie in an EjedZione firme at the Common Law, for that doth no! 
defeat the Recovery, as well-as Grantee of a Rent-charge ſhall do. 
Huſſey, A Termor ſhall not falſifie av more then he' mm the Remainder, 


and 
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and it isall-one of a Termor, Tenant by Statute-Merchant, and by &le- 
git : but he agreed to the Caſe of the Grantee of a Rent-charge, if he hath 


a Freehold,7 H.7.1 1. Faxxifier 25,7 H.4.13. agrees with Haſſey, ſo gE. 


4.37 m__ anby,but Littleton contrary. 
 Fitzherbert ſaith, That the Grantee of the next avoidance ſhall falſifie 
a Recovery had againſt his Grantor after in a Luare /mpedit at the Com- 
mon Law, 26 H 8.3.21 H.8.cap.1 5.But a Termor of a ReQory ſhal never 
falfitie a Recovery had equa the Parſonin a 2uare Impedit, although 
it be by Collufion;agreed 26H.8.2.43 Af.41.27 4.8.7.9 E,4.38.1 H 7, 
9.vi12 H.8 8 vile ftat.21 H.8.cap. 15. : 
wilby and Hill held, that a Termor ſhould plead matter in diſcharge 
of the Freehold, if the charge do begin after the Term, 19 E. 3, Fanxi- 
fer 35+ | 

An Aſliſe againſt a Termor, and he in the Reverſion, and they loſe 
by falſe Oath, the Termor is acquitted- of the Diſſeifin ; he ſhall not 
have Artaint, becauſe he hath bur a Chattell: Bur ifhe in the Reverſion 
brings an Afiiſe againſt the Termor, and recovers by falſe Verdict, he 
ſhall have an Attaint, becauſe he is affirmed Tenant, cc, but where the A- 
tion is brought againſt the Termor and him in the Reverſion, and he in 
the Reverſion doth confeſlg the Ation, the Termor ſhall plead in bar. 
And therefore quere wherfofe he ſhall not have Attaint. Alſo it cannot be 
a Recovery but upon defaulc, or reddition of him in the Reverſton ; bur 
no Receit for him in an Aſſiſe, but he is put to his Writ of Covenant. 
And Tenant by Statute- merchant named in Afliſe, ſhall not bave Attaint, 
was acquitted of Diſſeiſin, and could not have Aſliſe becauſe party to the 
Writ, andhe cannot plead other plea then he in the Reverſion, Tenant 
tothe Aſliſe pleaded. And Xi#ton ſaith, That a Termor. named in an 
Aſliſe, ſhall have a Q=are ejecit,,9c. And then wherefore ſhould not Te- 
nant by Statute have an Alliſe, XK xevit conceives that he ſhall have an 
Attaint;43 Af. 41.44 E.3.Attaint 22. 

Andnote, that by the Statute of Glouceſter,cap. 11. a Termor ſhall not 
fallifie but by receit before Judgment, and that by default, or reddicion, 
and nor for faint pleading, 7 H. 7. 11. But by the Statute of 21 H. cap. 
1 5. he ſhall falſifie for his Term, although he come in after Judgment, 
and for feint pleading. 

Finchden faith, q in Aſliſe againfta Termorand him in the Rever- 
ſion, he in the Reverſion plead in bar, rhe Termor ſhall plead no bar : 
but if he in the Reverſion do. not plead in bar, the Termor hall plead in 
bar all ſuch matters which extinguiſh the right of the Plaintiff, as a Re- 
leaſe, cc, Alſo upon Aid-prayer, the Termor ſhall be received to plead ; 
and inan Avowry he ſhall plead? that nothing. is arrear- after the Leaſe, 
aud every matter which diſchargeth the land; but he ſhall not plead co a 
Deed alledged before the Leaſe, &c.45 EF. 3.7, and 8.43 4.41. Ita Ter- 
nor plead in bar in a Precipe againſt him, he (hall forfeic his Eltace, 8 B. 
4-I9. So if he bring Error,16 Aſſ. 26, 
Ppp Ia 
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1h a Common Recovery the Vouchee doth depart in deſpight of Court, 
and the Termor ſhall be received as well upon the default of the Vou- 
chee, as upen the default of the Tenant, by the Statute of Glonceſter,cap. 
11. yet the Statute ſpeaks onely of the Tenant, bur the Recovery ſhall 
fand as to the Freehold, and the Recoverer ſhall have an Aſbie being 
ut Our. 
- Tenant by Statute-merchait Staple, and by Flegit ſhall falfifie a Reco- 
very had againſt him in the Reverſion, by equity of the Statute of Gloxce- 
fter,g E.4.66.7 H.q.11. Buta Guardian ſhall not falſifie by it, by Hank 
and Thirxe,7 H 4.13. ; 
The Statute of Glowcefter ſpeaks where he may have Afton of Cove. 
nant, yethe ſhall falſifie alchough he hath not a Deed. and the Covenant 
is not trayerſable,s E.q-37- | 


— — 
—. 
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X, Where he in the Reverfton or Remainder ſhall falſifie a Reco- 
very againſt Tenant for life in 4 Scire facias, and where by 
- Eniry, and to what point, 


FEe in the Reverſion ſhall not falfifie a Recovery againft Tenant for 
lite in a Scire facias againſt himſelf, 15 E. 3. Fanxifier 43. Are 95. 
8 E.4-28. | 
He in the Reverſion could not falſifie a Recovery had -againſ the parts 
cular Tenant by faint pleading, belore the Statute of 9 KR. 2. cap. 3.9 E.4. 
36.7 H.7.11.14 H.8.4. but now by the Statute of 32H. 8. cep. 31. every 
Recovery had againſt Tenant in tail,after poſlibilicy of ;ſſae extin& or 6 
therwiſe for life by aſſent and Covin of the ſame Tenant, is atterly void 
againſt him.in the reverſion. 

The Statute 32 H.8,cap.3 1. is repealed by the Statuteof 14 Eliz.cap.s, 
_ makes recoveries -had by Colluſion againſt Tenant for life to be 
void. 

Treſpaſſe by a Yillein againſt Leſſee for life, and he is found frank, he 
in the reverſion ſhall falſihe it, and by conſequence in a /iertare probande, 
ſee 45 E 3-1-Aide 116. Keble faith, Where che ſame thing is Code 
againſt Leſſee whereofthe reverſion is extin&, ſhall bind him in the re- 
reverſion, as a Villein found frank in N ative habendo. Or if it be found 
againſt the Leſſee.in a 2x0 jure at Common, but although thar in creſ- 
paſſe it be found againſt the Lefſee, he in the reyerſion ſhall falſifie, be- 
cauſe he ſhall not have Attaint, and fhall not be prayed 'in aide}, nor be 
received. 

Kinſmill contrary, and that a Verdi& is as ſtrong for the one as for 
the other : And be affirmed that he in the reverſion ſhalt not have an At- 
taint where it is found againſt the Leſſee in a perſonall Action ; but ifthe 
Leſſee loſerh by coafeſlion, if it be in an Action reall- or perſonall , m_ 

c 
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thereverſion ſhall fallifie it, -as the iſſue in cail ſhall do, 14 H. 7,6, And 
that a Verdi& is as trong in an Action perſonall as reall,7 H.6.9. 9 H.6. 
64. where he who had an Eſtate after, waseſtopped, and 13 E 4.3. where 
he in the reverſion , "and the ifſue in tail are eſtopped by ſuch Verdics, 
and they had Attaints of all things, but of damages, of which the Execu- 
tors ſhall have the.Artaint, 13 E.4q.Farxifier 22, 

Atthe Common Law, he in the reverſion ſhall falſifie a recovery had 
againſt Leſſee by corfeſlion, defaulc, &c: if he have not joyned in aide 
with him. and the falſifying ſhall be in the right, andin a 7 erminum qui 
preterije, he ſhall falſihe if he hath-not joyned, by weſt.2.cap.z. And ſaid, 
chat he in the reverſion ſhall never faifthe if he never had poſſeflion. Bur 
ina point tried, or matter of record, he in the reverſion or remainder 
ſhal. not falſifie þy the Statute of 9 R 2.cap. 3. for that gives him Error, 
or Attaint,4 H.7.2 Fanxifier 24. ſo that the Statute giveth reſtitution, 
and damages to the Leſlee,if he was not in Covin with the Recoverer. 

If a rent be recovered againſt the Leſſor of the land, he in the rever- 
ſion ſhall falſifie in poſleſlion, for he cannot have an Action and it is riot 
the thing leaſed : ſo of the iflue in tail, 4H. 7. Fanxifer 24. 7 H. 7.11. 
9E. 3.395 

The Tenant ſhall not falſifiea recovery of the rent againſt his Lord, nor 
e contr4,36H,6.26.6 H.7.14. but 36H 6.12. it is holden contrary. 

Huſſey faith, That be inthe remainder ſhall never failthe a recovery, 
becauſe the whole fee is recovered, and ſo no foundation of. Action for 
bim, But #o0d ſaith, That he may falſihe in a Formedon inthe remain- 
der,7 H.7.11.Faxxifier 25.5 E.3 43+ 

And the like 12 E 4. 21. that he ſhall falſtfie in a Seire factas againſt 
him where the recovery was not executed againſt the particular Tenant: 
Soin an Aſliſe, and there it is ſpoken of the Statute which: helps him ig 
the remainder, 

If a Precspe be brought againſt one who hath nothing, but purchaſeth 
for life, hanging the Writ, the fame is no cauſe for him in the reverſion 
to falſifie, no more then for the Tenant himſelf, 48 E. 3. 14. Fawxi- 
her 33. 

The Heire in a Scire facias for Dower ſhall recover againſ*+ his Guar- 
dian for his default within age, and may well plead, that the husband was 
never ſeiſed, that ſhe could have Dower, 10 R.2. Dower 185. 

A recovery againſt Leſſee for life by anſwering to the Aion which 
doth ſuppoſe the reverſion to the recoveror, the Leffor ſhall enter for a 
—_—_ and ſhall falſtfe the recovery in Alliſe, 5 E. 3. Entry Congea- 

(e.42.5. All. 3. | 

Fr # Conuzor and Conuzee for life by Fine, and the Difleifin 
found, thePlaintiffenters : Now he in the remainder by the Fine ſued a 
Scire facias, being Heire to the Conuzee for life, who pleaded the Dil- 
ſeifin found, and that he did not diſſeiſe before the Fine, and it was a 
good plea, becauſe it is not directly contrary to the Verdict, Alſo it was 
P pp 2 ſaid, 
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faid, that he ſhall not be oppod of any plea, by that, that he is Heir, &-c, 
becauſe he claimes the remainder not by him : And agreed there, that he 
in the Reverfion ſhould falſifie in the point tried, becauſe he could nor 
have an Attaint,'@ E.3.13.eſtoppell 154. 

If a recovery be had again Leſſee for life, who recovers in value - 
gainſt his Vouchee, ke in the reverſion is without remedy at the Com- 
mou Law, becauſe he alſo ſhall have the Land in value, but. if the De- 
mandant counterplead the Voucher, and it is found for him, he in the 
reverſion ſhall falfthe in a Writ of Right, becauſe the Vouchee hath not 
centred into the Warranty : But if he enter into the Warranty and loſeth 
by defaulr, he in the Reverſon ſhall be bound for the reaſon before, as a 
Releaſe to the Tenant for lite ſhall enure to him, 5 E.4. 2, and 3. But 
note, if this Voucher be to be tor a Warranty made to the Tenant for lite, 
he ſhall not recover but for life, if not that the Vouchee loſeth the advan- 
rage by generall entry into the Warranty, 38 E. 3. 11. for if ſo, he ſhall 
recover Fee for both. 

But againſt him in the reverſion, he ſhall never- recover in value, but 
for life, by Grees, 16 E. 3. Voncher 87, He in the remainder ſhall alwaies 
have the Land recovered in value by the particular Tenant. Not ſo of 
the Grantee of the reverſion, becauſe by two ſeverall Deeds, 23 E. ;. 
recovery in value 11. but 12 E.4.:0. Itis holden no difference whether 
he vouch the Leſſor, . or a ſtranger, bur that he in the reverſion, or re. 
mainder ſhall Wave alſo the !Land, &c. but alwaies it behoves that the 
Leſſee be in of the ſame Eltate leaſed at the time, &c. otherwiſe he in the 
reverſion ſhall not have advantage of the recovery in value, becauſe not 
privie in Eſtate, and therefore ſhall not be bound by it : The ſame Lay is 
of the iſſue in tail, 12 E,4.20. Alſo he in the reverſion may well falſitie 
for that , that the Leſſee had not any thing at the time, for that doth 
prove the recovery void,12 E.4.15.' 
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FEQOFFMENTS 
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I. Where a Deed may have two Dzliveries , where not. 
N any effe& , As the Deed ofan Infant, or-of a man imprifon- 

ed, cc. But Martin faith, That if I releaſe all my right to 
1.$. in the Mannor of D. where none of us haye any thing in the Man- 
nor, and I re-deliver it to have being ſeifed then of the Mannor , this is 
c00d, becauſe the firſt delivery was atterly void; 1 H.6.4. Feoff.and Faits, 
1041 H,9,14. vi.11 H.7,16.33 H.8.Dy. 51,1 E3z.,Dy.167.T awes caſe, 
$H.7.15.13 Eliz. Dyer T92.4c. 

If the Patron makes a Confirmation of an Annuity granted by the Par- 
ſon, and deliver the Deed , before the Parſon deliver the Deed of 
Grant, and after the Deed of Grant is delivered by the Parſon, and the 
Grantee deliver back the Patron his Deed of Confirmation, who re-deli- 
vereth it, &. this is good, becauſe it took not any effect by the firſt deli- 
very, 8 H.6. 6. 

A man makes an Obligation to B.and delivers the ſame to {.to keep un- 
til certain Conditions between B.and him are performed, ſealed, and de- 
livesed to the Plaintiff : Now this delivery 1s alrogether void, becauſe it 
1s not expreſſed, that after the Indenture ſealed and delivered to him, that 
be ſhall deliver the Obligation to B. &c. 19H. 6. 37. Repleager 9.” 


Ote, the ſecond delivery of a Deed is void, where the firſt took 


WH. Where 
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II. Where 4 Deed ſhall be good, made by another in my name, 


- 


' audby my commandment. 


»A -Man commands a ſtranger to make ſuch a Deed, and the party him- 
ſelf ſeals and delivers it to him who writ it, to keep untill, &c. the 
fame is no Deed without another delivery. 9 H. 6: 37. 
Note, if I command one to makea Deed. in my name, and deliverit in 
"namE; this'is my Deed, be Babbington and Martin clearly, 3 H.5. 


ſame is as good as if 7 my felf had defiveregit to D.27 H.6, 7. Ferf.13. 


Faff z. 1f 7 deliver a Deed to S. to were over to D. who doth it, the 


An Abbot ſhall be bound by a Deed which his Monk made by his com- 
mandment, Perksns I. 


—_—_—_ 
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TI. Where a Deed delivered upon Condition to deliver over, ſhall 
be good by the firſt delivery without the other , and where 
may diſagree to that Delwery. 


F I deliver a Deed to one to deliver to 1.5, when hecomes to F. it i; 
my Deed preſently, and good. although it be delivered betore hecom 
ethto +. and it /. dye, Bl ater he delivereth the Deed at E. the {ime is 
my Deed, which is nor, if it were not my Deed at the beginning, 8 H. 6. 
26. Feeff 4.v4, C.9.part.T hrowghgoods - 7 ac.9 H.6.37.54 E.4.2.12H8. 
Reot.75 1.11 H.7.16.19H, 8,4.4c.35 eAſ.6.4c. 

Note, the 9nere, 29 H. Dyer 34. Whether an Obligation may be 
delivered to the Obligee as an Eſcrowle, is reſolved, C. 9:part 137. in 
T hong hgoods caſe, that it is the parties Deed preſenly. 

In Ae the Tenant pleaded a releaſe of the Plaintiff, who denied it, 
.and it was found that it was delivered in '\wel CMajnes, upon a certaine 
Covenant &c. and afterwards delivered to the Tenant, the Covenants 
_not performed againit che Will of the Plaintiff, &c. And the. opinion of 
the Court was, that the Plaintiff ſhould be barred, 16 Af: 18. Feef- 
ments £3, > 4 
. And therewith agrees. 9H.6. 37, per (riam, That if a Deed be deli- 
.vered into the hand of another to be delivered over upon certain Cond:- 
tions.to be pertormed, and he, &c.. gets the Deed, the Conditions not 
performed, yetthisis a good Deed : And if in an Action upon ic ,che Ob- 
ligor doth alledge all the ſpeciall matter, and concludes, fo not his Deed, 
the Court ex officio ſhall give Judgment for the Plaintiff, becauſe rhe 
Deed is confefled ,e&c. But FM man make an Obligation, and commancs 
an«/ther for to keep it untill, *c. and doth not ſay, chart chen he ſhall deiy 
: verit over: And the party gets the Deed, and brings an Action upon 

.'t, the Obligor may alledge the ſpeciall matter and conclude , ſo not "| 
| | Deed, 


” gw» 
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deed, becauſe rhere was no delivery of the Deed in fact; nor confeſſed in 


Law by ſuch pleading &c. 9 H.6. 37. Replead 9; But it's holden, 8 H.6. 
27. by Babbington and Cote/more, that a deed delivzered in the hands of 


another, as to ve delivered over upon conditions to be performed, is not- 


my Deed by delivery of the Bailiff, before the-Conditions are performed. 

But 10H.6.26, A difference is taken where it is delivered to the Bailiff, 
as an Eſcrole to be delivered as: my Deed upon the Conditions perfor- 
med, and where it is delivered as my Deed at firſt ſo to- deliver over up- 
on the condigzons performed,for in the laſt Caſe it is /my deed preſently, in 
the firſt not Until} the conditions. performed , for x conditions are 
precedent, for it was nev;r my Deed, and with this difference agrees, 
27 H.6.7.Feeffments 13. 19 H.8.3. But it ischere faid that delivery co the 
party himſelt, as an eicrole is nothing worth. 

A man pleaded in Bar of an accompr, that it he acknowledge a Statute 
to the Plaintiff at (.&c. and ſaid char be'came thither at the day, and ac- 


knowledged the Statute, and becauſe. che Plainniff was nor there, he deli- 
vered the ſame tothe Clerk to deliver to the Plaintiff &c. bur becauſe the 
Defendant took back again trom the Clerk before he delivered ir to the 
Plaintiff himfelf, he was adjudged co accompt, 20 E. 3, Actompr 79, 


IE —_ a —— mY a * 


_ ——— —” 


IV. Where a Deed indented is not wirth any thing , becanſc 


' themord! of the one are in the flrjt perſon, and the word: of 


the othur in the third, and where 11 1s good, all the words be= 
ing inthe firſt perſon, and ſpoken by one. 


He deed of an Abbot was Noverint &c, nos conceſſimus W.H.unum 
(roftum ' c, & pro hac conceſſume, iden W. renwnciavit totam commu- 


viam, quam habere conſmevit, cum diverfis averiis &c, uni parts penes nos 


&c. and the deed was indented, and it was holden as no deed, becauſe 
the Abbot ſpake in the firſt perſon, and for FF. it is ſpoken in the third 
9H.6.35.Feeffments 5. 

If a man make a Feoffment reſerving Rent by Deed Poll,this is good by 
Needbam and Little ton, but Danby denies it, if it hath not the words, In 
witneſſe whereof the Feeoffee figillum /unm appoſmit, tor otlierwiſe all is 
the Deed of the Feoffor , which hath no Reverſion , ſo the Rent rc- 
ſerved qught to be by grant of the Feoffze &c 8 £.48. Feeffment s 42.vide 
SH 6:33. by Dazby, eftoppell 88. EY | 

Note by Schard,, that a deed which is- indented and Sealed,is thedced 
of both, although one doth not ſpeak any thing therein in the firſt, nor 
n the third perſon, but that all the words are the words: of the other, be- 
cauſe it is indented and ſealed by both, 9 £.3.18 Aſi(e 155. 

A deed indented, is alſo a ſtrong eſtoppel, when but one party ſpeaks 


all, &c, and thre. is no. grant nor Covenant of the other party,.no 4t 
iT 
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it had been covenarited of part, -vide-35 H.6.18. efoppell 87, where 


the Incentare of the Pred: was pleaded againſt an Abbot, but the 


other party ſhall not be bound by ſuch Indenture, although it hath ex- 
preſſe words in the end, becauſe the one part remained with 5 nag 
oppe/ 


who ſpeaks the words &c, and he hath pur his Seal &c.35 H.6.33.E 


$$. and fee thatchis is contrary to Fohard,' 9 E.z.18.but 4 E.z. Obligati- 
o# 16.” Thar if '/hewho'is bound in the deed put in ſuch clauſe, 2 nod ir 
majirem rei ſttaritatew, invent fidejuſſores, quorum unn/qui/que in toto, et 
in ſolids ſe ob{igavit, although that none ſpeaketh but rhe prigcipall, yer if 
they ſet to thetr ſeals, this is an re of the words of We principal, 
and they theniſelves are prinecipalls, by Spig Juſtice, qod nota &c. and 
this is agreeing with Sohayd. 


V, Where a Deed ſhall be void for the incertainty of it. 


Deed was, Nos conceſſimus B.&c. & idem B!pro has conecone r(- 

nunciavit communiam &c. and the Deed holden void againſt B be 
cauſe it did not expreſſe ro whom he had renounced the Common, yer 
it was a deed indented and ſealed alſo by B. g H.6.35. 

A man gave Lands to B.and ("& heredibas, leavingout the word (/u) 
with warranty to them and their heirs, and although the warranty did ex- 
preſſe the meaning of the party, yet for the incertainty of the words of 
the grant,”it was adjudged, that they had bur an eſtate for life, 19 H. 6. 
73. 20 H. 6.35.Feoffments 8.22 H, 6.15. acc. 


pr 


— 
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V 1. Where and by what Pleas a firanger or privy ſhall avoid 
Deed. 


Q7rote ſaith, that a ſtranger ſhall not ſay, Not the Deed of him &c. 
o more ſhall he ſay, that nothing paſſed by the Deed by him, where- 
fore againſt a Deed of Feoffment-ofa Gomes alledged by the Defendant 
in Treſpaſſe, the Plaintiff ſaid, thathe did not enfeoff, or that nothing 
paſſed &c. by the Deed, 10 H.6,7. Feoffments 6: and thereunto agreed 
Forteſcue and his companions, and ſo was ic adjudged,28 H.6:6.Feeſf- 
ments 14. y e399 

A Writ of Entrie, the Defendant did'mainitain his Entrie for not pay- 
mentof Rent,the Plamtiffſhewed' an acquittance of it, and'that the De- 
fendant was a ſtranger, for which he ſaid,he did not teceive the fum by the 
Deed &c. and admitted a good iffue 2 E.4,1, Feoffments 20. 12 £4 4' 
20 £,4.1-12 H,6.2. 3 H:6.27.10 H.6.7.: 4 31 

In Afﬀife the Tenant pleaded theLeaſl and' Releaſe of a ſtranger to h1s 
Father,and gave colour by a Feoffment of the Heir of the ſtranger, to = 

t 


Feoffments and. Faits. 


plaintiff, after &c. The Plaintiff ſaid, that the ſtranger did not releaſe by 
the 38 E.3.11.Feoffments 46. 

Formedon in the Remainder, ſhewing the Deed of the Tenant,a ſtran- 
ger could not plead that he did not give by the Deed, for ſuch plea doth 
admit him Reſponſible, and the Deed is not to another intent, by which 
he ought to anſwer to the gifr, but Schard faid,If you had ſaid, that no- 
thing paſſed by the Deed, perhaps it might have been received, 10 E. 3. 
1, Feoffments 76. 

Ad Terwinum qui preteriit, the Plaintiff counted upon a Leaſe of his 
anceſtor to a ſtranger &c., the Tenant ſhewed a Deed, by which the an- 
ceſtor did enfeoff the ſame ſtranger in Fee, the plaintiff aid that nothing 
paſſed &c. and Schard thinks it a good plea, becauſe when it is uſed as a 
Deed of Feoffment per this Plea, it is avoided ts all intents, for the Deed 
50 no purpoſe, without Livery and Seiſin, a sa Deed of a Fee, and Live- 
ry is made in Tail, he ſhall have but Tail by Schard,who ſaid, that fo it 
was adjudged, alſo he ſaid, thatif I make an Indeature of Fee, and ten 
years after I leaſe him for ten years without Deed, he hath not eſtate but 
tor the Term. Parn and T rew, Serjeants, denied that, and faid, thatit 
was his folly to ſuffer the continuance of poſſeſſion, for that ſhall be in- 
tended upon the deed, and in the end it is faid, that this is againſt the 
courſe of the Law before uſed, for to ſuffer the averment, 1 2 E,z.Eftop- 
pel176.15 E.3. Eſtoppel23 b. 2 E.3.24.10 E.3.41. 

Intruſion upon a Leaſe of his father, to a ſtranger for life, the Tenanc 
ſhewed a Deed, by which the father gave the Land to tt e ſame ſtranger 
in Fee, the Plaintiff ſaid, that nothing paſſed, and no Plea by Hill and 
Wilby in that Writ, nor in Entrie ad Terminum qui preteriit, but good 
in Entrie grounded upon a Difleiſin , for that is the ancient courſe of 
the Law by them, and they ſaid, that upon ſuch Deed he ſhall have Fee, 
although the Liverie without Deed made after was but for life, 19 E.3. 
Eſtoppell 184. and according to that of Entrie ad Terrminum qui prete- 
rit &c. 18 E, 3. 16. where it is holden, that upon ſuch a Deed ſhewed, 
and continuance of poſſeſſion confeſſed after the making it ſhall be inten- 
ded upon the ſame Deed, Eſfoppel 220. But ſee that 19 £.3. is printed, 
that Hill faid, that in Entrie ad Terminum qus preteriit, that he is con- 
trary to the reaſon there, and to his own opinion 18 E.3.16. 

See32 E.z. eftoppel 247.where privy toa Deed (s) the heir ſaid, that 
nothing paſſed by the Deed, notwithſtanding that the contrary thereof 
was found by Verdi in an Aſliſe by the ſame party againit him. 

Nothing paſſed by the Leed is no Plea, when the thing might well paſſe 
without Deed, as in Affiſe the Tenant faith, that the Land was given to 
the Father of the Plaintiff for life, the remainder to him &c. that nothing 
paſſed was held-no Plea for the Plaintiff, 9 H.4.3.Corodie 42. 

Notg where the Deed is made in Seiſin of the party, that nothing pat 
ſeth &c. ſhall be ne Plea, for then it ſhall be well uſed as a confirnaation, 


3 E.3.24.£ftoppell 131. 44 Aſ-3-Afiſe 355+ 
fropp 44 Aſ-3 Tos VII Where 
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V IT Where a man ſha'l take advantage by enrollment and where 
the King &*c. and where the enrollment ſhall ſerve for the 
Deed, and iphere a Deed ſhall be enrolled, where not. 


Ote by the Court, if a man releaſe to the King by Deedenrolled; 
N the King ſhall not plead this Deed, if he do nor fhew it under the 
Seal of him who made it, for if the Deed be loſt, the enrolment ſhall 
ſerve for nothing, and ſo it is of a common perſon, 19 H.6.6. Feof- 
ments 7. 

In # JET" the deed of the Anceſtor of the demandant with war- 
ranty was pleaded &c. and the ſame _ delivered to the demandanr, 
the Seal was broken off by a ſtranger, and upon confeſſion of 'the ſame 
both the parties were impriſoned, and the deed enrolled verbatim, ſo as 
the enrolment did ſerve in the place of the Chamer, A.3 E.3. Itin, North, 
impriſonment 2.3. 

Sadler (aid, 1f a Charter be enrolled here, If I bring againſt him who 
made it warranty of Charters, he ſhall be driven to anſwer, withour 
ſhewing of his deed, becauſe it is enrolled here of Record, which Her! 
utterly denied, H.7 E.3.7. 

A man ſhall not deny a deed which is enrolled, by Babbington and Pa 
fon, but he may well avoid it, as to ſay, that nothing paſſed, or that he 
ad not any thing in the Land at the time of the Releaſe &c, g H.6.60, vi- 
de 16N.7.5.ace. See7 E 4.5. That he ſhall-not avvid ic by Dwreſſe, nor 
by Nonage. | 

The Court would not ſaffer a deed of Feoffment to be enrolled, be- 
cauſe it appeared upon examination that no Livery and Seifinwas made, 
44 E.3.7.Feeffments 5 2. 

Li:tleten did examine him who came to enroll an Obligation, if he 
would have it enrolled &c. and of his age, and he faid, that he ſhould 
not avoid it afterwards by D#reſſe or Nonage, nor deny it, and it was 
ſaid, that the deed of the husband and wife during the Coverture ſhal 


not be enrolled, becauſe it is not the deed of the wife, 7 E.4.5.efoppett 
68. and to this laſt Caſe agrees 5 E.447. 


—_—_— 


dtd 


VIII. Where 4 man ſhall ſay, that the Deed.was made at ano 
ther place then it beareth date, 


E who pleads a Deed bearing date at D. ſhall nor fay, that it, was 
made and delivered at $. but he may fay, it was firſt delivered at a 
nother day &c.22 H.6.12.Feeffments 10. and he may not vary fromthe 
place, 33-H.6, Feoffments 43, and 3 1 H,6,Feeffments 404. 
v But 
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But with ſpeciall matter he may vary from the place written in-the 
deed, as to alledge that it was made by Dareſſe at Þ.or in another Coun- 


ty, 9E.3.9.31 H 6. Feoffments 104.232 E.z.15.1 H.6.3. 
Cheney held no difference of the day and place, but that he might vary 
in both Caſes, 4 H.6.14. 


— — —————,. 
—  —C- _— _— ——— 


_—— 


1X. Wheer a Deed pleaded 1hall remain in Court, and where it 
shall be delivered to the party, | 


Ote, that when a deed is denied, the ſame ſhall remain in Court, be- 
cauſe it ought tO be tried, and ſhall be delivered to rhe Jury to ſee 
it, and che manner of making of it, but when ir is confeſſed it ſhall be 
delivered to the party, 38H 6.13.Feeffments 19. 

Aſfiſe adjourned into the Common Pleas, upon a forreign Releaſe 
pleaded and denied, and the Aſfiſe awarded at large upon default, a dihe 
Atturney of the Tenant prayed the delivery back of the Releaſe, and be 
could not have it, for the Record muſt be ſent back whole &c. but he ſtall 
have the ſame delivered back to him by the Juſtices of Aſlife, H.14 E.3. 
Feefſments 66. 

Needham |faith, if an Obligation denied, be found for the PlaintiF, 
it ſhall be delivered back to him,and if againſt him, it ſhall remain in Court 
untill the plaintiff hath reverſed the Judgement, 9 £.4. 54.vide 7.H. 4 39. 
and 1n the firſt caſe it ſhall be cancelled. 


—_ ——_— OS ————— —_— 


y—_ 


X.Vhere a man (fall ſay that the Deed was made at another day, 
ther it bears date, and after the date, although he do not 
all:age that at the firit , or be fore the date of it, 


IDEz by a woman, the Defendant pleaded the Releaſe of T. her hus- 
band, ſhe ſaid, that 7. was not her husband at the time of the ma- 
king &c, and the enqueſt taken from the time of the making, and not 
from the date, yet ſhe took no Proteſtation of the date &c.15 E. 3. Foef- 
ments 63. 

The Conuſor pleaded the defeaſance of a Recogniſance, which bore 
date before the Recognifance with averment, that it was made and de- 
livered after the Recogniſance, and Judgment given againſt him for the 
elder date , but it was afterwards reverſed by Error,29 Af.47. Feoffments 
87. vide 18 H.6 8. Vide C.5 part (laytons Caſe. 11 Eliz. Dier 307. 
deed takes effect from the delivery, 12H 6.1.4cc. 


Qq q 2 In 
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Ina C#iin vita, the Defendant plcaded a Releaſe of the Demandant, 
ſhe was received to averr that ſhe was within age at the time of the ma- 
king, although ſhee was examined, and accepted of full age upon che fine 
levicd after the date , H. 3.E. 2.Froffwents g5,. 

Bur ſee 12 H.6.1. Where a man could not averr the Deed to be made 
before the date, Keleeſe 7. but well that it was made after, and with that 
aprees M, 12 Ed 3 eAſſiſe 116, bee who takes ſuch plea ,hee apainf 
whom the Deed is pleaded, or he who uſeth be Dced, 12 Af. 37. 

A man ſhall well ſay, be was within age at the day ofthe making, al- 
though he was of full age at the day ofthe date,but then he ought to take 
the date by proteſtation, for otherwiſe the deed ſhall be intended to be 
made che day of the date, by Herle,8 E.3 3.46 E. 3.33. eFtoppel 206, 

V4i.13 H.6.2. Br. eftoppell 46. acc. Ina ware impedit, a man was not 
admitred to averr that be was within age at the time of the making of a 
Deed , when as it appeared by plea, that be had ſued Livery as of full age 
before the date of the Deed, 

Executors (ue Execution of a recognizance made tothe Teſtator, and 
becauſe the Probate was of elder date, then the Will it ſelf, it was awar. 
ded that the Defendant ſhould be diſcharged, 18 E.2.Feoffments 120. See 
12 H,6. 2. where Executors cannot plead a releaſe to the Teftator which 
was dated after his death, &c. 

Debt againſt a Maſter of a houſe upon an Obligation of the Predeceſſor, 
the Defendant may aver, that he was not Maſter at the time of the make- 
ing ofthe Deed, &e. 26 E.3,3: Debe 165. 

A man may well plead againſt his Deed of releaſe, that he had not any 
thing at the time of the making of it, withont anſwering to the date, if 
he hath not eſtopped himſelf by the manner of bis pleading, 46 E.3.12. 
eſtoppel 202. 

9H.6.9. 20. E.4.10.49 E.3.14+ 46,Br.eſtoppel 43. 

If che Tenant vouch, and ſhew a deed of the binding which bears date 
after the Voucher, yet that is nothing to the Demandant, but Fi: zher- 
bert thinks that the Vouchee may well diſcharge himſelf thereof, 38 E.z. 
28. Voucher 57. 

A Releaſe made the ſecond day of J{ay, is no bar of an Obligation, 
dated the firſt , but firſt delivered the fourth day ( which was granted) 
but iſthe Plaintiff declare generally upon an Obligation dated the firſt , 
and doth not alledge the firſt delivery the fourth, he ſhall be barred by 
the releaſe, and he fhall not have liberty after to aver the delivery, &c: 
by Faviſor, 5 H-7.26. Bar 147. See there, that every deed ſhall be inten- 
_ be made the day of the date, but that intendment need not be tra- 
ver 


X I. Where 
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X I. Where a Deed ſhall be ſayd the Deed of the Abbot alone, and 
where the Deed of the Abbot and Covent. 


F an Abbot or Prior ſeal a Deed with the Covent ſeale, yet it is the 

Deed of the Abbot or Prior alone, and not the Deed of the Covent, al- 
though ic hath ſuch words, 1» cujss rei Teftimoninum, wee have (et our 
common Seal, 37 H.6, Feoffment 17+ Perkins 27. 

Note, A Deed of the Abbot and Covent is good with theſe words , 7» 
witneſs ec. we have put our ſeal, \eaving out, (Common) for it ſhall be 
intended their common Seal , Af. 10 Eaw. 4. Feoffments 27. 11 Edw. 


. Alſo they may well make a Deed ont of their houſe, for it 's ſufficient 
ifthey meer cogether &c. but if ic be dated in the Chapter ho/e,the ſame 
cannot be but in their Cw But if it. be dated at Loxndoy, it is 
g00d, although che Chapter: houſe be elſewhere. Alſo a Deed which is 
made by them in their houſe may be delivered elſewhere by a ſtranger, by 
a Letter of Attorney, not- by their commandement on'y, 9 E.4. 39. 14 
H,6.16. 

Ifan Abbot maketh an Obligation &c. and in the end of it ſaith, 7» 
witneſs whereof 8c. Sigillum ( onventss appoſms , yet the Covent is not 
bound thereby, but if he ſay with the aſſent of the Covent, &c. Appoſ»5, 
&+. the fame is good : And note the Deed of the Covent ſhall be a good 
Iſſue inan Aion againſt the Succeſſor, 14H.6.16. Debt 35. 

Ifthe Abbot & Covent ſeale a Deed with the ſeale of a ſtranger, yet 
this is good, & ſhall bind the Succeſſor with the words, Sigil/un noitrnn - 
&c, 22 E.3. Abbot 21. Perkins 27. 


_ T——— —- —— — — 
—_— — — 
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XII. Whore an Abbot, a Covent, Mayor , and Commonalty 
may do things without Deed , where not , and jo of other bo-. 
dyes corporate. 


Ote,Choke ſaith, That the Deed of an Abbot and Covent may well 
be delivered by a ſtranger, by force of their Letter of Attorney, but 
not by their commandement, which Gexney agreed, 9 E.4. 39. 

Note,one may juſtifie in Treſpaſs a ſervant to the Mayor and Commo- 
nalty for ſmall things, &c. without Deed, ſhewing their Commande- 
ment , ſo as hee ſhew a Deed of his Retainer ; but be cannot do a thing 
which ſhall veſt or deveſt a freebold ; without ſhewing a Deed of their 
Commandement, 7 H,7.16. Monſtrans 115, 

Note,by Piget and Brian, that a Leaſe or Feoffment made by the May- 


or alone is yoid,. fo of a Dean, and if it be by Mayor and Commonalty, 
| i 
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it behooveth to have a Deed, otherwiſe it is void, by Brian, and a Leaſe 
made tothe Mayor and Commonalty , for the term of their lives, is nor 
determinable, by Piget , and Brias in a manner confirmed it, 22 Edw.. 
Feoffments 29, . 

Note, the Aſſignment of Auditors done by a Commonalty is gooi 
wichoutdeed, and fo is juſtification by their commandement, and alſo 
by the Commandemeat of the Covent in time of vacation, to fell their 
Wood, and to do their neceſſaries for them, T.12 E. 4.10. 

Nate Town/exd ſaith , That a Body corporate may well grant an office 
or ſuch like things which do belong to ſervice without D:ed , for they 
may have 4 Plengh-man, Cook, Butler, and the like without Deed. Ard 
it is a common courſe, to juſtifie by the commandemeat of a body corpo- 
rate, without ſhewing any thing thereof: Bryan, a body corporate 
cannot do any thing of themſelves: Yavs/or, in the time of Edward the 
fonrth, Pigat all , that a body &c, aſſigned Auditors, and it was 
not allowed Per Cxriam, without ſhewing a Deed. Townſend, Aſlign- 
mentof Auditors, is athing which belongs to the Juſtices , and Briar 
ſaith, That if one occupy as Bayly to a body Corporate, he ſhall be 
charged to acconnt, although he be not Bayly by Decd, 4 H:7.17 Feof- 
ments J2. 

Note, It was fayd, a man may juſtifie the doing of things, which is 
for the profit or ſervice ofthe Dean and Chapter by their bare commar- 
dement, but it was in a manner agreed, that he ſhould not mafntain Dett 
againſt them for his travaile in the buſineſs, 13 H.7.17. 


—_ 


X I II. Where 4 Deed or Seal ſhalbe for many , and ihalbe their 
Deed. | 


F ewenty ſay in a Deed, Sigilla neſtr4 appoſuimes, and there is but one 
Fees putco it, yetitisa good Deed againſt che others, 8 H.4. 4. 22 
H.6.4. by ”ortington. 

Note, where foure leaſe by a Deed, ſealed with two ſeals, this is 4 
good Leaſe of them all with averment, &c. In waſt, declaring that the 
fourc leaſed, and maintained with ſpeciall matter in the Replication, 9 
H.4 Feoffments 39. vi.39 E.3. 41 | 

If foure or five make a deed which hath but one ſeal, yer the Deeds 
good againſt them all,, being ſealed by them all with one Seal , in one 
place, 27 H.6. Feoffments 105. 

A man leaſedto two by Indenture, and there are diverſe Covenants 
on both parts, and the Leſſees bound by che ſame Indenture to pay &c- 
and one only ſet his Seal to the Indentare, yet debt brought againſt bim a- 
lone by the Leſſor, did abate, becauſe the other were not named , who 


did not ſet their ſeals to the Deed, &c, 39 E.3.9. yet the Duty did accrue 
npon 
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n20n Condition in the Indenture , which did not belong to the E- 
trte-" | 


————_ 


X 1 V. Were a. Deed is goed although the one party or the other, or 
the thing which puſjeth be miſnamed in the jir- name or pro- 
per name , or where the proper name is changed, where without 
any name, Oc, 


Ote, Hake deliversitexpreſly for Law , If Land be given to 7.S. 

and B.bis wite in ſpeciall tail, cc. where beriname is A. yet is a good 
gift in the whole, and che 11nd ſhall paſs by the Deed and | dof with- 
out queſtion. And if Land be given to f. S. & #xer5/se, this is good 
without naming the wife by name, 1 H:4.5. 1 Aſ/+ 1, agreeth , if che 
wife had taken the. advantage , eſpceially there, for the reaſon of Scrope 
there piyen , V+ 3. Af 4. and with this laſt caſe Green agrees, Z7.30.E.;. 
18 But he who claimes by ſach a Deed, ought to pgivethe wife her pro- 
per name, the caſe there was, That Land was givento T, and 2. his wife 
in ſpeciall taile, the remainder to 7; ſon of P. on the body of the daughter 
of 7 Candy, begotten in fee, and his heir brought a Formedon in the re- 
mainder,as beir of f:ſon of P.of the body of 7.chedaughter of 7 Caxdy,be- 
rotten, and the Wric was awarded good , notwithſtanding the variance, 
becauſe he conld not have another Writ: Alſo a gift ro the daughter of 
? $. nornamed, is good, with Liyery and ſeiſin given to the daughter, Fe- 
off ments 64- 

Annuiry sgainft an Abbot upon the grant of his Predeceſſor, and de- 
clared that O: de S. Predeceſfor, granted and ſhewed a deed which had no 
proper name of che Abbor, yer ic was holden good, 20 Edw.3. wnnsi- 
ty 33s 
in Deb: by 7. Boſome upon an obligation, the Defendant pleaded his 
Acquittance which was written Bozome, and yet well , notwithſtanding 
it wasalledged , that he by the name of 7o, Boſome, &c. 14 H+4.1 3. Fe- 
offments 44,fee 22 H.6 48' Bar 32: where the Defendant in debt pleaded 
ſo, but thit was only to take away ambiguities, for he needed not have 
done ſo, by Paſtor, vi acc. 9 Edw.q 43. Grants 23. That a grant or an 
Obligation made to z7.S. is good, although his name was #. G. with ſct- 
ſetting forth the ſpeciall matter. But otherwiſe it is, ifche deed b: by « 
falſe proper name, by, Danby, and Jenny, yet Lite/eron, ſaid, That #.C. 
ſhill bave.a Formedon inthe Remainder, npon the Remainder given to 
him by the name of 7.G: becauſe he is the ſame perſon, Pucre. 

Yi.4.H.7.15.3H: 6.2.46: Vi.C. 4 part in Ayres caſe, It the perſon be 
ſo deſcribed, thar hee may be certainly known, the miſ naming of . bin 
15 not materiall. | 

Debt againſt an Abbot upon an Obligation made by bim by the nz pe 
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of 1.B. of C.Clark,, he ought to declare, Quod cum predift. Abbas per 


nomen 1. B. de C. Clericus conceſſit ſe teneri,e5c.4 E.4. 26. 

If an Aion be brought againſt me by a contrary Sirname , addition, 
or name of Corporation, and a ſtranger doth maintain againſt me, 1 
ſhall have an ARion of Maintenance againſt him by my very name, and 
ſhall declare of Maintenance in an Action againſt me, per nowen, &c. And 
Danby ſaid, So if I be miſnamed in my proper name of Baptiſme, A. 10. 
E.4.19. 

3 wee againſt the Prior of St Foby, declaring that his Predeceſſor by 
the name of the Prior of the Hoſpitall of St. ok» did grant, and the opini- 
ogwas that the Writ ſhould abate, for the. variance from the ſpecialty 
upon which it is grounded, although he declared ſpecially, and the Writ 

is alſo according to the Corporation, for the Grant was by the Prior and 
Covent. ſo the Succeſſor eſtopped, but he ſhall take it by proteſtation, 
and ſo faves his name of Corporation,T7.11 H.6.51. variance,g.vi.11 &;. 
2.VArYSANCE 20.40, 

In an Aſliſe againſt 7#lias, ſhe ſaid, that the Anceſtor of the Plaintiff 
did enfeoff her by the name of Gil/say, by this Deed, &c. And the opinion 
was againſt the Tenant, becauſe it cannot be one name upon the Deed 
ſhewed,29 «A: 16. but Fitz. reades it, that the Anceſtor of the Plaintiff 
did enfeoff her by the name of 7/iay, by this Deed, and the Deed was 
Gillian, Feoffments 86. 

If a man-make a Feoffment of ten acres by the name of a Mannor, it is 
a good Feoffment by reaſon of the Livery per (\nriam,22 H.6. 39. Feef- 
ments 9.and 27 H,6.2. Feoffments 12,vi.16 E.2.Gar, of Charters 31. 

Alſo if a man purchaſe according to his name of Baptiſme, and after 
that is changed by the Biſhop when he is confirmed, yet it isa good pur- 
chaſe,12 R.2.Feofſments 58. And a Recovery had againſt him before ſuch 
confirmation ſhall ſtand after his name is ſo changed, 9 E. 3. 14. Feef- 
ments 74. 

An Abbot grants Common by the name of Rich. where his name is 
7ohy, his Succeſler ſhall not avoid this Grant, 27 E.3.9. Grants 67. Per- 
\ faith, Thar here the name is not material, fo/.g8.See more of thivin 
the Title of Grants. | 

- Note, that Land ſhall not paſſe by the Deed of Grang of a houſe, with 

Livery in the houſe, becauſe the Land is not parcell of the houſe : But 
an Acre ſhall paſſe by the name of a Carue, and a Carue by the name of 3 
Mannor, 27 H.6 2. Feoffwent's LOR...” -... | 

If the Deed of Feoffment be'of two acres, and the Livery in foure acres, 
all ſhall paſs by the Deed, by.7gby ; As if the Deed is of a Mannor, or 
houſe, and the _ is 11 twenty acres, they ſhall-paſſe by the Deed, 
which Choke granted, if they be known by ſuch name, or otherwiſe by the 

Livery, M.7. E.4. Feoffments 23.057 E. 4.9 4.(onfirmation 4, _ 

In an Alliſe againſ {.S. he pleaded a Feoffnient made 'to him of Land 
by the Deed, and the Deed was 7. XN. yet 800d becauſe he may be known 


by 
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'by one or the other, but if the Deed be xy. S. or of the Mannor of D. 
where he alledgeth a Feoffment of che Mannor of S. the ſame is: not to 
the purpoſe : and that was agreed dy all the Juſtices, who alſo faid, that 


__ he might have pleaded the Feoffment without Deed, yet when 
he alledgeth a Deed, and ſhewes it, he ſhall not bave advantage of the 


Feoffment but according to the Deed, and he cannot have two names of 


- Baptiſme: alſo the Mannor of D. cannot be the Mannor of S. and this 
agrees with the caſe of 29 Afvi.1 H.7.28. Feeffments ;0. 

Note, a man may make a Feoflinent of a Mannor by the name of a 
Knights Fee, 17 E.3.8. Fe:ffments 59. . 

The Earl of D. being ſeiſed of a Water and a Piſcary, gave them to the 
Abbot of D. and his'Succeſſors in Frankalmoigne, and in a Writ of Er- 
try brought by the Succeſſor ofa Carue of Land, and that the Land dc- 
manded is under a ſtream in the water, and adjudged that the Soile did 
paſſe : As by the Grant of a Pool, by Aarle, 4 +.3. itin Derby, Ferff- 
ments 79 See of that 18 H.6, Lard belonging to an Offce ſhail paſle by 
the grant of the Office 8 H. 7.4. 

A man granted to the Abbot of Rivasx tctam p.rtem [nam picarie de 
D.uſque $.falvo ſtagno mo/endini [#i, and agreed that the Soile d:d'not 
paſſe, bur adjudged that notwithſtanding that reſervation, the Abbor 
ſhould have the fiſhing in the Pool, he being ſerifed of the ſame after the 
Grant. And ich ſaid, That when the Pool 1s within D. and S. it ſhould 
becontrary tothe Grant to ſave the fiſhing there withour ſpeciall words, 
and eſpecially when :t is not alledged, That he uſed to fiſh there betore 
the Grant ; And heſaith, that upon ſuch uſage the fiſhing there-dorh re- 
main to him , with words Preter Stagnum AMolendini,c.34. A1l A. 
316. 

Kirton faith, If T grant the profits ofa Mill to one, the Scite of the Mill 
ſhall alſo paſſe, Finchde», Not if Livery be not of the Mill : Bur fee 
there, that a woman having the third part of the profits aſſigned to her 
for Dower, for otherwiſe ſhe cannot be endowed ofa Mill, may we!l be 
ſaid Tenant by affignment, A145. E. 3. Dower 5o. By ſuch a Grant the 
Mp: &c. and the Fiſhing, and the Pool ſhall "afſe, 16 E. 3. Forme- 

Mm 19. | 

Rolfe faith, If a man grant to me a Rent-charge, by th: name of /, R, 
Krighr, and I ara no Knight, it isa void Grant; -bur of a thing which 
paſſerh by Livery it is otherwiſe, which Martin agreed. , 

Strange, Ifan Obligation be made to me by the name of 7. Strange of 
D. and there is no ſuch Town as N. yet the Obligation is good, which 
Martin apgreed,q H 6.1. Brief 22.ſee 44 E-3.42- | 

Note, a man ſhall never have an Action upon a recovery where he was 
mi-named, if not with averment that he is known by both names, for he 
ſhall not help himſelf by ying, he recovered per nome, &c. for in the 
Record the name is more materiall then the perſon : But upon a Con- 


tract, Feoffment, or Obligation, a man- may well bave an Action, al- 
R rr thous! 
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though he be miſnamed by the name, &c. for it is onely to be regarded, if 
he be the ſame perſon,g £.4.43. Variance 23. 

Dower, anddemanded the third part of a Mill, the Tenant Youched, 
andſhewed the Deed of binding, which was of a Place, and therefore fai- 
led; yet it was not but a place of Land at the time ofthe Feoffment, and 
in ſeiſin of the husband, and the Mill afterwards made , but he. ought to 
bave ſhewed the ſame upon the Voucher,” M.z 1.E.'3: Voucher 238. See g 
E.3.39. two acres demanded, the Tenant youched and ſhewed a Deed of 
two Selions, | 

A man gives twenty acres of Land, Et wnum molendinum, & ego, &c, 
Warrantiz. omnes predittas terras cum pratu, paſturis, ec. cum\omnibu 
pertinentiis.* And Herle ſaid,ſthat the Warranty did extend to the Mil, 
and alſo to a new Mill made afterwards upon part of the Land , the de- 
mand was of two Mills, the Tenant did alledge f| Agay's that one of them 
was not built at the time,& c. and rebutted for the whole, Af. 7 E.z.,0. 
Garr.45.1H.5$.11. | 

Land was rendred by Fine to Richard for life, the remainder to B. his 
Son in tail, whereas B. wasa Baſtard, yet this is a good remainder, if 
he be known as Son, by T horpe, 39 E. 3. 11. Eſtoppell 126. But if he were 
named in the Fine, Son of S. whereas in the Deed he is named the Son of 
R. it is not g00d, as it appeareth, 1 1 E. 3. 2uid jury clamat 2, 

Pracipe quod reddat, The Defendant ſaid, that the ſame Demandant 
by Deed did releaſe and confirm to her husband and her by the name of 
Aariet his wife in tail : And that ſhe was baptiſed Mary, according to 
the Writ, but called fart according to the ulage of the Country, The 

Defendant did aver, that Mariet is one name in the Country, and Me 

7 another, and that ſhe is known by the name of Mary; And demur- 
red, becauſe the husband is dead, &c. And the opinion of Finchdey, that 
the Tenant ſhall not be helped by this Deed, becauſe another name, but 
granted chat if ſhe were confirmed afterwards by farior, this-is: good, 
bet that muſt be ſhewed. And Perſey ſaid, If he had not- given a proper 
name to the wite, yet ſhe ſhould haye taken by the Grant. And wich 
faid, That if I do ai by a name that I am known by, although I have 
a proper name in truth, I ſhall be bound, for it ſhall be enquired whether 
I be the ſame perſon, as upon an Inditment, 34.46 E. 3.22, 

Note, Confirmation of the Lord to the Tenant to hold parcel! by a lel- 
ſer Service, goes to the whole, c. otherwiſe it is of a Releaſe, for that 
enures by way of Extingaiſhment, and that onely to the Land compri- 
ſed in the Deed, ec. 4.7 E.4. Confirmation 4. 

Land ſhall paſle as parcell of a Caſtle, or ofa Town, 5 H. 7. 9g. Barre 
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XV. Where the ſtranger to « Deed = plead the Deed which it 
pleaded by « Privy toit, if it be ferred in Court, and tahe 
advantage b y it, and where the party himpelf shall plead a 
Deed without shewing of it, becauje it is pleaded by him in 
another Court. 


Sfiſe againſt many Tenants, ſome plead the Deed of the Anceſtor of 
the Plaintiff co themſelves made with Warranty, and ſome plead the 
ſame Deed made to others whoſe Eſtate they have , of divers parcels of 
the ſame Lands : and this was challenged , becauſe that when the Deed 
ought to be in Court againſt one, the others cannot have advantage by 
the ſame Deed; but it was not allowed + And note, the Deed was not 
ſhewed forth till they had all pleaded, CA. 45 E. 3. Feoffments 55. So all 
zereed in an Aﬀiſe againſt two, 40eA4ſ-34-9 E. 3. 39. Soinan Aſliſe a- 
cxinſt R. and S. R. pleaded the Releaſe of the Plaintiff to him, and F, 
pleaded the fame Deed as Afﬀignee of R. 11 4ſ[.9. | 

Scire facias upon a Recognrzance in the Kings Bench, the Defendant 
pleaded a Releaſe which remained in the ſame Court, as denied before, 
without ſhewing it,24 E 3.13, Scire facias 129. 

A Writ of Entry againſt A. who pleaded the releaſe of the Demandant 
which was denied, and depending that, the ſame Demandant brought 
Mortdancefter againſt the ſame A. who pleaded the ſame Deed in the cu- 
ſtody of the Juſtices upon the iflue in the Writ of Entry, and well, and a 
Writ was awarded to the Juſtices in whoſe cuſtody, &c. to cauſe the 
Deed to be brought in Court, ec E. 1. Feeffments x12. 


— 


— 
——_ —_—_—_ 
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XVI. Where a man may confeſs a Deed to ſome intent , and de- 
ny it to another, and where a D-ed 1hall b: good to one in- 


tent, and not to another. 


Ote by Finchden, 1f a man be obliged to a Lay-man ina hundred 
pounds, who makes him an Acquittance of twenty pounds of it, if it 
be written in the ſame Acquittance words of releaſe of all Actions, which 
the Lay-man knew not of, in an Action upon the Obligation he may fafe- 
ly ſay againſt that releaſe, that it is not his Deed, and yet as to parcell it 
is his Deed + So he may confefle it in part, and deny itin part, Fitz. Nota 
& mirum, that he may once confeſle it, and at another time deny it, be- 
ing one Deed, 47 E.3.3. Feoffments 57. vi C.2.part ,Throughgooas caſe, 
 (,2-part Goddard: caſe, ac. 

A man makes a Deed of a Gift in tail, anda Letter of Attorney in the 
lame Deed to deliver Seiſin, and the party madethe Writer to write it 
Rrr 3 h in 
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in fee: And in an Aſliſe by the Donor he pleaVed this Feoffment, the 0. 
ther alledged the ſpeciall matter, and that he was a man unlearned, and 
concluded that it was not his Deed, and agreed a good plea by the Cour: 
as well to the Letter of Attorney, as to the Deed of Feoffnient : But it was 
agreed, if two Feoffments be written in one parchment, of a-Lay-man, 
and his-intent is to make the one, and one is onely read unto him, this 
is good, and as to the other he may plead, that it is not his Deed, be- 
becauſe upon the matter they ſhall be as ſeverall Deeds,3o E.3.31.C.1. 
part, Pygots caſe,, 14 H:8.26.vi.Br, Obligation 73. infine, 22 H.6 4 ,8 
E.:3+53. 

Debr upon an Obligation which was for. performance of Covenants in. 
an Indenture, the Defendant did alledge that he was a Lay-man, © c. and 
che Indenture read unto. him with two Covenants, &c. which he had per- 
formed and delivered, Judgment ofthe Action: And it was holden a good 
plea by Fitz. and Bradwel, becauſe ſeverall Covenants. And he could 
not plead, nothis Deed to the Obligation, but ſhould avoid it by the ſpe- 
ciall matter, becauſe it refers to the Indenture. But ſee there, that.where 
the Deed is ſeverall in it ſelf, and as two Deeds made, that is to ſay, upon 
ſeverall matters, he may weltronfeſle ir in part, and deny it in part, 14 
H.8.30.vi.C 11.part.in Pigots caſe, Ifa Need doth contain divers diſtin 
and abſolute Covenants, if any of them be allowed by addition, Interline- 
ation, ralure, oz otherwiſe in any one parcicular Coyenant, the 
It is voidin all, for alchough the Covenants be ſeverall, yet the Deed 
1s bA one. 


CO —w—_—_—_— Sr ————— AL o_ Lee en A —_ 
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XVII. there a Deed 'sball be woid by raſure, where not, and 


where by interiyning, 


R Aſare in a Releaſe which is not in a place ſuſpicious ſhall not hurtur, 
-\. 31 ZE. 3. Feeffments 118; 

Treſpaſſe for taking his Corne , the Defendant pleaded a Gifr of the 
Plaintiff co his Teſtator, &c. the Plaintiff did alledge a Deed of the ſame 
Teſtator, by which he gave him the Corne back again, and the Deed. was 
raced in the date, yet becauſe the ſame did rehearſe the Gift of the Plain- 
tiFto the Teftator , The opinion of the Court was, that the raſure in the 
date, did not hurt the Defendant ſhewing. the deed: And fo there the 
Plaintiff could not entitle him, by the Gift, without ſhewing the deed, 
and the iſſue was taken upon the Gift back again, and not upon the deed, 
&c.P.25 E.3.5.Feeffments 69. 

Debt upon an Obligation, it-was challenged becauſe the date was ra- 
ced, fo it might be made beyond Sea. But an Indenture of defeaſance of 
the Obligation being ſhewed of the ſame date, the defendant was put to 
anſwer, 27,41 E.3.29.0bligation 1, 

Ig 
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In debt, the defendant ſhewed an Acquittance. of the ſame debt \which 
was raced in the date , and for that condemned, A. 44 E. 3. 42. Releaſe 


7 horpe ſaith, If the Indorcement of an Obligation: be raced, it makes 
the deed ſuſpitious,41 E. 3.10. 

Scire facias upon a Recognizance in Chancery , the defendant pleaded? 
2 Releaſe, which being denied, all was ſent into the Kings Bench, where 
the Plaintiff was Non-ſuit, and afterwards ſued forth another Scire facias 
in the ſame Bench,the defendant pleaded the ſame Releaſe being in Court; 
a5 Cenied before : And the Plaintiff alledged raſure in it, &c. and had exe- 
cution by award of the Courr, 24-f.3.13\Scire facias'129: (. 11.part in 
Henry Piggats Caſe, where a deed is altered by the party himſelf, or a: 
ſtranger 1na materiall point by addition, interlineation, raſure, or other 
means, the deed is void, but if :t be altered ſo by a ſtranger without the 
privity of the party, by = of the-waies aforeſaid, in a place not materi- 
all, it ſhall.not avoid the deed, g Eliz. Dyer 261. 4c., : 

In Walſt by the Heire of the Conuzee of!'a Wood felled ; the defen+ 
(ant pleaded a deed of the Conuzor before, &c. by which he granted that 
he might cut and ſell, and the deed was faced in one place, but becauſe it 
could not be perceived what was written in that place , before, the Plain- 
if was put to anſwer to the deed, &c. Fitz. Note that Bar, for ſome* 
aid he ſhall be put to his Writ of Covenant, &c.30E 3.8:Bar 267. 

Scire facias to execute a Fine by hint in the Remainder, the Writ was 
:bated for one name raced,q45 E. 3.18 bay 590. 

Debt by an Executor; he ſhewed the Will,where the word, FExecutor, 
was raced, yet-good, for it appeareth in the Regiſtry: And the defer- 
cant alſo ſhall traverſe if he be Executor, notwithſtanding the Probate, 
Cc.22 H.6.52. Executers 17. 

Dzbt bpon an Obligation by 7. T. Grocer of Londen, and (Grocer) 
was interlined in the Obligation, yet the Writ good by award, by T hirne 
And this is to the Action , as raſure againſt che opinion of Hank ford 
and Hill, Ouere 14 H.4.19.variance 47 . 


— - _ 
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XVIII #bere a Deed thall be caxcelled, where not. 


[Y* upon an Obligation, the defendant pleaded a Releaſe of all AQ» 
ons,&c. and at the day of the Inqueſt he made default, for which the 
Plaintiff recovered according to his declaration ; And the Obligation 
was cancelled, becauſe he recovered.in a Mannor on the confeſlion of the- 
cefendant,q; E.3-11, (ondemnation 14. 

It is there ſaid, if the defendant had denied the Obligation, and it hed. 
been found againſt him , now ſhould not (5 ) have been condem- 


On 
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doth not lye in the cafe, - that the Obligation being denied a nd foun 
for the Plaintiff, it ſhalbbe cancelled, Zadgwent 207. 9 E.4. 54. by Little- wh 
fon. ba 
And it in Debt upon an Obligation, the Defendant plead an acquit- ni 
tance, which is found for the plaintiff, the Obligation ſhall be canceljed, Fe 
and pendant that iſſue, the Obligation ſhall be delivered to the Plaintiff 
11 H 4.Debt 114. | - 
Debt upon an Obligation againſt Executors, who plead, fully admini. 
fired, and this'is found-for him, the Obligation ought to be cancelled: 
Seethat by that plea it is confeſſed, and the redelivery to the party ho) 
den Error, Hells ſaid, where adeed is denied and found for him who al- 
ledgeth it, it ſhall be cancelled, not if it be found againſthim, for he 
may have an attaint,P.7.H. 4 39. See contrary in the laſt point, H. 11 E. 
3.7udgment 125. A G44 
In a Plea of Land, the Tenant pleaded a Releaſe, which was found 
falſe, and there were witneſles in Court, and the Court would not damn 
the deed , but Sir George Scrope did otherwiſe, Af. 12 E. 3. Pndge 
ment 164. | 
One. who was taken upon a'Statute Merchant ſued forth-an 44:4 
Fe upon an Acquittance,and at the day of the Enqueſt was Non ſuit, 
.and the deed was notcancelled, for he may have a new Audita fvertls, 
by wilby,22 E:3 4. Indgment 183. 
Debt uponan-Obligation , the defendant faich, that the plaintifi had 
xecovered upon the ſame obligation by plaint before the Mayor of N.and 
had execution &c. Schard, wherefore was it not cancelled then, and you 
ſhew no acquittance, for which it was awarded that the plaintiff ſhould 
recover, and ſue now that the deed may be cancelled, 17 E. 3:24. 
"Bar 246. 


Ee ewes 
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X1X. Where a Deed ſhall be ſaid ſuſſicient fo maintain « Forme- 
in the remainder, 


A Formedon in the Remainder, as right heire of 7. the'Son of 7. 
of the bogy of 7 ane the daughter of ?.Candy begotten, and ſhewed a 
Deed, by which the remainder was given to ?.,ſon of P. begotten of 
the body of the daughter of 7.Caxdy, and did not name her proper name, 
yet adjudged a ſufficient Deed to maintain this Writ, for daughter is a 
good name of purchaſe, 3o E.3.18. Feoffments 64. | 
Formedon in remainder, the Demandant ſhewed-a Deed by compulſion, 
which proved the Land given to R.and F.to have and to hold to R.for life, 
and after his deceaſe to S. and his heirs, and for that challenged, becaulc 
the Demandant as heir of 8. fuppoſed by the Writ, and counted that &: 
was Tenant for life, the remainder to $. yet the Deed was holden ſuffic 
ent by Herl, and that their eſtate ſhould be according to the limitation in 
the Habendum, CM8.E.3.53.Froffments 73. For- 


Feoffments and Faits. 
Formedon in the Remainder upon a Debt, which was revertantwy, 
where the writ was r:maxeant,yet good as to that, and the Tenant cannot 


ay, that he did not give by that deed, but be might well plead that no- 


thing paſſed &c.10 E.z.1, Feoffrments 76. and therewith agrees 8 E 3.28. 
Feroſments 61. 


V 


————— 
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X X. VVhere 4 Deed (þall be void by words compriſed in it, and 
of no vaiue, althongh it ve delivered at his deed, an4 where by - 
ſuch words part of the grant thall be abridged; and where ſub- 
ſequent words shallbe void ;, and of exceptions in a deed. 


W . Did enfeoff .7ode, who made a Charter of Feoffment to the 
ſame W. and a Letter of Atturney to R.. to deliver Seifin after his 
death, who by force of the Warrant of Atturney delivered Seiſin to . 
inthe life of f. who was preſently afrer upon the Land, claiming nothing 
of his former eſtate. xy. did enfeoff divers of the Pariſhioners tor the a- 
mending of their Church, . was nor upon the Land at the time of the ſei- - 
{in delivered, bur did aſſent to it, and afterwards the Pariſhioners leaſed 
theLand to a ſtranger for life, upon-whem f. entred, and the better 0- 
pinion was, That his entry was lawfull, for the Livery was a diſſeiſin to 7. 
3 Fitz, renders it, but #ych, faid nor, but that yy. was Tenant at Will 
by force of the Deed of Feoffment and*Livery, although it was not ac- - 
cording to the warrant of Atturney, 40 Afſ.38. Fe:ffments 8ggvide 18 H. 
6.16. | 

A man-granted ten pounds of Rent, in his Mannor of D. to per- 
ceive ſo much by the hand of ſuch a Tenant, and ſo much by the 
hand of ſach a one, &c. and although that the whole ten pounds was fo - 
limited to be taken , yet it was holden that the Demeſne Land which was - 
charged to the Afſſiſe by the premiſles of the Deed , was nor diſcharged 
after, and ſo the party ought to bring an Aſſſe, &c,7 E. 3.9. eAſiſe 
132. and ſee 15 E4.3.3.{harge 9. where upon ſuch a deed, the Afiſe was 
awarded, as of Rentiſſuing oat of the whole Mannor, See of this mat - 
ter, 1 E3.21.5E 3.66: 195 Aſſ.t1. . 

A enteoffeth B. to hold by fix pence for-all ſervices. £r ex #//is 6d. 
ſcntaginm ſolvi debet quando evenerit, quantum pertinet adtantum terre, , 
and adjudged that it was but Socage, for chere is no ſufficient word in Law 
toreſerve eſcuage, 27 Aſſ-52-4(- 258. and it was afterwards argued, zr 
Aſſ.30 Aſſ. 307. and the opinion as before, and there Mowbray faith, 1f 
8 feoffment be made to hold by a penny, and by eſcuage, for all ſervices, 
yet it is but Soccage. But it is agreed there, that ifupon ſuch feoffnent as 
above, Salve forinſeco /cervitio, for doing the ſervices due to the cheif 
Lord, the Feoffee ſhall hold in Knights ſervice, if his Feoffor held-ſo 0-- 

yer 


Feoffments and Faits. 
yer of the Lord Paramount, and according to that iſſue was taken ypon 
the holding over, 25 £3.10, bar 21+: 40 £.3-10. 

A man leaſes two acres rendring for one acre 10 ys. per annum, to him 
#nd his heirs; and for the other 10 -. ſpeaking oothing of his heirs, / (ce 
there appears ao certainty in the Reverſion, yer it ſeems to. be admitted 
there, that (ten ſhillings are extin& by the death ofthe Leſſor : See 
there;-that ſeifin of him who claimerh as guardian, alrh: vgh there was 
no ward of Right, is ſeiſin of the heir, P.11 E.3-eA///e 85 

A man granted t9 the Abbot of R. Totam piſcariam in aqua de Tefſe, 
&c. ſalve flagno wmolendiniſni, which was within the bounds, in which 
the fiſhing was granted, and adjudped, that by that Save, the courſe of 
the water neceſſary for the mill., is reſerved ; but not the fiſhing in the 
ſame poole, for here is not a diſtin fiſhing from the water in the poole 
before , when he bimſelt was (ciſed of all the water, &c, 34 eſſe 11, 
eAſſle 316. 

A man granted an Annuity of 41. unto the hysband and wife, and if 
ſhe did ſurvive, that ſhe ſhould have 40s yet it was bolden by He, 
that ſhe overliving ſhould have theq 1. becauſe chere was no negative 
words, that ſhe ſhould not have more, 8 E.3.23. eſviſe 143. 

I gave a Carue of Land to R. with A. his daughter in Frank marri- 
age,  Habendum (ibs & heredibas , vel cnicungue aſ1ignare volue 3! red- 
dendo per aynum 12.4. eidem 7. & bareaibus [uis pro omnibus ſerviciit, 
eA.died without iſſue, and afterwards K.let the Land-to a ſtranger,agiink 

bom 7. brought a wric of Entry, and adjudged that the firanger 
ſhould hold the Land during the life of R. and that after his deceaſe che 
Land ſhould revert to. and to his Heirs, 13 E. 1.Formedos 63. 

A toan leaſeth for years by Deed, and. grants that if be alien the Term 
or dieth within the Term, -that the Leſſce ſhall bave for lfe and Livery, 
and Seifin made accordingly, and afterwards hz g: ants the Lard by Fine 
to Plefagton, who ſueth a Y nid luris clamat, (be Lt ſee claims Freebold 
by the Deed, and adjudged that he ſhall forfeit bis eftare, becauſe the 
condition is againſt Law; as to. the alienation. Bur good in the other 
point, and he might have ſaved that advantage by atturnement with 
proteſtation. Allo a condition, that if he be ouſted by the Leſſor, du- 
ring the Term that he ſhall have Fee, is good, 6 R.2, 2»id juris clams! 

- 20.7 E.3.45- 


X Xl. #Vhere & Deed bearing Date in Wales, Scotland, or bc- 
yond Sea, it void, where not. 


A yowry for a Rent-Charge in another place then the plaintiff decl1- 
red, by a ſpecialty bearing date in ales, and H5! ſaid, that the 
Deed ſhall be.entred, and that if the iſſue taken vpon the, place be found 
with the avowant, he ſhall baye return, H. 20, E 3. Avowry 127. eb 

edt 


ww 85 ku 5 R9a- 


Feoffmentsand Faits,”\ 
Debt againſt a Prior alien, and declared, that he with the aſſent of the 
Covent bound himſelf to the Plaintiff, and becauſe the Deed bore 
date in England , and by no intendment the Covent could not be there, 
it was thought by all the Councell, and by all che Juſtices, that the Need 
was naught, {13 E.3. Abbe 12, * "Had. 5 | 
AnAitiſe of a Corodie againſt a Prior alien, Farmer of the King in 
time of Warre, and the Deed bore date beyond Sea, ' but the Seiſin and 
Diſſeifin were found. Alſo the Atturney of the Prior had confeſſed the 
Deed, alſo.the Deed betterthen if it had born Date in England, whe!te 
the Covent was not,-as it was touched according-tothe Judpmect, 13 
£3.00, A.27 1Aſ.43: Aſriſe 255, vide 14 Ez. Abbe 11. 
Debt upon Obligation dated at BarWwick, and the ſame being challenged, 
the Plaintiff rook nothing by award of the Court, 2. 2.Z.2. Oblsga- 
tzon IF. | , 
A Grant of King Hemry the fifth, bearing date at Burdeaxx in 
Fr ince, was pleaded and admitted good, and ſo-it was cofirmed by the 
King, and by the Parliament, 39 H.6.34.Grazts 15. 


—_ — _— 
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X X FH. Where aDced, Record, Letters pilents of the K ing made 
beſore time of memory, full be god at this day.tc 


Ote a Deed of King Henry 2. made before that he was King, is to 
no purpoſe, but for Evidence, nor with Confirmation of it atrer he 
was King, but his Deed when he was King is holden good becauſe'of Re- 
cord, 12 H-4 23. Avowry 58. | | 

A Charzer of King Henry the firſt admitted good, 38-Aſi/e 22. Grant 1. 

The King ſhall not avow againſt a Deed of his Anceftor, beforetime 
of memory,by Sk: een,t2 H.4.24. | 

An Appropriation by the Charter of #/://;am the Conquerour, and ad- 
mitted good, as to the time, 7 E. 3. Yuare impedit 19.and 29 E.3.21. 
the Charter of King Henry 2, admitted good and 3.1tin. North.the Char- 
= of King Hem. 1. to be quit of Pontage, was admitted good, e/- 
iſe 445. 

A Charter of Y//illiam the Conquerour, of Conuſans &c. and with al- 
lowance alledged in the Kings Bench , and in another Afliſe, was allowed 
nin Alliſe,See the Grant, 12 H.4.12.Conuſans 21.34 Af.14. 

Buc {ee 9 H.7. 10. By the Juſtices adjudged, that Conufans ſhall not be 
allowed upon ſuch Chircer without allowance alſo alledged in Eyre. 
Conuſant 16.wide 26. Aſſ.24.Connſans 57. 14 H. 6.12. | 

Andfſeer £.46. and 2 E.4q 21.and 24. agreed that the Charter of the 
King, nor no other Record made before'time of memory, is now worth 
uy thing, and therewith agrees $ H 6.4.and xg H.6.75. by Newton, and 
9.7.10, | 
XXIII. Where 


Sſi 


497 


Feoffments and Fairs. 


X X ITT. Where a Deed or Obligation in the third perfon or firſt 
perſon is good, 


Ne by the whole Court, that an Obligation made in the third per- 
- V ſon is good, (5) Memorandum that T.B, dedit 1.S.100 sfolvend.cc, 
In cujus rei cofigiltlum ſunm appoſuit.S0 of a deed, Preſens ſcripts tefta- 
twr &c, and as well as it is of an Indenture, P.8. £.4. 5.0bligaton 9. But 
ſuch an Obligation made in the third perſon was adjudged voud, 40 E 3.2. 
and therewith agrees Hanchford,z H.4.10. and he faith that ſuch an Obli- 
Sationis Yoid by the Statute of 38 E.3.cep.4. See 22 £E,4.32.1 promiſe to 
pay, or I ſhall pay, ſufficient words of an Obligation, 


. 
» 


CA — 


XX1V. Where the Seal of the Deed ſhall be ſufficient, where not, 


DE=: upon an Obligation of 291.-which was endorſed to be payed ar 
ewo dayes &c.and of the firſt day the Defendant ſhewed an acquit- 
rance,and that he was ready at the other day. Hulls, the Acquittance hath 
no print of any Seal, and to the reſt he was not ready &c. Thirn. The 
ifſue ſhall be upon the one, for each goeth to the whole &c.14 H.4.31, 
Double plea 69, So the acquittance without a ſufficient Seal is nothing 
worth. ; 

A Scire facias againſt a Prior for an annuity recovered, he demanded 
Oyer of the deed,and had it by the opinion of the Courr, and the Seal was 
wholly bruiſed, yet becauſe it was an ancient Deed, and part of the Seal 
did remain,and alſo the Seal lately broken, it was holden a good deed, 1. 
6 R.2.Aonſftrans de faits 159. 


_—_— 


XX V. Where one Jointenant or coparcener ſhall enfeoff his com- 
panion,and where it paſſeth by Confirmation, 


Ote by Newton clearly,that one Joint-tenant cannot enfeoff his com- 
panion,becauſe he cannot make Livery, but if it be by deed, perhaps it 
ſhall enare by way of Confirmation, H. 22 H.6.42. Fe:ffments 11. 

A Deed of Feoffment, which hath alſo the word Confirmation may be al- 
ſo uſed, as the party will, but if he once uſe it as a Feoffment, he ſhall ne- 
ver after uſe it as a Confirmation, 21H.6. Feoffments 102: vide 14 H.4. 35. 

Martin ſaith, That one Jointenant may enfeoff his companion, as by 
Leaſe and releaſe in his poſſeſſion. Pafton denies it, and faith, that that 1s 
but an extinguiſhment of his rigl:t,for the Land doth not paſs, 14 H.6 - 0. 

nc 


|  Feoffments and Faits. 
One Parcener may enfeoff the other by Livery,and the Land ſhall paſſe, 
and ſhall be vouched,1o E 4.3-17 E 3.46.Connerplea of Voucher 41. 


One Copareener granted her moiety of the Advowſon to the other, this 
's a good grant, and may be averred good without deed. 


EE . — — 


XXVI. Where a Feoff ment, &*c. ſhall be made to the King by 
aeed enrolled. or by him to another, where not ; And of 
gift of Goods to the King, 


Oteby Danver, If I make adeed of Feoffmient of my Land to the 
| V King, and deliver it to him, or deliver the ſame into the Exchequer, 
or to his Coferer, the right of the Land is in the Kins, although the deed 
be not enrolled. The ſame Law of a gift of Goods, which the Court gran- 
ted; and he held clearly that a gift of Goods to the King is good with- 
out deed, 37 H.6.10. Freffments 18. 21 H.7.21.49 E.3.11. 40 Af.21. 
acc 

Note, the King cannot be enfeoffed by deed without enrolling of it, for 
Livery cannot be made to him. Alſo he cannot be ſeiſed to anothers uſe: 
And if the husband and wife would acknowledge a deed in the Chancery, 
ir cannot be received, no more then a Fine in that Court, by Adarkbarn, 5 
E.4.7-7 E.4.16.Feoff. 21:1 H.7.29. and 31,ac-4.Car.in B.R. Ten. in tail, 
in remainder, grants his reverſion by deed inrolled to the King : It was 
holden , that although there was no Seiſure nor Office found , yet the 
deed being inrolled and certified into the Chancery, did ſufficiently enti- 
tle the King.s E 4.8.14 E.4.12.6.Plow.Com.z 1.1n Colthirſts caſe, ac. 

If a man leaſe his Land for life, the remainder to the King, it ſhall not 
paſſe before the deed be enrolled, and then it ſhall paſſe ab initio, &c. 1 
H.7.29. Feeffment 30.vi.8 H.7. 11.A Bailiff ſhewed that a Leaſe was made 
for life, the remainder to the King in Fee, and prayed in aide of the King, 
and a Procedendo granted. 

A deviſe of Goods to the King without a Teſtament , or Deed, is 
good, and he ſhall have them in whoſe hands ſoever they come, and 
ſo of Lands which the Deviſor had to Farm, 40 ef. 35. 

A Reverſion deviſed to the King being found by Office, is good : As a 
Condition by Verdi& found at large in an Aſliſe, but the reverſion ſhail 
not be found per Aſliſe, without ſhewing ofa deed; And the King ſhall 
not have advantage of a Contract made to a man who is outlawed found 
by Office, as Fitz. reads it, againſt 49 E.3.Grants $2.49 «Af. 


Sſſ 2 X XVII. Where 
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XXVII. Where by Livery and Seiſin mad: in one Deed the who!e 
ſhall paſs, and where: the Reverſion and Remainder by ſuch 
Livery 3 where by the Livery, not by the deed, and where 
more or leſs ſhall paſs then is contained in the deed of Feoff. 
ment, and where a Remainder, or a R: verſion chall paſi 
by Livery. 


EF 1 make a Leaſe for years of an acre, and make a Feoffment of it and 

another acre, and make Livery in the other acre in the name of both, 
the acre in Leaſe ſhall not paſs without - Attornment, 7 E, 4. 20. Feoff- 
ments 22.9i.C.2.part, Beſſeſworths caſe, the Livery is void for the whole, 
28 H. 8. Dyer 18, 29 H. 9: Dyer 33. 11 Eliz. Dyer 283. 21 Eliz. Dyer 

62,4C, : 

- And by Livery of two parts of a Mannor, the Reverſion of the third 
part ſhall not pals, although it be comprifed in the deed,22 ZE. 3. Darrein 
preſentment, 1.1 8. Af. 2. And note, that the Entry in one acre. is not an 
Entry in the whole, alchough it be made in the name of the whole, if he 
hath no right of Entry, 39 Aſ.26. The ſame Law of Feoffment ;»*bur by 
ſuch Feoffment all ſhall paſs in the ſame County, not.inLeaſe, 23 E.z,E- 
feopell 127, Lit. fol. 180. Wl 

A'man was ſciſed ofthe Mannor of D. and Leſſee for years of other 
Lands parcell of the Retory of D. all in dare, he bargained and ſold all 
his Mannor of D. and all his lands in D. but before the Bargain he made 
an ender-Leaſe of his lands, parcell of the ReQory in D. and afterwards he. 
levied a Fine of all his Mannor and all his lands in D. It was adjudged 
in Fancet, and Anderſons caſe,at Tork Aſlifes, 1 633. by Damport chief Ba- 
ron, that the Fine did not paſſe the leaſed lands, which would: have paſſed 
by Livery, although it had not been made upon the leaſed lands; . bur the. 
other lands. 

It is faidg H.7.25. If a man hath one acre for life, and another acre 
in fee, and maketh a Feoffment 'ofboth, and Livery in that in fee, that 
the other alſo ſhall paſs, which ſhonld nor, if it were a Leaſe for years. 

Choke held, that a Feoffment of himin the Reyerſion and Livery,with- 
out putting out of the Termor ſhall be good,z3 H 6.41. 2. Aſ.2. againſt: 
7 E.3.23, Feeffments 70.2 E.3.Feeffments 78. that it ſhall not paſs, yet 
there the Termor paid theRent to the Feoffee. ar: 11 H 4.19-19 H,6 56. 
Burt if the Leſſor for life-or years puts out the Leſſee and makes a Feoff- 
ment, and the Leſſee doth-re-enter, thefee dorh remain in the Feoffee, 18 
E. 3. Feeffments 162. 

So where the Iſſue in tail recovers againſt the Diſcontinuee of his Fa- 
ther who hath Fee, c.14 H.4. Feoffments 45. And where there is Tenant 
for life, the Remainder to a ſtranger for life, the Remainder to the Te- 
nant in fee, 1fthe Tenant grant his Eſtate to another and his Heires, = 
ec 
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Feoffments and Leaſes. 


fee ſhall well paſs, although 'the Eftranger'in the Remainder ſurvivech 
him,44 £-3. Af. 56! | 

A gift of goods or of lands to two, and delivery to one is good for 
both, and delivery of them to another afterwards, is void, 18 H.6.9. And 
it ſeems good for all, being to one in the name of all, without a Deed of 
the Feoftment, with their agreement as a remainder by livery to the Le: 
ſee for years or life, but not without agreement, where it is upon a Leaſe 
for lite,18 E.3.12. 

But it is holden not gbod, 1 5 £.4.18. without Deed, but that thoſe who 
areabſent at the Livery may diſagree inpajs, and thereby every ſtranger 
ſhall have his Action Paramount, without naming them,7 £.47 contr. and 
that they ſhall not fo diſagree, and therewith agreeth 13 R. 2. Poynt-te- 
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I. #hat thing: ſhall paſs without: Deed , and where th: 468101: 
or duty thall beex11ath without deed. 


paſs without deed , So of a Rent granted for equality of parti: i- 
on, and a compollition to preſent by turnes to an Advowlſon, 


\ N Advowſon in grofſe from one Coparcener to another ſhall 


they ſhallbe good without deed; H.11 H:4.Feffments 40:And upon par- 
tition of a Mill and Meadow, an agreement that ſhe which hath the Mill 
ſhall have a way to the Meadow is good without deed, 21 &: 3. Monftrans 
de faits,i.20 E:3. Monſtravis de faits 72.28 H:6.2. ac.vi. 18 Eliz: Dy3 40, - 
Driam betwixt Topit and Pan a way for making 'partition without deed, 
19 H:6.25.ac 11 H.4.61 .44 E.3:ac:21 E:3.2, Nu#/an; 2.19,c:3.1bid:3.4c. 
47 E:3.22.9 Af: 11-3 H: 42. vi: & quere, 


Dower- - 
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Dower ad Oftinm Eccleſie, is good without deed, even of Tands which 
-are in another County, if they be within the View , But of Dowment ex 
concenſu patris, there ought to be a deed proving his conſent,4o E,z 43. 
Feoffments 48, Lit;8.b.ac. 

2 mate Impedit by the Feoffee of a Mannor, to which, &c. the defen- 
dart faid, that the Anceſtor of the Plaintiff did enfeoff him of an acre par- 
celt of cc. with the Adyowſon by that deed. 

Herle, The Tſſue ſhall be, whether he granted, and the deed is not ma- 
teriall, oc. 5 E:3.Feoffments 73.and 43 £&:3. agrees. But where the huſ- 
band makes ſuch Alienation of the right of his wife, ſhe may well preſent 
without recovery of the acre : And there it is not ſpoken of any deed, P. 
22 :3.Freffwents 116.22. Aſ:7.43 E:3.26. 

It was holden that one Coparcener might grant her part of an Adyow. 
ſon to the other without deed before partition, or after, for it was there 
holden thatit ſhall pa without deed, becauſe the Grantee ſhall nor 
ſhew the Deed after tha: 4c hath once preſented, and the Preſentment 
doth not gain the poſſeſſion bythe one Parcener againſt the other. Quer: 
of that, 44:20 E: 3, Monffrans de faits 72. 

way "ny" cannot be without deed, for which cauſe he ſhall 

not be diſcharged without deed, H: 21 H.6. Monſtrans de faits 116.and 
At:6 E:4,Bar 89 centrary, becauſe he cannot ſerve him at his Will. 
;Eeaſe by the husband and wife good without deed or fine during the 
-Coverture, bur if ſhe afteralone bring Terminum qui preterict, it ſeems 
t will not lye without a deed, becauſe he may make the wife a party, P.7 
£:3. Monſtrans 10. 
Account againſt a Receiver, it is no plea that the Plaintiff granted him 
' :to retain for a certain debt which he owed him, but :he was awarded to 
account,i1 H,4.18. and 14 H,4.21. and ſee 16 E.3. Accompe 53. which 
in ſuch caſe T horpe aid, Sh&v usa deed ofthe Grant to retain, but there 
the Plaintiff did maintain his Writ, and 28 H:6. Bar 49. upon ſuch plea, 
the Defendant was awarded to account without ſpeaking any thing of a 
deed, Fc. 

An agreement was betwixt the Obligor and Obligee upon account 
made; That the Obligor ſhould retaine the meney for the arrearages 
which the Plaintiff owed him, and it was holden a good bar without 
deed,T.12 R:2.Bar 243. S0 in Debt upona ContraQ,zz3 H:6.48.Debt 

es 
: A Rent parcell of a Mannor ſhall paſs without deed, and without at- 
rornment, but there the Plaint was abridged for want of Attorament, 37 
H.6.26. | | 

One Coparcener leaſed her part to the other , before partition for 
years without deed, anda gaod Leaſe, 21 E: 3. Partition 9, 2 H:7.5.f 
17.4c,21 E:3-2,pl:9.21 Aſ;1.66.21H:6.17. 


I, #here 


| Feoffments and Leaſes 
Il, Where 4 Leaſe, or Deviſe made by a Feme- Covert i; goed, and 
where 4 Feofſment during the Covertpre, 


Ccount againſt 4. as Bayliff, that upon debate betwixt the Plaintiff 
Ad his wife, by the agreement of friends of the Plaintiff, the Plain- 
tif did aſligne the Land to the wife forher livelyhood , and that the wife 
did leaſe the ſame to him, and the Plaintiff was driven to anſwer to the 
leaſe of his Wife,47 E:3.18. Account 42. | 

If a Feme-Coverrt do alien her land when her husband is gone out of the 
Country, yet this is void, anda Diſfeiſin to thehusband, 9g E. 3. Feef- 


went 75- 


If my wife go away with an Adulterer, and levieth a Fine, I may well 


enter, and thereof the Heire of the wife ſhall have advantage. But if my 
wife take another husband. the wife nor her Heire ſhall avoid it. 

Gaſcoigne, The Fine .. vviu againſt her being named wife of T. where 
ſhe is not his wife,7 H:4 43.Scire facies 65. 

If a Feme-covert levy a Fine upon a Render, ſhe ſhall not avoid it. al- 
though that ſhe and her husband concinue ſeiſed after the death of the 
husband : But if a Scire facsas was ſued again the husband in tail of his 
Wife, and the Husband made default, ſhe ſhould be received to avoid ir, 


17 Aſſ.17 Eftoppell 135. But the entry of the Husband upon the Coun- - 


7:e of the Wite ſhall avoid the Fine for the whole,g H 6, 34. 18. H.6.27. 
32 H.6.31.95 (.101.part,15-E:4:8. 14E: 45. AFeme-covert ſhall not 
be barred of her Inhericance, but-when ſhe 1s examined in due courſe of 
Law. vs.C.10 part, in Portingtons cale;the Fine ſhall bind the Wife and 
ber Heirs, if { husband do not enter and ayoid the Eftate of the Conu- 
2ee, becauſe ſhe was examined and had power- of the land. 

The Deviſe of a Feme-covert in-fee to her Husband, is good, 31 Aff 3. 
but ſee 3 E.3 Devs/e 1 2. that ſuch a Deviſe is naught. Bur 1 0 H.7. 20. A: 
Feme Executrix ſold the land to her Husband, and the Feoff:es ought to 
make the Eſtate accordingly. But there the Deviſe of the Wite Cefti que 
»e, that the Feoffees ſhall make an- Eftate to her husband was holden 
void by all the Jultices, except 7 remaile : But the Wife Ceilns que n/e, 
ſhe and her Husband ſold the _ and ſhereceived the money, and aſter 
the death ofthe Husband theVendee had a Szbpera, E:4.18.18-E 4.11. 
Fitz: Deviſe 15. v4. old N:B inthe Additions of Ex gravi querela, at 
that the Deviſe 1s not good. 

Nota, there the Deviſe was ſaid to be by uſage in Notimoham, 3 E. 3. 
Itin:Not:1 2. 

29 E:3. A-woman ſeiſed& of Land deviſable, rook a Husband , and had - 
Ifſue, and deviſed the land to the Hasband for his life, and died Waſte 
was brought againit him as Tenant by the Currtefie , and'it was there hol- 

den, that he was not ſeiſed of the land by che Deviſe. See more by the 
Name of 34. H:8.cap: 5. ſuch Devile of the Wife is void. 
Paſ/ch: 
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Paſch:15 Eliz: in C:B: SkhipWwiths caſe, A Cuſtome was alledged, that 
Onelibet femina vire cmperta potmit deviſe her Copyhold lands to her 
Husband, and ſurrender them in the preſence of the Reeves, and fix per- 
ſons, and adjudged not good Cuſtome, becauſe of the incertainty, and 
againſt reaſon. | bn 27 : 

"A leaſe by the Husband and Wife without Deed, and during the Ce- 
yerture, {hall be ſaid the Leaſe of them both, or after,7 E:3. Monſtrans 
de faits 16-6H.7'3. [ | 


—_———_ — _ — Cc 


— — I. — _ 


FI. Where a man fball be Tenant at ſwfferance , and what 467 
sball determine a Leaſe at Will, and where a Leſe at 
the wil of the King is good. 


»A Leaſe atWill is determined by Outlawry of the Leſſee in Treſpals, 
9 H:6.Ferffments 93. yet the Eſcheator ſhall not ſeiſe the Lands, but 
the profits, and if he do, he is a diſſeiſor,g H: 6. Aide de Roy 17, 

Leaſe at Will ofa Piſcary.by the Biſhop. by whoſe death the” Tempo- 

zalties are now in the Kings hands , and aid of the King in 'Treſpals, 4 H. 
6.Aide of the King 10. 3 H;6.11,12. ſeems contrary in the _ caſe, 
and that ſuch Tenant ſhall not have aid but of his Leſſor : Otherwiſe it is 
of Tenant-at Will by Cuſtome, &c.P: 141 H:6. Aide of the King, 22. 
- Andalthough that ſuch Leaſe is determined, by the death of the Leſſor, 
yet in pleading againſt a ſtranger in Treſpaſle, it needs not to ſuppoſe his 
1:e,10 £:4. Replication 34 v5.27 H:8.34.4 H:6.2.33 H:6.37 H:6.8.11H. 
4 91.21'H 6.38. Tenantat'Will ſhall not bave aid of his Leflor, 9 E/:z. 
Dyer 258, 22 E.4.28.94. | | 

Itwas agreed that Tenant at Will ſhall not cut under-woods without 
licente,2 E.4.26. 

Vi:21 E:45. ſeems contrafy,vi:12 E.4.6. 8 E:4. 7. he cannot cut un- 
der-woods, if not by Cuſtome;per Lit:qued nota,and by him, by the Com- 
mon Law, Waſte did nor lye againſt him : So by that Law he could not 
cut Woods. | 

If Heaſe aMannorat Will to which Common is appendaat, and put 
im my Beaſts in the Common to uſe it, it is a determination of my Will, 

14 E.4.6, 'SO if | ſell Trees there growing, as it ſeems by that the Ver- 
ce? ſhall juſtifie the Entry into the land for them,&c 35 H.6.29- 

Vi.z1 H:7.34.13H:7.13. If Tenant at Will be diſtrained for his Rent 
arreare, and his Catrell impounded upon the Land, it is a determination, 
of the Leaſe, and aleaſe at Will may be determined by commandment: 

The Leaſe ſhall be at the Will of each party, and therefore if it ſaith, at 
the Will of the Leſſor, that word '(the Leſſor) is void, forthe Leſſee al- 
ſo ſhall leave it at his Will, A. 20 E: 4.9. and becauſe ſuch Leſſee bath 


ſuch liberty, the Leſſor ſhall have Treſpaſſc againſt him, ſo as if he depart; 
20 


Feeffments and Leaſes. 
20 Edw.4.9. But Leſſee. at Will cannot grant over his Eſtate, 12 Edw: 


. - E.4.1.18 H.6.1.acc. 39 H.6.18. A Leaſe at the will of the Leſſee or 
a ſtranger , is void; for then be ſhould have a free- hold without Livery 
but 35 H.6 63. a Leaſe at the Will of the Leſſce with Livery is an cftace 
for life, conty. if without livery. y 

Tenant at ſufferance ſhall take Cattell damage Feaſant, and main- 
rain creſpaſs, if che other plead not guilty ; but if he plead ſpecialty, the 
other cannot make title, 4 #,7.3. Tenant at will, 10 H: 4.2 E. 4.6.acc. 

5 H.6.24. L 'B 
42 Ed.y.25. Tenant at will by cuſtome, ſowes the land, and before 
ſeverance, Will not do. his ſervices, the Leſſor centers, the Leſſor ſhall 
have the Corn and not the Tenant at will, 

Lefſce at Will fhall preſent ro an advowſon,if the Leſſor will ſuffer him, 
33 H.6.34. and the Leſſor ſhall not pur him out, after the Land is ſow- 
ed with corne,z 5 H.6.29. vi. C.5.part Olards caſe, 

If the King leaſeth by Patent to hold at the Will of the King, rendring 
rent at the Exchequer, the Leaſc is at the Will of the King ouly, $ E. 2. 
Dower 169. 421 Af.22, 

A Releaſe to Tenant at will is good, but not to Tenant at ſufferance, 
2E 4.6.8 E:4 16 4.21 H.6.37. 27 H.6, Releaſe 6.46. Lit 107.PI 461. ac. 
Yet ſee 22 E. 4.38. by Haſſey, That Tenant at ſuf. rance hath a fee in law, 
and a Writ of Adterminum qui preteryt , lyeth apiinſt bim, which is a 
Precipe. 

— E 4 13, and 14. Treſpaſs, F; & armis lyeth not againſt Tenant 
at ſufferance , becauſe he came not in firſt by title, 25. Plow, om. 13. 7 
E 4.6, 21,E.4-76. By. Treſpaſs 365. 

IfTenant.at Will be. pat out. by a ſtranger, the ſame-ſhall not deter- 
mite the Will of the Leſſor , yer by his cntry, the freehold is not re con- 
tinued totheLefſor, 38 H.6: 27. But if the Leſſor releaſe, to ſuch a Dil- 
ſeiſor, there his will is determined. 

9E:4:33: 2ucre If upon the entry ofthe Leſſee, the Leſſor ſhall not 
have Aſfiſe againſt a ftranger , becauſe the poſſeſſion of the Leſſee doth 
continue.the land in his Leſſor. 


RR 


—_—__——— 


_ . mam Donn on 


I'V. Where a man (hail have a free-hold determined at his own 
Wl, and-where at the will of another, and where at a cer- 
- taine time till monyes levied , or till ſuch a Tree shall grow, 


Oc, 


Leaſed lands to B. Dammodo ſolverit unto the Leſſor duriag his 

» life, 29 /: Per annum, the one bath free-hold in the Land , the 0- 
ther in therent, all determined at the will of the Leſſce,if he ceaſe to pay 
the Rent, P 3.E:3: A172, Tee The 
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The Plaintiff in an Aﬀiſe tqok an eſtate for life upon © condition; that 
the Tenant acknowledge a Recognizance to him, or elſe he did not apree 
to it, but that all fhonld be yoid : Srone, He hath abated the Aﬀffiſe, for 
although the condition be not performed, the Eftate is not void, without 
entry, alſo the condition is not good, becauſe it doth nor expreſs that he 
ſhall re-enter, if &c. AL10E. 3: Aſ.163: 

Afﬀiſe of Rent by grant of two markes, untill'ten markes are payed, 
and rhe Defendant tendred the rent, 7.33 Ed. 3: Aſ. 367: But it ſeems 
ſach 2 grant untill ten markes levied, ſhall be but a Term, and ſo like to 
the firſt caſe, but no deed was ſhewed, proving the determination, fo ir 
could not be found, 33 Af. 15; verdi# 42: Bat a Feoffment 6f lands un- 
till he hath levied 207: makrsn good free-hold, P:21 E:3: Af. vox; 

A Leaſe for years ſo long as ſuch a tree ſhall grow is good, Cwere, for 
it is ſayd, That a Levſe fo long as 7: ſhall live, is but a Tenancy at will 
without Livery,14 H:8: 1 2: But a feoffment ſo long as T*: ſhall live, or 
ſach a tree ſhall grow,is a good fee, z7 H:8: 29: 10 E:z: Atrcomnt 56: and 
where a-Feoffment is made for years,the heir ſhal have it after the death 
of his Father, 1r Aſvi/e: Aſ5iſe: 197: $H: 4; 15:7 Edw.gi12: and 21 
H: 8Brooke. 


pe EIT 
 —————_— — _—— _ 


V. Where a mau may enfuoff bis wiſe, and where a ſeaffment of 
a ſtranger to 4 feme Covert, is good, and of the feoffmem) of 
the Husband alone ," the wfie being upon the Land. 


Feoffment to the wife at the Church dore, of {and within the view, i; 
good, notwithſtanding the marriage, before” entry \, *38E: 3; Feof- 
monts 47. 4 | 
See 4 H:714: That hee cannot by any means enfeoff his wife after the 
Marriage, anda feoftment to the wife Poſt fidem dataym, & carnalem 
copulam habitam ,is void, although it be before the marriage Af:16 E: 3: 
Jeeffments 119+ 
Perkins 40 conty. That at this day, ſoch a feoffiment is 8607; butſat this 
day after marriage ſolemaized, a man cannot enfeoff his wife. 
Fiſter ſaith , That a man may make a Leaſe to a ſtranger for a Moneth, 
the remainder to his wife, 4 H:7:4. | | 
Where the husband and wife acknowledge the right of the husbard by 
fine, the Rendor ſhall be received to them, and to. the heirs of 
the wife, becauſe the hnsband cannor piye bis right to bis wife, 8 E4.3: 
3: Fines 87. | 
Note, Husband and wife JoyntTenants, the bu:band may well make a 
feoffment of the Land, although the wife then, and ar ll times after be 
_ the land, and will not agree toit ,'21 Ed:3:F voffments 65: A/c 
VI #here 


Feoffments and Leaſes. 


VI. here by th, Habendum, or Reſervation, the Eſtate pre- 
* cedent ſhalbe changed , altered , or enlarged.  - 


Andis given to a man and the heirs of his body, habendsm to bim and 
[us heirs, 14 21 HG Feoffments 35: Finchden agrees, where land is Bi- 
ven to husband and wite in caile,co have to them and their heirs,or to the 
heirs of the Husband, for every Eſtite may be ſaved; otherwiſeit is, where 
the firſt -gift was in frank-marriage &6c. becauſe when no reverſion is in 
the Donor, it.is no frank-marriage ; but is a fee preſently," 45 E 3 20 
Taile 14. And Perſcy faith there, That a giftin fee to have in taile is a 
fee fimple, but 21 H 6 and Perkzns 35 contrary, and hee ſhall havetaile, 
and fee expectant, 

Upon a gift tothe husband and wife in frank-marriage, to haveto the 
tusband and his beirs, the wife hath but an eftare for life, 19 H6 22: 45 
E3.20,ButfeeP2zE 2 Feoffments 94 13 E 4 Formedon 63,32 E 1 Taile 
25 thatin ſuch caſe, the Habendum ſhill be void , becauſe con:rary to 
the premiſſes, and doth deveit an eftate given, and ſo it ſhall be frank- 
marriage and.not fee, ſee16E 3 verdilt 21, | 

Paſch 25 Eliz in Com, Bench in Webb & Potters caſe, The deed was de- 
4; & conceſss, 1 W and in Liberum mortagium lohanne filie [ue habendum 
eidem 1.W: & htredibur ſuis ix perpetwum tenendum de Capital: B. A 
It was objeted and 9 E:3: 13 E*1: vide 25: 3 H:4: by Hil, vouched that 
it was a g>0d frank-marriage , and a difference taken where a remainder 
upon a frank-marriage is limited to a ſtranger, and. whereto one of the 
Donees: But after judgment, it was reſolved by the Lord Dyer and all 
the Juſtices, that it was not frank marriage nor taile, but a fee-ſimple in 
the husband, and the old books denyed for Law, for here was an expreſle 
limitation of a fee to the Husband , which ſhall not be contradited by a 
intendment, and the husband had the whole Eſtate and the wife nothing, 
and the mords of grant, were not the words of frank marciage, for then 
it ſhould haye been /» /iberum moriagium cam lohanns filia mea in the 
ablative caſe 

And a Gift in frank marriage Habendam to them, and to the heirs of 
their two bodies is good frank-matriape, vi.guerd 116: 

Vi:31E:1; T ail 116: If a gift take once effc& asa Frankmarriage, and 
afterwards the Nonor grants the Reverſion over, or the remainder doth 
diſcendto the Donees, the eſtate ſhall not be deſtroyed, but ſhall remain 
as an eſtate taile, becauſe. it once took efteR in the donees and their 15- 
ſue as frank-marriage. | 

Land given-to R 4nd S: Habenduams tO R: for life, the Remainder to 
s: or that after.the death of R:S: ſhall have to him and his heirs, now R: 
takes ſolely for life as S doth ſuppole in a Formedon , 8 E: 3: Froffments 

Tet2 73» 
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73: but a gift to two, to have to one alone is a void Habenduwrg Edw:3: 
T ale 1, 

A gife in Frank-marriage, or in Frankalmoigne, readring Rent, how 
it ſhall enure, or ſhall be void, ſee 10 Aff.26. 13 H.4. HMeſne 74. A rent 
may be upon Frank- marriage, but ſee 4 H.6.22. by Martin , ſach a re- 
ſervation is void, 26 Aſſ.p1.66.4cc. 

A gifc in frank marriage, tail, or fee, to have for life,is void, but a g:- 
nerall gift, ro have for years ſhall be good 19 E.3.T ai/e 1, Oxflow,this 
is where it paſſeth by Livery, for by ſuch generail grant ofan Office, he 
bath but at Will, yet by ſuch generall grant of a Rent charge, he hath 
a free hold as it ſeems, if there be not ſuch an Habewdxm as makes it cer- 
tain, 7 Ed.3.eAf\ 132. And Dwucreif there be a differente, where a man 
who hath an Office , granteth it; and where the Lord makes an Officer 
withonr limiting any Eſtate, &c. 

The King grants a Mannor, to have Sims! cam another Mannor, 
or with an Advowfon in proſſe, the Advowſon nor tbe other Mannor 
ſhall not paſs : Otherwiſe it is, If I grant Manerium de D. omnm mane- 
rio de $, quere, for Paſton held it all one, 9 H.6.27. | 

A Man leaſeth a Mannor for life, ſaving the Advowſon appendant, and 
afcerwards granteth the Mannor, Habendum cum advocatione Eccleſie, it 
ſeems theadvowſon fhall not paſs, 38 H.6.45. 43. and 44 But a grant 
of a Mannor with a Hundred, or other Mannor in the premiſfes of the 


Deed, is good, 8 H.7.4.grants 42. 


w— —— 
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V II. By whut Name a man ſha'l take a Feoff ment , and where 
he is miſenamed in his proper name , and where without 
Name. 


Man pleaded x feoftment of the Mannor of D. and the Deed was of 

the Mannor of S.'and void, as a feoffment to 7.S, where the Deed is 
T. S, but good, whereſuch a Decd is /.N. and he ſhall plead it accordiug 
to his name,if he be known by the one or the other, or he may plead thar 
he did enfeoff him by the name, 1 H.7.29.Feoffments 30. and that a man 
fhall not have two names of Bapriſme, ſee 9 E-3. Feoffments, 74. 29 A[- 
16 Feoffments 28, and there it ſhall not be averred per nome», if it be of 
Sir-name, 9 Edw.4. grants 23.and there ſee a recovery by another name, 
where it ſhall be averred per women. | 

A gift to an Abbot and Covent is good without more, ſo a gift tothe 
Charch of D, the parſon hath fee, 11H. 4. Feoffments 42. pH. 5: 
acc, 

Land given to a man and his firſt ſon begotten, this is void to the S0N 
not born before, butif he be born, he ſhall take joyntly, ſo a gift t0.#- 
man and his firſt wife, 18 E.3, Feoffments Go, | 4 

An 
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And a gift to.the Son or, wife of f.S.. is good without any other name; 
if there be ſuch at the tine, AM. 30.E.z.Feeffments 64. as a gift tothe 
Heirs of 1.S, who is dead atthe time, 11 E.4. Age 25. | 

Mary pleaded a Releaſe to her by the name of Mariot, Mowbray con- 
ceived that ſhe might plead that Deed, - if ſhe were known by the one 
name or the other,” Finchden, contrary, but if it were confirmed by the 
name of Marier, the ſame muſt- be ſhewed. See the gift wasto /. and 
Mariot his wife, ſo as there needed no name of Baptiſme. , 2ere. 46 
E.3.22» | 

Ladd given to F. the Remainder to the Monks of the. new founda- 
tion of theKiog, and becauſe they had notaPrior at che time, the right 
is in the King, till the Prior bemade, and then the Leſſee ſhall have aid of 
the Prior, 32 E. 3. e£4d 37. and in ancient time a grant to ſuch a 
Com-Monk did ſettle in the houſe, but a grant to two of the beſt 
men of ſuch a-company in London, who have not a Corporation, is void, 
and they of L2ndon cannot preſcribe to- make Corporations, 49 E.z, 
Deviſe 7. | 

A remainder in. Tail to the heirs of 7; and S. isa Joint-tenancy in 
them, if they be now heirs, andif to e. and to his heirs, andto f.this 
1s a ſeverall Right, 4.38 E. 3» Formeadon TS. 

And if two Parceners alien, reſerving Rent, they are coparceners, and. 
not Joint-tenants of the rent, 38 E:3.32. but where the remainder is en- 
railed ts the Heirs of f.S. and T.N. if: one hathriffuea Son and dieth, 
and the other dieth, bis Sow-ſhall not bave any thing by Faxchdes, which 
Thorp denied, 3o Af.47- | 

And if a Remainder be intailed to the next of the blood'\pnerorum of 
y. and #, hath two Sons and a daughter, and the daughter hath iſſue 
at the time of the gift, and the Sons nor,” the iſſue of the daughter alone 
ſhall have the Land, although that the Sons have alſo iſſue betore the 1e- 
mainder fall ; but a barns, 0971 %r heredibus pucroruw, fhall. be to all 
the iſſues born whea it falls. «ere if one hath iſſue and dieth before the 
the others have any iſſue, ſo as he is heir of #. andir:feems to be all one, 
30aAſ. 47. Deviſe 14- | $141 

The remainderin tail to T. fon of f. tten of the body of ?.Candy, 
g00d, without naming the.wife , But in a Formedon ſhe ought to put her 
name, 30 E.3.18, Feoffments 64. 


—. ——_— —— "_ —_ < —_— — ——— 
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VIII. Where a Feoff ment by « Letter of Atturney ſhall be good. 
and where he doth not performs his authority, and of a Leaje 

or Feoff ment by Bailiff, Steward, Deputy &c.. 
[: 2 man. make @ Letter of Atturney to enfeoff-T,, upon Condition 
and he deliver him Scifin without condition, the other may well plead, 
that, 


109 


that be did notenfeo@ him'.m-manner\ and for, CH11.H 4,3. Feoff- 
ments 41. Seethere, a Fepfiment well made by Letter of Atturney for to 
deliver Seilin, without any.deed of Feoffment. y 

- Alſo theLivery upon. condition 1s void, when the Letter of Atturney 
was tomake it imple: without condition; 12 4ſſ.2. Bur if the Letter gf 
Atturney be fimple, and 'by word the: Feoffor command him to deliver 
Seifin upon Condition. ,Q»eve,1f the ſame be Countermand;and it ſeems 

not, becauſe he:cagnot have an authority without deed &c. 26 A(/ 39. 

35 Aſ.5.38 Aſſ.3. of the countermand, vide 34 H.6. Adminiſty, 3. | 

A-man makes a Feoffment in Fee, and a Letter of Atturney, to deliver 
Seilin, and before that done he becomes deaf and dumb, ' but his intent 
may be well gathered by ſignes, that he willech that the Feoffment be 

made, for which, Livery was made afterwards,and it was adjudged good, 
25 Aſ.4.Feoffments 8 4; 3 

eA. made a Feoffmentto T. with a Letter of Atturney to a ſtranger 
ts make Livery: of Seiſin afrer- the death of -F. now Livery made in the 
liſe of A. is a Diſſeifin of him,although he agree to it afterwards, 46 4ſ, 
38; Feeſfments $9: Wich concciyed that here 7,was Tenant at Will, ec.a: 
if he hadentred by tHe Commandement- of 4; 18 H.6,16. and Livery 
after the death of A. ſhall be'yoid,r.H.7,8. 

He who. makes Livery by 4: command is a diſleifor to him who hath 
Righr Paramouct, as.if-a Bailiff make Execution by a- Warrant, he isa 
Diſſesfor, ro a : ſtranger: who) hath\'Righe, 10 E.3;4ffife 162. bur if A. 
diſſeiſe 8 to. my uſe, .ahd'/Þ command 'F .to take Seifin for me, Aſliſc 
will lie againſt me, without naming him, 35 Aſ:2. 

It was faid,  that-a Bailiff; Steward, nor:the Commander of a Priory, 
could not make a Leaſe of the Freehold, burtwell they might by Copy of 
Court-roll, A:19.E .yiFeeffments 680 

- AFeoffmentand a Letter of- Atturney'to:make Livery to 1. afrerwards 
the Feaffor doth-race the name of. /; and writes &.and/fayes nothing, the 
Atturney makes Liyery'tor A. | and afterwards the Feoffor doth agree to 
it, this 15 good &c::35 Aſe6:26 4} :39:; 

Livery made by Atturney after the death of the Feoflor is void, 1 H, 
5. ax Po Ig ter-the, death of che Grantor ſhall be good. 


——— 
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I X.Wkat shall be ſaid a good Livery and Sciſtn,and when it need- 
eth not, and when Þivery is good within'the view,and when ow. 
| Ktv) | 


f (ET, 1 


Feoffment ta.a woman at 'the-Church doote, of Land within the 
View is gogd, 38 E.3z. And 


1t,cheSo.n. do gc backthe Land to.the Facher in the Church, ow 
13s «14 100024: vs £- . Till 43- i! 


"0 
 Feoffments and\Deaſos. - 
view, the Father being in poſleſlion, it is good, 41 EF. 3; Froffwents 53. 
39 A([. Feoff ments 88. b (mr 1604 v 

If a man dodeliver a Charter: of Feoffment+ tome, being ſeifed of the 
ime Land, and prayeth me. to' deliver bim Seifin of the Land, and 1 do 
deliver him back the Charter, without ſaying any thing, nothing paſ- 
ſech, but if I deliver it back expreſſely, in the name of. Seihn of che Land, 
i ſhall paſſe, and ſo was it adjudged, 7, 43.Ec3. Feafwents gt, 

:$ -(f.2.39 ALTACA AC 137. 27 Aj4:61.41.£:3,17.6,35 H.6.3r, 
 Froftments 174. Tfa man deliver a Charter of feoffment upon the Land, 
Quere, if it do amount, to A good Livery , B if heſay, hold and er- 
oy this Land, ,actording to the Deed, , jt is a good Livery, ifbe atter deli- 
er the Deed upon the Land. he: ſay , enter and” enjoy , jt is a good 
Livery. 36 Eliz (allard and Callaras Ca & Was this,, Standforth, Eaſt- 
01, reſerving an eſtate to my ſelf and my wife, .I do give thee my Lands, 
ir being upot: the Lands acjudged it did amqung to aLiyery. 

If the' Diſſeiſor wave the poſſeſſion, and the Diffeiſee claimeth the 
ame by fufficient words, or other. matter, and. the Diſſeifor being upon 
the Land deliver a Deed of Feoffment, of that ro the Piſſeiſee, and. he de- 
liver it him back again in name of Seilin , this is a good Feoffmenr, 
by Finchden, 41 E. 3.18. But if the Feaffor be not upon the Land, it 
ſeems the other hath but an eſtate at will by {uch delivery back of the 
Deed, 18 H.6. 16. I 7 F | 

A man lying fick, doth deliver to B, a Deed of Feoffment of the fame 


houſe, and ſaith, Habeas & -tineas, according to the. form: &c; this is Sce Callar4s 
a cood Feoffment, although he doth not go our of the houſe, bur dieth Caſe before, 


there, 27 Aſ.6» Feeffments 85. this is if the Feoffor do not claim the 
Freehold afterwards, P. 11 E,3.Afiſe 86. 11 4/1.43, 
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X. Where Feoff ment by Dareſle ir void , andof non ſanx 


memorie; 


A Feofftment made by Dwureſs, is void. and an entry by ſuch Feoff- 
{ L.ment is a Diſſeiſee ro the Feoffor, 41 E 3.9; 9 H.7.25. contra, and 
it {:ch'a Feoffor ar large, after do releaſe, yet be ſtail have Afliſe, 15 £. 
3. Daveſs 14. | 

A man ot #0» ſane memorie , maketh a Feoffment ,; and takes back 
an eltate for hife,he is for ſo much remitted, 25, A/.4.Froffmencs 44.vide F. - 


X,2.:03.ant 35 2/5.10. 


Xt. Whey 


iz Feoffments ond Leaſes. 


2 4 L there 4 Feoff ment by 4 Termer, or Tenant at Will, ana 
the like, (bail be ſaid a Feoffment, and of what value, ay} 
wh.re a man ſhal have a Freebold and rerm together, + 


F he who holdeth - of me in Villeinage maketh a Feoffment to , 
ſtranger, this is a Diſfeiſin to me, although ir be good betwixt the Par- 
ties, andit (ſeems that he might make a Feoffment is no Plea againſt me 
upon ſhewing the ſpecial! matter, H.14 E.z. Feeffments 67, 
Vide 23 H. 8.7. and 25 H. 8..1t one leaſeth Land to 7.S. for years 
where he hath' nothing in the Land, tendring Rent, the Leſſee entreth 
and" payeth his Rent, the Leſſor is a Diſſeiſor. Luere if the Leſſee be 
not the ſole Diſſeiſor by his Encry. 
21 E.z. Receits 131. If rhe Guardian aſſipne Dower where the wite i 
not dowable they are both Diſſeiſors, as to the Infant.7ide$ £.3, 4 ſiſe 
149.16 E 3:8 Aſſ/c,2$-The Gnardian of an Infant made a Feoftment, 
cHeheir brought Aſif withour- other Entrie. 
If oneenter and occupierh ro my uſe, his Feoffment is a diſſeiſin to me, 
3E.; Aſie 149. 
Two Coparceners alien by Deed, the one being an Infant, and in the 
Guard of hoorher aud alſo ſealerti the Deed, yet this is holden a Diſſei- 
fm to him by the other, $ E.2. Aſ.394. p 
A Formedon upon a gift of "Tenant for years, or for life, it ſhall be a 
good iſſue, that he was nor ſeiſed of fuch eſtate whereof he might make 
a gitt for him in the Reverſion, but ir was againſt every ranger, 18 E.z. 
Jſame $6. : 
Leſſee for years makes a leaſe for life, Remainder for life or in Fee, if 
he in the Remainder enter, be is a D:ſleiſor, 50 E. 3.22. 43 E£.3. Diſti- 
in 5, 
_ *Ditez. Leſſee for years or 'at Will, by his Feofiment was a Diſleifor at the 
fa 8. if the Common Law, 10 E.3z. and theFreehold is in them, 12 £.4.12. 
King atienezch The King, after thatthe Ward was of full age, and before Livery made 
”y Lex 108nt a Feoftment to a ſtranger, the, heir ſued his Livery-andavoided it, with- 
_ aps », & out having a Scire acias &c.F,qH.4. Liverie 23, 
ny = =g 'S.,. If Ceftni que aſe, occupie the Land at my Will, and makes a Leaſe in 
ture of 1 4,4, His name, this is a Difſſeifin. Zuere, if 1 give power to my Leſlec at 
cap 8.1 ſhall Will ro make a Leaſe,if the ſame be a Diſſeiſin &c, 4.12 E.4.12. 
brve able dz- TIfa Termor holdeth = Term,and maketh a FeoFmenr,and if there 
mnages,22 &2+ be twenty 'Feoffees © over, yetithe Aſliſe ſhall lie agajnſt che laſt Feoffee, 


APV6 467. a6- 44 E.?}. Attainder 22. the Lord Furnifalls Caſe. 
* If Leflee for years leafeth for life, and the Leſſee dieth, the Leſſor or 
ſucceſſor ſhallhave T erminam qui preteriit, and the Reverſion is in them, 
7 E.z3.1ſſne7. 
A man makes a Leaſe for life, and if the Leſſee dies wichin twenty 
years, 


/ 


. .\Feaffments and\Leaſes. Sr; 


yeates, that his Executors ſhall hold over the Terme', this is good, 19 
E: 3. Covenant 24+ 


. 
mm pn nn "Y —_—H—(l@w___—— 


 #—_— > m— 


X11. here 4 Feoff ment [ball beintended « F 66; where a Free- 
hold on.y , and whertmaae void for incertainty, 


YO O— 


Na Cui in viesſuppoling a Feoffment-ro'the Husband, and the Wife 

Plaintiff ; ix ſhall be intended #Feelimple, although ir be nor expret- 
ſed,if the other doth not furmiſe the contrary, P:B-E:3:24 Brief 448. 

Leſſee for life voucheth his Leſſor, who doth him revouch, ſuppoſing 
that be did enfeoff him, and took back an Eſtate for life, and good with- 
out ſaying that he did enfeoff him to him and his Heires, for that is inten- 
ded,17 E:3.Vowcher 152. | | | 

An Obligation. is good which doth not' expreſſe to whom he is boun- 
den, if he acknowledge in the Decd that he oweth to 7. &-&þ E.4q 22. 50 
if it be paying to the Obligor, it is g00d,4 E: 4.31. 

A Releaſe which is, Noverint,&c. mel. S. relaxaſſe, ec. omnimod: 
afticn:1, quas idem B. habet 1.$.is void for the non-certainty, otherwiſe is 
it of an Obligation, becauſe that is ſeverall,14 E 4 2. 

A Gifeto T. and C, & heredibss, without ſaying (ſ#3s) is but a Free- 
bold, although they have Warrant to them and their Heires, 19 H:6/73. 
20H 6.38.22 H.6.5. otherwiſe it is of ſuch a Deviſe,2o H.6. 38. 

AGiftto T. R:mainder havedibus, not (ſuis) is but a Freehold, 20 H. 
6.39. A Remainder limited to the Heires of T. is a good fee, without ſay- 
ing, And to their Heires,zo0 H 6.39.9 H.6 ac. 


= - V——— — _— PX__ 


X1V. Where a Feoff ment by the Quecn alone fhall be good, and 
how, and where ber Leaſe, or Aion brought by her alone 
thal be good, 


e by reaſon of a Feoffment of the Anceſtor of the Queen, prayed.in 
aide of the King, and youched the Queen, and good, alſo might 
have aide firſt of the King, and afterwards of the Queen, if ſhe were in 
Reverlion, by Brian, who faid, that the Queen ſhall do all things per- 
ſonals, as make Leaſes, Feoffments, and ſhall be bound during her life 3 
H.7.14. Aide of the King 32. And ſce a Leaſe of the Queen S life Has 
E.3. Petitson 20, And an Annuity granted by the Queen, 2M, g H. 6. An- 
nuity 4. and 5. 
_ And if the Queen leaſeth for life, rendring Rent, the Leſſee ſhall have 
ade of the King,o E. 3.42. 
F1.10E.3.27.6.19 E. 3. Quare Imp. 146. The Wife of the King is as 
a Feme-ſole, exempt from the King, and is of abiliry ro grant or to pre- 
Uuu ſent 


—_ 


.2\ Feoffments and Leaſes. 
fent to an Adyowſon. Bur in ſome caſes ſhe ſhall participate of the Pre. 
rogative of the Kin, and therefore vi18 E. 3. 32 244k. 3.35. Plewity by 
preſentation.is no bar againſt her, =. 

If the Ring confirmerh the Gift-in taibof the Queen;”the Donee ſhall 
have aide of him without words of Warranty, for the Gift of the 
is as His Gift: And it was ſaid, that Queen Putfchaſer ſhould Hold 
a5 the Feoffor held, and of the ſane perſon, M. 9 E:3." Aide of the King, 
80. . ' 
' Annuity brought againſt rhe Queen,who granted an Annuityto be had 
de quadam ſumma aſia for her Dower, out of the''preat Ciftome of 
L. $9 where. it was 0 be takenont of an: Abby,g H:6.'13. and'5 5, 
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Livery, and where by the Condition performed aftcrward,, 

* ' andÞpvhere it is upon Condition without ſpeaking of it at the 
Livery made, and of Feoſſmgnt, Cauſa matcimonii pro- 
locuti. | 


XV. Feofſ ment upon Condition, 1nd where the Fee ſhall paſs by 


Deed was of Land to/T. for twenty years/and that after” the twen. 

ty years T, and his Heires ſhould hold forever by twenty pounds 
Rent; It was holden that if rhe Grantor within the Term dieth , the 
Wife ſhall have Dower, and his Heire ſhall be in-ward, for the Freehold 
is in him untill-it doth appear that the otheragreeth tothe Renr, &. 31 
E. 3.Feoffments I19. | SES 

The husband leaſeth the Land of his wife for years, and in ſurety of the 
Terme makesa Confirmation in fee upon the Livery, he expreſſect the 
intent, that he ſhall have but for the Term, yet he hath fee becauſe the 
Condition,isnot expreſſed in the Deed, and it conld not be found where 
aſimple Confirmation was ſhewed. 19 Af.20. But if a Feoffment be, and 
Livery abſolute, bur ſpeech that the — 1s upon-Condition, it ſeems 
the ſame ſhall be well found; but if the ſpeech be before the Leaſe for 
years, or if the ſpeech be, that I you enfeoff1n ſurety of the payment of 
twenty pounds, arid after at another day a Feoffment is made , this is a 
fimple Deed, although the Feoffor hath paid the money to: the Feoffee, 
yet it ſeems he ſhall not. enter, for it was enquired if ſuch ſpeech 'was at 
thetime ofthe Livery,34 Aſ-1.4ſ.311. | «; 

A Feoffinent Cauſa matrimonts prolecats,. ſhall be averred fuch, al- 
though. that an abſolute Deed be. thereof afterwards made ; bur if the 
Speech be of a beoffment with a Remainder , . and an abſolute Deed be 
made and Livery upon.it, the ſame is no Remainder; '34 Af. 1. 12 E. 1. 
Feeffments 114. 8 E.2. Entry 78 vi.4. Mar. Dyer 146. 

A woman made a Feofiment Can/a matrimonis to B. who married her, 
aker ſhe died, her Heire did recover, and in a. fortdaxceftor againſt the 
Husband, 13 E 1.Feeffments 113. A wo. 


Feofimints ind Liaſe 
[ A woman made# Feoffmentt@T. del pataprich; Canſa t®BUHr imonis, 
&6. by evpreſſe Condition, and after the death of T. ſhe welt 'entred for 
the Condition broken,qr Af. ty; Commditionr7, oo 
{awſea matrimeni: well maintained by the husband and wife againſt 7. 
alchough it appearerh rhat the wife cannot now marry him , but becauſe 
the Charmer was abſolute; and it appeared that ſhe had received forty 
d of him for the land; ſhe could not have the averthient; ec. 8 E.2. 
Entry 7B: Fitz. N,B\21 5.40.95. 41 E. $76 and'19. 4A; Dyer, where 
that is an exprefſe conſideration-1n a Deed, another ſhall not be averred, 
bur if «Deed be abſolute; and no confiderarion is expreſſed, a conſiderati- 
on out df the Deed-may'be avetred;C.L11.204:45. IL 
-- VVherea mangiveth land to a woman, Canſ4 matrimoniz, and after- 
wards marrieth her, the Gift thereby is not defeated, 27.5 ©, 2.Cm: 19 vi- 
14 24 4nd if he will not marry her, he ſhall nbc have \Aſarrimonis prole- 


c«ti, F/N ;B:205.F, Bur it ſeems that Wricdoth not lye upon a Gift- in | 


tail,ib. {+2 part 54.40. | 
Leſſee for years, apon Condition that he ſhall have Fee if he be- diſtur- 
bed, being diſturbed, be had an Afile without re-entry, 10 E: 3. Afife 
1 01.v4.6R-2,:9 vid juris clamar 0: 12 E:z Youcher 26 5.Lit.81/etF: 750. 
A Feoffinent, upon Condition that if he hold the land peaceably tif- 
teen years, the Eftate ſhall be-void , and within the term the Feoffor 
grants the-Reverſion bs, fine, the Tenant attorneth,” chis is 
go00d, quere 45 Af. 10/Seethe Feoffment- was in ſurety of the term of 


: 


fifteen years : And the opinion was againſt the Grantee of the Reverſion, 
becauſe theTenant after the atroramenr,& within the term, was put out. 


———_—_—_— _ — ———_ 
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X Vi:' where 4 Feoffmeiit of Lands jeiſed into the Kings bands 
sball be $098. | | 


the King. and levieth a Fine, it.is void ;. bur a fine levied by him with- 
out intruſion, is good to bind him ang his Heires, 1 H.7.5.Fenes 26. vi:1; 
H:4. 3. by Haxk, that by a Feoffment afterantrufion nothing paſſeth. 
So of a Feoffment of Land, ſeiſed for primer Seifin, or for [Alienation 
without licenſe. And Frowike conceives that the Seiſure of the King, 
of Lands of a Prior Alien, or for a Fine for Alienation , ſhall 
avoid every Feoffment of them made wichour his licenſe , and upon 
enerall licenſe to alien ſuch lands, he ſhall not alien untill the Kings 
ds be removed. But a Feoffmentofa man outlawed in a perſonall A- 
Qion is good, and the King ſhall not bave the profits afterwards, other- 
AS tis ofa termfor years,21 H.7.7. 13 eAſ:59 H6 20. ac. 
Ifthe Heire entreth after Office found of a Tenure for the King before 
Lavery ſued, and dieth, his Wife ſhall not have Dower : Otherwiſe it is 


uUnaz2 of 


þ the Heire be in Ward of the King , intrudeth upon the poſſeſſion of 


515 
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Feof/ments and Leaſes. 

of an Entry before Office,4, He7-1. Doggy 18. Andthere Fitz. faith, That 
the Feoffment of the Husband in the laſt caſe is. good, and. ſhall not. be 
defeared by the Office ont; bur it 4s not ſo ; gt ay? at large... 

Schard conceives, if it be found by Office,. chat he who bath buc for 
life, died ſeiſed in fee, and held of the: King, here he in_the Reverfion 
might well make a Feoffment ofthe Land. during the poſſeſſion. of the 
King, becauſe the King hath not cauſe to ſeiſe upon the matter+, Other- 
wiſe it is where Livery ought to be. Bur where ag O»fter /e main ſhall be, 
a Feoffment ſhall be good after that in Chancery , before a Writ of diſ- 
charge ſhall be to the Eſcheator, yer before that the King ſhall-haye the 
profits, becauſe the O»ſter le main 15t0.no.perſon certain, 19.E: 3. 3, A/- 

e256. > 4 | | 
Mele for ifeupon Condition commit Felony, and after Exigent be- 
fore the King hath ſeiſed, the Leſſor entreth for the Condition broken, 
the ſame is good, otherwiſe if the King had ſeiſed: But ſome thought 
that for the Condition broken after the Exigent, that he could not enter, 
27 Afſ.50. And that after Sciſure he ſhall nor. enter, 5 E: 4. 4-vi. 3 E, 4, 
27 


wb - 


Vi: 4.E.4+ 23.If it be found by Office that the Kings Tenant is ſeiſed 
of ſuch lands: 1f another hath rent our of the land, it he grant the ſame 
over, the Grantce ſhall not have the Rent, but by Petition tothe King, 
So ifa Condition be. brokeg, the land being, in the poſſeſlion of the King, 
there can. be no. entry for it upon the + And ſee 4 E:4.23,' what 
land is forfeited to the King, he ſhall hold ur difcharged. 
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X V 11. How the form of pleading of a Feoffment ſhall be, and of 
the pleading of 4 Feoff ment made by Celtui que uſe. 


Ee 35 H:6.63. of a Feoffment, he ſhall ſay, In his Detteſne as of Fee, 
Ons of a Leaſe for life, as of Freehold. | 

He who pleads a Feoffment of Ceftui gue w/c in Bar, may well plead ge- 
nerally that be entred, and* 41d him enfeoff, if ir be void by the Sta- 
rute, as that be was within age, impriſoned, &e. the other 'ought to al- 
ledge that,T. 6.H.7.6.Verdif#1 5. | | 
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I; Where a Keſervation of « Rent by Deed Poll upon a Feofſment 
ſhall be good, and where it is not good without Deed, and of 


Advow) on, 
N\ ved upon a feoffment byDeed Poll, for by the exceptance of - 
tke Livery the feoffee hath agreed unco che Condition, o. 
$ E: 4.8. Feeffments 14. Danby contrary. | 

Although the Deed of feoffment or cenfirmation-by which the Rent.is 
referved be indented, and the one ſeal one part, and the other the-:other 
yet if the feoffor ſpeaketh all-in the firſt perſon, it is his Deed onely, an 
the feoffee ſhall not be bounden, and the Reſervation void by Danby, and 
{0 was the opinion of the Court ; bur if ir be, This Deed witneffeth, &c. - 
it ſhall bind both parties, 35 H.6.3 3 . Eftoppel 88: | 

a Woman who recovered Dower, grantedall her Eſtate; and made Li-- 
very upon the land, rendringRent without Deed, P: 45 E:3. Scire faci- 
a 92, 

Danby in a manner agreeth, that a Reſervation of Rent upon a feoff» 
ment by Deed Poll ſhall be good, with theſe words, 1u cxjus res T eſt ime- 
11m pred: Ft. the feoffee hath pur to his Seal : And upon a Gift in tail, it 
ſhall be alſo good without Deed;8 E:4-8.Feoffments 24- | 

( +/tnii que wſe entreth and Lealeth, rendring Rent, this is@ void: Reſer- 
vation, if he haye not a Deed of it ; As a Reſervation. now. upon a feoff- 
ment in fee, for the Reſervation is in the feoffees, 5 Hz 7, 5. Feoffments 
J3. 

It was holden P:21 Jac: in the Exclieq uer Chamber by all the Juſti- 
ces inthe Lord Sheffrid and R arhiffe caſe? That if Ceftns que u/e makes 2 - 
leaſe for liteor years, that he convey. no Reverſion: And-upon on 
- Leals- 


Ote by Needham and Littleton, that a Rent ſhall be well reſer-- 


F - bt - ” 
EF ge . 75> 


Feoffments and Reſervations. 
:Leaſe prrd'sy Rent, the Reſeryation is void, unleſle it be by Deed in- 


dented;vi.21 H.g,zs.8 H.7,8.27 H;8:13, ac. bac he 
A feo Seer et acre, and Adyowſon appen- 
Dee, as it ſeems, for the Advowſon doth re- 

&5 


a 
dant, it is with 
main appendant 0 


our 
the acre, E:3.66, Livery 7. 


—c———_—__— 
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11. Where 4 Reſervation way ve of bt of the thing grawed, or 

of part of that which paſſeth by thz Feoſdment , and where re. 
+ fervation ſhall be of tbembot- / - 

= ks. 4 Py ” Fa 
Y a generall of Woods, all paſſeth, but the Leſſor mzy well re- 
Berfttc g ood by ſucki a Lealſeby word, 22 E:3 8. Feoffments 
; 6, ” A | © = iS 4 
; A man giveth all his Tenements in D.except one Chamber where him- 
ſelflyerh, the ſame is good, tt E:3.Afſ. $6. 

Note, if a man hold of me by Fealty and Rent, and 1 do releaſe him 
all my righc in the land, faving the Renr, I ſhall have the Fealty alſo, be- 
- cauſe it is incident to a Rent-ſfervice, and the Rent is ſaved ſuch as it was 
before,1 1 £:4.11.Releaſe 16. So if I grant the Rent in that caſe, ſaving 
the Seigniory. But if he holdeth by Homage alſo, then the Grantee ſhall 
Have bur aRent, ſeck by the grant ofthe Rent, ſaving the Seigniory, 29 
Aſe20.Gratts 96, oo 

'C 2.part'intheLord (romwel Caſe,ac.g E.3.1.ac. A man may enter 
into a Warranty, faving to himſelfhis Rent, or Wards, 2 *: 2. Youcher 

108, and fo was it adj in T#ſcr and Bradberics caſe, 23 Elix. if the 
faving be by Indeneure: L 220% 

A man grants 'foram partes piſcarie ſme, from D+ to C. ſalve fagn 
molending ; by this Reſervation the fiſhing in the Pool is not reſerved, be- 
.canſe he may have other profits of the Pool, und there are no expreſſc 
words of it, but if the Grant had been Preter fagnum molendini mei. 

Skipton faith expreſly , that the & nor intermeddle 
there. Alſo he raight have reſerved p che Fiſhing by expreſſc 
words : As parcell of his land feverall upon a Grant of Common in all his 
Lands. * But wich ſaid, Tfupon fach Grant he' hit! ſaid ,, Salve P/caris 
mea, it ſhould have been void becauſe contrary tothe Grant, 34 <A. 11: 
Aſſ.316. 

A man granted unto a Prior byfine a Parſonage, ſaving to him and his 
Heirs, the Prefentarion tothe Vicaridge, from Vicar ro Vicar for ever, it 
was a good fine and good Refervation, AM. H:3. Grants Bg. 

A man givesa Mannor, faving tohim and his heirs, one acre and the 
Advowſon appendant, the fame is good, z1 E 3, 66, Livery 7. 


my 


HI, Where 


Feoffments and Reſervations: 
# 1 


111, here Reſervation of the profits of the thing granted ſhalbe 


gocd, what things may be reſerved 


"and where the R:- 
ſervation thalbe void. "oh 943 


He Lord confirms the Eſtate of his Tenant, ſaving ancient demeſne, 
Tim Rent and ſeryice ; nothing ſhall paſsof the Services, 33 H. 6. 
Eſftoppelly 7+ ; | 

It Lenfeoff one of the Mannor of D. ſaving two acres; through which 
| uſed alwayes to carry and bring my goods from the demeſn Lands. H;”, 
in a manner agreed , That the Feoffor ſhould have that way, becauſe my 
(e)f had it as a profit of a Mannor &c. T.zo E.z3. Admeaſarement $, 

Profits of a mill aſtigned for dower, 45 Ed.3.Dower 50. alſo gifts in 
taile, and Formedons of them, 16 E.3. Formedon2 9. 

A man giveth Lands to an Abbar, Prior, and Covent, 1t4 quod Prior & 
(onvent ns habeant onmngs exitus &c. abſque hoc,quod Abbas; &c. aliquid 
{uſcipient ſol va pralacia [ua ratione conceſ1ionss predift,and good, bur yer 
the Aſliſe ſhall be againſt the Abbot alone , 14 H. 4. 10. Non-ability 
21, 

Common granted for a Way upon an-agreement without Deed, 15 E 
2, preſcription 51. 


If a man makes a Leaſe upon condition that the leflee ſhall not take the - 


profits, this is a void condition, 6 R_ 2. 2 nid jwr5s &c. 20. 10 it ſeems of 
luch reſervation 38 H.6. 38; ace” 


A Rent well reſerved upon a gift in Frank-almoigne, and ſo of Frank- - 


marriage,13 H:4: Meſne 74; See a gift in-Frank-marriage with his duagh- 
ETD ſibi & bzredibus (ui: vil cnicunque aſ1ignare voluertt red> 
dendo 12 d: and a good Frank-marriage,and the land ſhall revert to the 
Donor after their deaths, without iſlue, notwithſtanding the Aſſignment 
of the husband after the death of the wife without iſſue, :3F:1: Formedox 
63! ls 
See 4 H:6:22: by Martin, Where a man gives land with. his, Daughter 


in frank-Marriage rendring Rent, the Reſervation is void , becauſeir is- 


contrary to the teuure, which is to be quit and free, till the fourth degree 


be paſt, 26 Af, 66: by Richell ace: and {o in that adjudped, in Webb and. 


Potters caſe 25 Eliz: in B: R: | 
A man gave land to the Prioreſsof D. by Deed, Dedi &c: onenia. terras 
& tenementa abſqy; bomagio & fidelitate habend: & tenend] de me & herved: 


mis, reddende inde mihi annuatim 10 5, tautum pro homagio, & fidelitate,” 


& pro omnibus que exigipoter. ſalvo tamen ſcntagio Domins Regis, quan- 
do currit , andthe party by this Deed claimed Frank-a/moigne, but the 
Deed did not prove that, but it was holden by Brown and ſntford that 
2gainſt that Deed, the Feoffor nor bis Affignes ſhould not avow for bo- 
mage, yet eſcuape is reſerved, which-drawes to-it homage, 7:19 E:2: A. 
vewry, 224. | A man 


519 
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Aman pranted an Advowſonin fee, reſerving ten marks of Rent, which 
he cook before by the hands ofthe Parſon, 29 E:3: Aſ:36r. ſo a man 
granted ch ſaving the vicaridge, 2H: 3:grants 8g: 

Dnere this caſe, For 44 E: 3:4 5 C:5:part Edwardscaſe, C.5:part: 4: 
The Lord Mowntjoys caſe, a rent cannot be reſerved but out of things in- 
corporegl, and not out of things. incorporeall, as an Advowſon is, But 14 
E: 3.Scire.facias 122:The King may iſſuc'a Rent out of x#Fairewhich is jn- 
corporeall, and ſo out ofa Rear, 


HW Q— ————_———_— 
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1V. YVhere Reſervation ought to be only to him who makes the 
Eſtate, and where 40 one of them, and where it may be to g 
ſtranger, | 


A Sie of Rent by, a woman, It was found that her husband did leaſe 
Z \theLandco the Defendant, reſerving rent to him and the ſayd 
womanhis wife, fortheir "lives, and that he was ſriſed of the Rent and 
dyed &c, Berry, Becauſe i: appeareth no gift of the Defendant to te 
wife, & c. but the busband reſerved &c. and he could not pive to bis wife, 
thewifeby award took nothing, 13 E.2.Feoffments 108, | 

Vs. Littl $0, Dettor and Student, 94. It is a Maximein Law, that 2 
Rent properly as a Rent,cannat be reſervedto x ſtranger, Vi. 2t H.7 2 2. 
by Frowick, A diſtrefſe cannot be given to a ſtranger to a Leaſe, 49 E 
3. 15, A man gave land in taile, reſerving rent to him and his wife, it was 
void as ro the wife. 

N. acknowledged, &-c. the right of E. wife of R. Come ceo, "ec. and 
Cor that R. and E. didrender unto N' for the life of H. aud bisheirs, and 
ne: receivzd, without giving the husband alſo ſume eftate in the reſer- 
wation.of the reverſion, becauſe he was party to the render, 16 Eav. 3. 
Fines 3.c&c. upon ſuch fine to the husband and wife who render for life, 
be could not reſerve the reverſion to themand to the heirs of the hus- 
band, where upon examination, it appeared that ſhee had « joynt cſtate 
with the bus þand in the fee before, becauſe nothing is deveſted but the 
Freehold, nor the Reverſion cannot be reſerved to the heirs of both by 
fine. But Trew Jaid, That the reverſion might be to them and to the 
heirs of the wife, becauſe the busband that he bad fee before, $ £4w.3.3. 
Fines 87. 

rw. levied a fice to 7, as thoſe, Owe 7. and x. bis wife bad &c. the 
rendring of the landto hm in taile, Tenend: of the cheif Lord, and 
Reddend: to the husbind during b's life, ewenty pounds with diverſe re- 
mainders over, each to hold and render to the husband as before , and 
good, without reſerving any thing to the wife, if ſhe had not any eſtate 

before. But Shard ſaid, That ſuch Rent charge conld not be good by 
wy of reſervation, nzmely co charge the iſſue in taile, for which m_ 
£pe 


b | ag 
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ehe fine was levied withour the reſervation, 9 £.3.6. Fines $9. 

A. enfeoffed C:in fee, rendring to him and B, 4o x. per annum, with 
clauſe ofdiſtreſſe, and A. and B. brought an aft of che ſame, which 
' was challenged ; becauſe char B. bad not apy thing in the land, cc. Ber- 
11, If we ſhould award the title ſufficient, you ſhould be artainted of di- 
fin, without taking the Aſſiſe. Srone conceſſit, and the Aſſiſe was ta- 
ken by aſſent of the parties, 18 E.2.A{i/e 381. 

Land is given to husband and wife in ſpeciall taile, the remainder to 
the right heirs of che husband, who dyeth without iſſue, the wife took 
to husband one R. and they by Indenture did leaſe the Land to T. who 
was right heir of che firſt husband for the life of R. rendring rent, and 
and re-entry for not payment ec. he payd the rent , and afterwards en- 
feoffed N. in fee, and for the rent behind in the time of VV. they entred, 
and being put out, did recover in Aﬀiſe, apon this matter found, and that 
for the rent behind, for there was no forfeiture, becauſe he who made 
the Feoffment had the reverſion, and their leaſe to him was no ſurrender, 
for he was concluded of that by the Indenture, which did affirm the 
reverſion in them, Alſo the Reverfion ſhall not be ſaid to the husband by 
the leaſe made for his life, for that is not expreſſed in the Deed, and the 
wife was remitted by the entry, 29 4/1iſe 64. Aſii/e 292. 

Husband and wife, and three ſeiſed in fee. leaſe theland to a ftranper, 
reſerving to them and co the heirs of the three, and afterwards all of them 
brought waſt againſt che Tenant, as Joync-tenants of the fee, and well, 
for the recovery is void in a manner, by Schard and Wilby, becauſe the 
Eigae righe ſhall aot be ſo devefted, and the deed ſhall be no eſtoppel to 
busband and wife, to claim their reverſion; for a man may well avoid his 
deed made, although not bis fine, by zyi/by, 14 Eaw.3. Brief 282, 

See 38 E.3.8. That ſuch reſervation ſhali be good by inten{ment, that 
he had fee before, Y; 38 H.6.24.2 R 3. acc. 

Note, If the King leaſech l:nds by his Letters Patents, rendring rene 
ta ſtranger, the ſame is good, and the ftranger ſha l diftrain for the 
lame, and ſhall bave debt after the leaſe determined, &5, 44.35 H. 6.36 
P rerogarzue 5. 


= 
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V. Reſervation by the word ( Salvo ) &*e. where it hall ve of 
the Ancient R'mt,and where of new &c. reſerved by that 
Deed and bythe words, Reddendo, Faciendo, Reſer- 
vando, &c. 


eAvby ſaith, That this word ( Salvo) cannot make a new rent , 
but ſhall ſave that which was before, 35 H.6.13.E/toppet 57. 

A wan grants a Piſcary, &c, Salvo faguo molendins, which was with- 

- NM Xxx in 
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Feoffments and Reſervations. 
in the precin&, &c,the ſoil and liberty to uſe for the amending of the mihi 
&c. is ſaved , and'not the fiſhing there; and ſo no parcel! of the thing 
granted , if the thing do not pals by the gran, for by that word, parcel] 
of the thing granted is alwayes reſerved ; Bur Preter ftagnwm, ſhall take 
away all priviledge of the grantee in it, 34 Af 11. Af 316. 
Lord and Tenant by fealty and Rent, the Lord doth releaſe his right in 


the Land , ſaving the Rent, he ſhall have the fealty alſo, 12 £4.12, 25 


+3 +46. | 

It be which held by Knights ſervice mke a feoffment in fee to hold by 
2 4. that is to ſay, Pro omnibus ſervitys, ſalve forin/eco ſervitio , before 
the Statute, yet the feoffee ſhall hold by Knights ſervice, agreed, The 
Feoffee, Pro homagio ſno, ſhall hold by homage during the life of the 
Feoffor only, . but the heirs of the feoffee ſhall nc ver do homage. $Schar/ 
£:id, That by exception a man cannot reſerve any other thing, which was 
nt compriſed before in the grant, g E.3.67- AvoWwry 1 54. 

Feoffment to hold by twopence Fro omnibus &c. faciendam. Capital; 
domine ſervicia aebita &c. be ſhall hold as the feoffor , but ſhall not do 
corporall ſervice, and he ſhall take advantage of a Releaſe which is py- 
iſne, 49 E.3.10, Account 44. 

Fine ofa Mannor except the third part, and that alſo granted by way 
of Remainder, 16 E. 3: Fine 4. | 

A man gave lands T enexd. libere & qiete, faciend. forin/ecum [crvi- 
cinm, and becauſe it was not expreſſed Faciend. forinſecum ſervicium ca- 
pitali Domino, It was adjudged that he ſhould bold of the Feoffor, 13 
H;3: Guard 152, 

And by this , viz. Salvo forinſeco ſervicio, nothing is ſaved but accor- 
ding to that which is charged over, and noc according to that which his 
Lord paramount is charged with over, 26 Aſ.66 Grants 75, ſee there the 
jadgment contrary. (heke ſaith, If the Lord releaſerh all his right to tis 
Tenant rendring 2 4; this is void, but ifir be to hold by 24, or reſerving 
2 4:this is good, becauſe it appeareth to be parcell of the Ancienc'ſervice, 
and he ſhall have fealcy : Alſo he faith, That a Feoffment at this day 
to hold by 12 d iv-void, becauſe it doth ſuppoſe « Tenure, but rendring or 
reſerving 2 4. is good, and Piget ſaith, That Confirmation of the Lord, 
to his Tenant Reddendo 2 4. is good, becauſe by recitall is a Tenure fop- 
poſed, and this is parcell of the ſame Rent, 21 £. 4. and 22 E.4 Sci 
facias 52. 

If the Lord maketh a feoffment of parcel} of his Mannor doing ſuit :t 
his Mannor, this is ſuit-lervice, for which hee may diſtrain, o A/i/e 24, 
eAvovry 176 | 

A man leaſeth land for life, D»mmedo ſolvat, to the Leſſor for his life 
100, he hatha free-hold in this Rent, 3 E.3. 15» Aſiſe17 2, 

A man granted a Reverſion by Fine in taile to hold of him, doing to 
lim for his life, 20 /, after the ſervices done , &c, 17 Edw,n. Exeents- 
08.113; 

If 


Feoffments and Reſervations. 


If ef. held of S. before the Statute by Fealty only, and he enfeoffeth 
B, ſaving to him 10 4-rent, this is void, becauſe it was not before, by +1- 
by, and Green, 26 Aſiſe 66, Grants 75. And there Thorpe ſaith, that 
nothing ſhall be reſerved in a gift in frank-marriage by the word Salvo , 
becauſe this is but implication, which ſhall not take away the priviledge 
given before, but may well be by the words, Reddendo, or Faciends , 
Fc. 


Gam— " <a 


V I. Reſervation of Rent upon a Fixe , where it ſhall be cood, 


Pon a Fine Sar conn/ans de droit come ceo, 5c, a Rent ſhall nor be re- 

ſeryved,; ſoof a Fine upon Releaſe, becauſe theſe are execu:ed,and 
the Conuſee in poſſeſſion , but upon a fine executory , 8s a fine upon 
Render , a Rent may well be reſerved, H.5 R.2.=ine 1.vi.39 E.3 1. and 
46 E.3.Fine 43. againſt the Reſervation, T. 2 E.2 Fixes t1. 7 Eaw.;.17. 
Fines 83. - 

A ed well ſaved to him, who renders by Fine, 16 £.3. Fine 3, 
but not to him who acknowledgeth a Fine, come ceo, &c. 1 Edw.3.5. 
and 6 

eAreleaſeth to B by fine, and for that B grants to hima rentof8 7, 
with clauſe of diftreſſe, and ic was received, 39 E:3.1. Fin: 32." 

The husband and wife grant and render a Mannor by fine for life, ren- 
dring the firſt year g penny, and the (ix next a roſe, and sfrerwards a 
bundred pounds pey 4». with re-entry, and this is refuſed, bur might be 
received with clauſe of diftreſs, 44 E.3 22.Fines 36. | 

V;. 27 H.$ 24. A fine levied upon a grant and render upon a Conditi- 
0n,v433 H.6.52. 

Husband and wife Tenant of the life of the wife of her land, he inthe 
reverſion, grants and renders to the husband for life, &c. 44 Edw.3 Fine 
37 

A rent reſerved upon a Fine of grant and render, releaſe levied by 
the husband and wife Tenant for the life of the wife, 28 E.3.95. fines 81 
25 E.3.38.fines 7 8.acc, 

{beke ſaith , If the Lord by fine reciting the ſervices certain ; reles- 
ſeth to the Tenznt his right, reſerving parcell of the ſervices, the ſame 
1s good, and ſhall not be a new ſervice, &c: 22 E.4 Scire facias 52. v3 39 
E 3.L. Def: VUs2 H. 35» 


X x x 2 V II. Where 
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| Ts Mp. Reſervation ſhall be of a Leſſer Eſtate then he had 
before , and where the Eſtate ſhaibe changed by it, and where 
it is contrary tothe Eſtate. 


dabeford ſaith for Law , That a man cannot reſerve unto him a lef- 
ſer eſtate then he had before, as taile after the Statute of Do»jz,bur 
upon ſuch reſervation, he bath fee as tbe taile was after iſſue had before 
the Statute, andthere Thorne and Hankeford doubted of tile reſerved 
by fine, 14 H.4-13. Monſtrans 131, an Eſtate reſerved co the Feoffor, is 
Fee by Berry, 29 eAſſi/e 17. 

H and M. his wite Conuſees, did render the Conuſors for life to h:14 
of them and the heirs of H. begotten on the body of 2, and that after his 
death, Omnia predilt.terre cc, fhould remain to H. & hberedibas [ui 
prediftis, the remainder to the right heirs of H: and theright heirs 
brought a Scire facias &c, andthe Writ was abated, becauſe the fee was 
executed in H. and the tail void. Alſo the Writ was Remanere , where it 
ſhould be Revertere 2H 58 Scire facias 57 vs the book; 

A man gave lands in taile, the remainder to himſelf for life, the re. 
mainder to a ftranger in fee, and although the remainder to himſelf was 
void ( yet Her/e put a differcnce, where the remainder i: over in fee, or 
not ) yer the remainder to the eſtranger ſhould not be voided thereby , 
7k 3 19 Formedon 73, 

A man cannot pive to himſelf a leſſer eftate by refervation, for then he 
ſhould give him an eſtate which he had not &c, &c: 42 E.3 5 and 11 fe- 
offments 96: 

N held of T in ſoccage,he ofthe King in cheif, NV gave the land to liold 
by 2 d Salvo forinſeco ſervitio, adjudged that the Donee ſhould hold by 
Knights ſervice, the reaſon #13/by gives, becauſe he is bur a forren Lord 
S$ the King 26 Af, 66. Grants 75: 6 

Buc the Lord may well diſagree to the Feoffment of his Tenant to him 
and another, the Livery being to- the other , and that for his ancient 
Intereftinthe Land, 10E.41 3 and ſuch feoffees, the Lord did diſclaim in 
the Chancery ins Sabpena, for the cauſe xforeſaid,” 16 E 4 4 and 5; but 
goods given to me are in me, untill ] do diſagreein a Court of record , 7 - 
E.4 8 Sir Robert Oxenfeilds and Knivets caſe, 16 E,44. &5, : 


gn IT - 
— 


V-111. Where more or leſſe paſſeth, andof the Letter of Attor* 


ney exceeded, and not | wrijued. 


E a man maketh a Deed oftwo acres, and livery is made of ſoure acres 
ecnanm. forman charte, the four Acres ſhall paſs by the Chart”: by 


Danby 
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4nby, Netham and Piggor, and that by the livery only : P;ggot, If the 
Dey Mannor, = of-a boaſe, and ſuch Livery of (Tk, at , the 
Acres paſs by the Deed : Choke,this is where two acres are known by the 
nache of foure, or the thirty acres by the name of the Mannor, C7 E 4 
feo wents 23. : | 

If the Charter be offee, and the livery upon it but for life, this is a 
fee ſimple, 13 E 3+ eſtoppel! 177. 

A Charter is generall, Habe»dam for years, and livery is made upon it, 
yet nothing ſhall paſſe but for years, 19 E'3 tarler, 


* —_— ——_— 
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IX, VVhere a Feofſment or Gift ſhalbe good without ſpeaking of 
heirs or Smeceſſors, 


A Grant to the Mayor xnd Commonalty during their lives, is not de- 
terminable, by Brian 22 E- 4: Feoffments 29- 

A gift to an Abbot and Covent, is fee without more, ſo of a gift, ecc/e- 
fade D.T.11 H.q. feoffments 42. 16 H.q. Feoffments 100. 

The Father enfeoffeth the ſon , and afterwards the Son declares in the 
Church, that he is contenteMhac the Father ſhall have the land back a- 
cainas fully as he gave it him, the inheritance ſhall paſs without more 
words, 39 Aſſ.12. Feeſfments 88+ 

A grant to the Monks of D: without ſpeaking of Succeſlors, is 2 good 
fee, 32 E:3:4cc. | 


a, p IEC 
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X. Where a Feofſment made by a Dean , or M ryor- (kall be void , 
where good, | 


Ote, A Leaſe or a feoffment made by the Mayor ſolely: or by the 
Lean ſolely, is void; ſo if ic be made by the whole body, if he haih 
notadeed ofit, 23 Ed:4: Feoffments 29: 4 H.7:17: But Townſend laith , 
That a Corporation may bave aServant , and-neceſſary Officer withouc 
deed, Feroffment 1 32. 
Treipaſs, the Defendant juftifies as ſeryantto the Mayor and Commo- 
nalty, and good, without ſhewing a Deed, the ſame not being ofa thing 
which doth veſt or deveſt the Free-bold, 7 H:7: 16: 2fonftrans 115; 


X | Where 


52.6 


Wards. TE: 


" XK 1, I'Vhere a Feoſſment of Ceſtui que uſe ſhal be good » 4nd 
the manner of it, and where the Feofſee ;hall make « Feoff.. 
gcut or a gift, and binde the Lazd to Execution, : 


TF Ceſftai que #[e 11 taile moke a feoffment in fee, this is good, and ſhall 
he bim andehe fe offce ducing his life , but after his deceaſe, the Cue 
10 taile may enter, 1:4 H17: 18. _ 

If {eſtus que n/e make a gift in taile, the reverſion is to the feoffees, (> 


.of a Leaſe for life, and they ſhal have waſt withour attornment, and re. 


ſervation of rent isyoi1 without a Deed , becauſe the feoffees or ſtrangers 
and Ceſtui que aſe hach not the reverſion, but if - eſt us que #/e make a 
Feoffment in fee up »n condition. & it 1s broken, be ſhall re. eater , and re. 
tain, and the Feoffces ſhall bave no:hing, 5 H'7:5. 

Tenant by Statute Merchant, and by Elegit ſhall be aided by the Sta- 
eute of Richard the third, of Uſes for it is a5 a Leaſe, andthe Statute hach 
relation to a ſtatue Merchant,where a Leaſe was made before the ſtatute 
made, andthe entry of the Leſſee ſhall be maintained after, althouph he 
were ouſted before the Statute, 7 H. 7.6 ys 14H 7.14, 
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I. VVhere the King tha!l have the VVard by reaſon of Land: , to 
which the heir hath right of Entry , and Title , and where 


the King may ouſt the Feoffee, and reſeiſe the Lands af- 
ter Liv.ry, 


E who holdeth lands in taile of the King purchaſeth his licence to 

alien with Warranty, and to take back an eſtate in ſpeciall tale, 

the Remainder to his right heirs. Now after his death his heir 

being within age, and the ward of the King. he made a feoffment 

with Warranty and dyed, his heir within age and Ward of the King, the 
'vife had taken the profits,and aſter the death of the busband his beir _ 
3 ve 


Feeffments and Reſervations. 


have a Scire facies againſt the wife, and ſhall charge her with the pro-- 
firs of the two parts after thedeath of her husband, notwithſtanding ſhe 


a5 widow of the King hath made Fine for her lands , and notwitſtanding 


the licence, for the King was deceived in that, -and the third ſhe ſha!! 0g. 


tain for her Dower, yet it was faid, that ſhe ſhould forfeit it, becauſe 
ſhe was party to the Feeffment, &c.40 Aſſ.36.Gard 1, A 

It was found by Office, that C. did alien by licence, arid took back an 
eftate to himſelf for life, the Remainder to his Son and his wife-e+c. they 
have liverie as purchaſors, and afterwards upon a Fine found in the Ex- 
chequer, that he was Tenant in Tail, the Reverſion tothe King, it was 
holden that the King ſhall have the Ward, becauſe the Husband was yet 


within age ; butat tull age, that he might well deraign the warranty a= 


-2inſt the feoffees of the Father &c. 21 E.3. Livery 32, 

Vide C.1 part in the Caſe of eA/ton woods. 41 Aſ.15.40. Aſ:.36. ad- 
judge that the licence was void, and ſhall not enure to make the grant 
ood during the hfe of Tenant in Tail, 

Note, it it be found by Office, that'if an Infant who is in Ward of the 
King, hath title co enter into land as heiy, for a Condition broken, the 
king may well ſeiſe that land inthe _ ofthe Infant, the Caſe was, 
that the King did licenſe his Tenant to enteoff two men, upon Condition 
that they ſhould give back the land to him in Tail, the Remainder to a 
ſtranger in fee,. he would not take it back, but by fine, anddepending 
thar,died,, and the feofment upon Condition was found in the Office,, and 
the Ward ſeiſed for other lands, and a Scire facias againſt the two, and 
it was faid, that the Tail was deſtroyed, becauſe the licenſe determ ned 
by the death, and the heir ſhall be reſtored in fee, 19-E.3. Emrie Congea- 
ble 39 Gard 114. - FH 

Note, if the Kings Tenant lJeaſeth for life by licence, and dieth, his 
heir within age in Ward for the Reverſion, :and the leſſee alieneth in fee, 
the King may ſeiſe che land in the right of the Heir &c. 29 E. 3, 
Gard 113. 

Vide C.7.part in the Earl of Bedfords Caſe acc, the King in the Right 
of the Heir ſhall avoid mean eftates after Office found, C 8.part, Tow- 
er(on; Caſe ace. 

The King ard everv Lord ſhall have the wardſhip of- the Heir of his 
Tenant, upon wi10m there was a Diſleifin in-his life, and an entrie in his 
Right, 48 ©. 3.8. 

And the Donor ſhall have the Wardſhip' of the heir of the difconti-- 
nee of Tenant'in Tail,48 £.3.8-20 FH: 6:10. Avowry 21. Butit my very 
Tenant alienech and dicth betore norice;yet I ſhall havethe Wardſhip of 
his heir, becauſe it is of the heir of che Diſſeiſor, 2 E.4.6. 

A manenteoffeth two-upon Condition, that- after his death they ſhall 
enfeoff his heir, if he hath an Heir, and if not, that they ſhould make a 


Chappell, and it was found tl at he had a daughter within age, ſhe m_ 


527 
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be in Ward, but. the Feoffees-may-well traverſe 'the Office, as that the 
feoffment was abſolute, and. without condition, 42 Af.6 Traverſe 14. 


A ——— 
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L. *avichment of Ward brought by the King, 


—} 


A Raviſhment of Ward brought bythe King was awarded g00d: So it 
X ſeems he ſhall hayewhat-Action he plea 
cauſe tranſitory, but he ſhall not have an ejectment of Ward, becauſe 
that is locall, 1 H.7.19. ay 
A Raviſhment of Ward by the King, the Defendant faid, that the an- 
ceſtor did enfeoft him, without that, that he died the Kings Tenant, and 
for Title to the body, faid that the Anceſtor held other land of him by 
Kniphts.ſervice &c. and note, .I may. well retake my ward, who is ſeiſcd 
by the Eſcheator without any Right, .and without Office found for 
the King, 4 H.q 15.Guard: 84. 


% 5 >—_— — ———— —— _ — ———— 
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Il. Where a man thall have the Ward by priority, and what i; 


priority, and where T[nable, and where the Lord by piſteric- 


rity ſhall have the body. | 


HE who purchaſeth the ſeigniory by priority, ſhall have the advyanti- 
ges per Curiam, M2 F.q Guards 2.T ewp.E.1. Guards 154.aajuage 
adc. \t is good Plea in a Writ of Right of Ward of the bedy,to maintain 
priority,” to-fay, that:he held of 7, whoſe Eſtate he hath by an elder 
teoffment &c. Anno-3.E:3.:Gards 19. Or that he held of him, andthole 
whoſe Eſtate he hath before he held of the other,and thoſe whoſe Eltates 
he hath, 13 E.3.Guards 39. 

Iffue ſhall not be upon the priority, but where the Tenancy is confeF- 
ſed according to the Declaration, and therefore if-rhe Defendant doth 
confeſſe parcell holden of the Plaintiff in Knights ſervice, and parcell of 
kimſelf in 'Socage, and-faith, that ſo 'much is holden of him by Kaights 
fervice, by.an ancienter feoffment, the Plaintif ſhall generally maintain 
his declaration(s)that all is holden of him &<c.for if he thall anſwer to the 
priority, the Count ſhall abate &c.6 E:3.48.Gnard 16.18E.3. 29 & 37 

In a Raviſhment of Ward it is a good plea, to fay, that he holdeth of 
him by anelder feofment, without ſaying, of whoſe feotment, 11 #.6- 
16. Guar1s 52. lo Hs, 19, 

Iflue was taken upon priority by aſſent of the parties,10 H.3.Guard 
150.and 16 H.3 Guard 144. 17..3. Gards 145. A Writ ſent £0 10quire 
after flue joyned. . 


eth, 47 E.3.Guard 30 be. * 


He which holdeth one moiety of T. the other of FS. doth cafeoff c 
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of the whole land, to hold of the chief Lords, now $.or 7. he who firſt 
cets him ſball have the Wardſhip of the body'of the heir of the feoffee 
M.8.E.3.57 Gards 26. 

If a man holdeth two ſeverall Mannors of two ſeverall Lords, and at 
one day makes two ſeverall demiſes of them byFine, and taketh back one 
Mannor to himſelf and his wife for life, the remainder to his Son, and 
the other to him for life, the remainder to the ſame Son, the wife dieth, 
the husband dieth, the ſon at one day entreth into both, and dieth, his 
heir within age, now he which firſt happeneth it, ſhall have the Ward- 
ſhip of the bedy: bur it is ſaid, that ifthe wife had overlived, that Man- 
nor of which ſhe had aa eſtate ſhall be holden by poſterioritie, if the heir 
hath entred in the other Mannor living the wife, but then the other party 
ought toſhew that &c. 3 3 E.3.Gards 163. although it was awarded, that 
that Lord ſhall have the Wardſhip of the body of whom the Tenant 
held moſt Land, without having regard to the priority, but there appear- 
ed no priority,ſo it was holden as an equall feoffment, 8 H.3. Gards 139, 

The Queen doth purchaſe a Seigniorie by priority, and ſurrenders the 
ſame to the King, who grants it back to her for life, ſhe ſhall have the 
Wardſhip by priority, 24 E.3.Gard: 27.5 E.3. Prerogative 20 agrees 
of the grantee of the Queen over. And ſo Grees thinks 24 E.3. although 
the King had granted the remainder over in Fee, and although that the 
Seigniorie was by reaſon of an honour, and not by reaſon of the Crown, 
Se Fitz. NB. 142. contrary in the point. 

Every priority is extin& by the purchaſe of the King, although he dif 
miſſe himſelf afterwards of it, by the opinion of 24 E.3.21.Gards 46 
But Hzll ſaith, that the grantee of the King of the Seigniorie, ſhall not 
have the ame advantage of priority &c. which the Court granted, 14 
H.4.9 Gerds 86.12.E.3. Prerogative 23. 

But the Committee or the grantee of che ward ſhall have the Kings Pre- 
rogative, becauſe he remains Guardian, and the other hath not the Seig- 
niorie, and therefore the Grantee of the King ſhall have ie, becauſe of 
Ward, although that he holdeth of another Lord by priority,12 H.4.18, 
and 25 Gards $81. See of that Stamford cap.2. | 

The Lord by poſteriority brings a Writ of Ward againſt the Mother, 
&. and hanging the Writ the Lord by priority grants tv her the Ward, 
ſhe may plead To in Bar, 2t E. 3. Gards 36. alſo it ſhall be a good 
Plea for the Heir, in'a Writ of Aaritagio foris falto, by the Lord by 
poſteriority, to ſay, that he hath agreed with the Lord by priority, and 
the Plaintiff ſhall not take iſſue that he held of the other by priority, bur 
the ſame ſhafl be, if he holdeth of the Plaintiff by priority, or by equal! 
reoffment, and that he firſt ſeiſed him, or that he doth not hold ot the 
other, 44 E.3.1 5. Bar 201. 

Ina Writ of Ward, the Defendant aid, that the Anceſtor held of AY. 
ho holdeth of the Defendant; 'and that the Anceſtor held of 24. by an 
arcienter Feoffment then of the Plaintiff, and that the anceſtor brought a 

| Yyy writ 


by 


W, ard. 

writ of Meſne againft 2f."and did forejudge him, and attendred to us im. 
wediate, 'Schard, The Lord ſhall have the fame ſervice of the Tenant, as 
he ſhall have of the Meſne, be it greater orlefſer, which the Tenant did 
before to the Meſne : So all the change is in the "Tenancy, and that ſhall 
change the priority. Par». The Statute ſpeaks of priority of feoffinent, 
and here the Tenant continueth his eftate &c. Schard, you ſhall be help- 
ed by plea by the Statute, H3l/ 14. £.3, Gnards 37.and it was ſaid, that 
by ſuch forejudger, the Tenant ſhall hold of him by priority, of whom 
hee held by poſteriority , although that the Lord Paramount ſhall 
havethe ſame Service now of the Tenant, by Schard, which he had be- 
fore of the Meſne, H, 33 E. 3.Gards 12. alfo Schard agrees that the 
change is in the Tenancy, becauſe he is in the place of the , and be- 
cauſe the Lord which was by poſteriority ſhall have the priority, and not 
the Lord of the Meſne, becauſe he hath not the eſtate of the Meſne, and 
becauſe he cannot ſay, that the Tenant holdeth of him, and thoſe whoſe 
eſtate he hath by Eigne Feoffment &c: 


But 2sere, if the Meſne had held before of the Lord by priority, as 
the Tenant did of him, if that priority dotlf retnain, 11 E. 3. Gard: 


Hl F. 

'In a Writ of Ward, the Tenant doth diſclaim, and faith, that one R: 
hath another Writ depending againſt him, and he is ready to anſwer to 
whom the Courr ſball &c. and becauſe the Infant was married in his poſ- 
ſeſſion, he loſt the value by award, and the Plaintiff did enterplead, and 
R.ſaid,thar the anceſtor held of him by an ancienter Feoffment &c. 7 E.2. 

Guards 121, | | 

And the Defendant ſhall anſwer the value of the marriage being found, 
that he held of the Plaintif by priority, if married &c. 21 E.3.7ndg- 
went 150, 

tngleby ſaid, that if the Tenant was diſſeiſed of the Land holden by 
priority , for which the Lord by poſteriority ſeiſed the Wardſhip ot 
body, and afterwards the Heir doth recover , or entreth &c. the Lord 
by priority ſhall have the Wardſhip of the body, quia ceſſat can/a. Fyfe 
Ldeny you that.&c. H.33,8.3.Gards 162. 
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ITE, EjeFment of VVard, where it chall be of Land and of th: 
body, where of the Land onely, and whersit 5hail be brought 
agdinſi the Heir himſelf, where of Land and Rent, 


Jetment of Ward of the Land, and of. the body was adjudged 
good, 2 E:2 Garda. | | 
Fitzh. N*B.139 6.acc. But ſee 22 Eliz,Dyer 369.C.10 part 130.C. 
11 part 45. B, that Ejetment doth nor lie of the body and Land, and 
therefore the Judgement. was given, and damages for the Land onely. 


Wards. ; 

And that is by the Common Law, and not made void by the Statate, 
which gives another Writ for the body, 3 E: 3. Gard: 18. The opinion 
of Matford ſeems contrary of the body, becauſe he cannot be ejected of 
it,13 E.2.Gaard 4.and 14 E.3.Breif 316. ſuch Writ was abated, be- 
cauſe it ſuppoſed alſo an Eje&ment of the Heir, &c.. 

Raviſhment of the Ward of the land and body,and the Defendant plea” 
ded Joynt-tenancy with him who died ſeiſed, 2 2 : 4.27.Gwards 62. ſo ad- 
mitted the Writ. 

In Ejetment the Defendant faid, that he himſelf was Heir,ſo he ought 
to have a writ of Intruſion, for whick the writ abated; 32 E. 3 .breif 347. 

Eje&ment lieth againſt me upon an Eje&ment made by my Servant by 
my commandment, or without my commandment, if I rake the profits: 
But if eL. do ezet me, and B.doth eject him, I ſhall not have Ejetment 
acainſt B.38.4/.9.38 E 3.18. Guards 89. 
Viz H.q.1o.Iftwoejet me to the uſe of one of them, I ſhall have E- 
jetment againſt them both, and if one dieth the Wrie ſhall nor abate. 

Eje&tment of Guardof land, the Defendant ſaid, that the Anceſtor did 
not held the land of the Plaintiff, and the plea was not allowed, £: 3.21. 
Guard 28. 

12 H.4.10. by Hankford Nor-tenure isno plea in Eje&tment of Ward, 
but he ſhall anſwer to the Treſpaſle. | 

Ejetment of Ward —_— ſuppoſing that he held land and rent, Ir 
was ſaid, that the Meſne held tt e land not the rent, ar.d that therecould 
not be an Eje&tment of a rent, and that a writ of Eſcheat, or Ceſſavit tha 
ever ſuppoſea rent to be holden, &c. and yet the Defendant paſſed it 0- 
ver, and trayerſed the Tenure, 13 £.3.G»aras 38. But a writ of Ward, 
ſuppoſing that he held land, and rent was awarded good, 22 E. 3. 10. 
Guards 42: Andthe writ of Ward of a Rent alone,awarded good, where 
the Anceſtor had made a Leaſe for life, —_— reverſion and rent, 19 
E.3.Gnardr40.95.8.£.4.20. But he ſhall cotnctHar he held the land by 
the rent;ee 10 H+ 6.12. | | 

Vi. Br. Ejetione Cuſtodie g.Ejetment doth lye of a rent without poſ- 
ſeſſion or Seiſin, for there is @ poſſeſſion in'Law; and'thexent cannot be 
received till the rent” day. © #: ; 
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IV. Where one {ball be x Ward; living bis Father, 

| Y | ay 1400 og 90! 5 Jas | | 
A Writ of Ward-ofthe body of 7. the heir'of CIHawde, the Defen- 

dant faith, that he is Tenant by the curteſie of the ſame land, and 
that the Infant is-his Sor and Heir apparant;'and that he is ſeiſed of other 
lands whith he holdethvof anotherby Priority,and the Plaintiff could not 
deny it, and thereforetheWriedid abar}s E.2\Gard'2; Ard to' fuch 
Tenant by theCurteſie.one may-be in Ward itvthe life time of bis Father, 
23 | Yyy 2 See 


JT 


bs 


W ards. 

See 2 9 H:8, Dyer 8. and F:N:B:143. If a man be Tenant by the Cur. 

telie of the Tenn the Heir hall not be in Ward during the life of the 
Tenant by the-Curteſfie. ; \'# 

But being his Heire apparent he ſhall not be in Ward, although the 
land of his Mother be deſcended after her death, ſo as the Father cannot 
be Tenant by the Curteſie: but the land ſhall be in Ward, 33 H: 6, 33 
but ſee F:N:.B:1 43. that the Heir apparant of the Tenant by the Curteſie 
ſhall not be in Ward, although he hath no land to deſcend to ſuch Son. 

If land deth deſcend to the ſon which is holden of the father by Knights 
Service,quere if the father ſhall be Guardian, by reaſon. of his- Seigniory, 
or Guardian byCurteſie. vi-Plow.Com.C.6.part 22.LZit.25. The father ſhal 
ſhall have the wardſhip of his ſon and heir apparant, jure nature , and 
ſhall not forfeit the ſame by Outlawry,3 1 E-3. Guard 154,46,18 E'3.25. 


See that the Mother who hath no land ſhall have the Cuſtody of her 
Son for Nurture, 
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rn OY 


V. Where Guardian in Socage ſhall have a Writ of right of Ward, 
where Ravichment, and where Ejettment of VVard, 


| bores of Ward is not given by the Statute de heredibus maſcu- 
liz,&c. to Guardian in Socage, but by Feſt, 2. cap. 24. nod nnllns 
recedat acancellaria ſine remedio,&c.T.E.1.Gards 133, ac. And the Writ 
which faies /egitimam etatem, doth not expreſle what age is good; 3 E.z 
Gard: 6. but ſee F:N: B:1 39, that-this Writ is renin, - equity of the 
$taturte of de heredibus maſculis, and therewith agreeth old N:B.95. 

Raviſhment by Guardian in Socage, 2uere, vi & armis rapnit abdux- 
$t, & maritavit,ad damna,oc. and tound damages, and that he was un- 
married, and recov damages, E. 3.Garat 29.vi.7 Hiqg.y.conty. 

[t is no plea for the Defendant that he hath gothing but inthe right of 


is wife. _ Alſo Guardian, in Socage may: ſellthe Wardſhip ofthe land, 


and of the body without Deed. ,2=ere this, and he may deviſe is, and the 
Deviſee need not ſhew the Will,26 E:3.65. Guards 1592 p42 

Alſo that a Writ is depending in the Kings Bench, is no'plea, yet-he 
may have the body here. Alſo for Guardian in-Socage the Writ is not 
Capias ita quod habeas corpus hic,c.9 £:4. 15. Guards 66. 

Raviſhment of Ward, the uſage of the Town was pleaded , that when 
an Infant could meaſure an Ell of Cloath, he is of full age to. be married, 
and that he is now of twelve years, &-c: but becauſe he 'was Guardian in 
Socage, he ſhall anſwer tothe Heir the value of his marriage , and the 
Defendant that. be- had not made. Title,- the faine iv: io bar, 1H H+- 
Guards 127. 396 od Tnnro | 3601 SHELES I 

Rayiſhment by the Grantee ofthe Guardian- in Socage,- itisa pood 
bar, that chat Grant was upon Condicion,/and becauſe it was' broken, the 
Granger did releiſe, and granted unto him ;'and that the De dant cams 
1 aide of himat thereſeilure; 33 F.3; Ghards 169,51t2711 3971 VE 9 
| Guardian in Socage ſhall haye a Writ of right of Wall and ſhall count 


60. 


Wards, 


to his damage, and the Lord ſhall not have him although upor proelas 
c 


mation in_ his Court, the next of kindred do not challenge the 
Wardſhip,27 £.3-79:G#aras 22. againſt 22 R.2. Guards 106. But againſt 
this per ( wriam 13 H:3.Guards 141. of the Writ, ſee P, N. B. 139.H. 
his opinion that he ſhall not have a Writ of right of Ward , becauſe he 
ſhall account : But ſee the Regiſter, ſuch Writ is for him: 

Eje&ment of a Ward lieth for Guardian in Socage, without ſhewing 
of whom he holdeth,vi.13 H 4.17.G«ard: 82. and fa there, it is no plea, 
that he did not dye Tenant in T, of whom the Writ ſuppoſeth that he 
held, for that is not the matter, bnt he ſhall anſwer, if he died ſeiſed And 
it is holden there, that Guardian in Socape ſhall preſent unto a Church 
which is yoid, &c: 29 E.3* preſentment 17. But the Law is now holden 
that he ſhall not have the prefentment; becauſe he cannot account [for 7, 
but the Heir himſelf, if he be not in the Wardſhip of any other, as in the 
Wardſhip of the King for other Lands, &c. P.8 E.2 preſentment 10 27 P. 
3.Prerogative 19.C.Lit.89.4. 31 E.3,T. Eſftoppell ac. F.N,B.139.H.ac, 
37 E.3.5» 

Grardian in Svcage may forfeit the-Guardianſhip, becauſe he may do 
2;hing tothe dinſinheriſin of che VVard, 12 E.3. Guards 151, 


Guardian in Socage,ſhall have a VVard, by reaſon of VYardſhip, as+ 


of him who holdeth of the Infaut who is in Ward, as his next of kind.- 4, 
N.B.139.H. 


—_— Y —_— 


_—_—— 
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VI; Where the next of kin of the part of the Father , or of the 
Mother ſhall bave the Wardſhip of the body, or he which can 

firſt get it. . 
F the Mother be Guardian in Socage, her Husband dead, and ſhe take 
another Husband, and to him deviſeth the VVardſhip, yet the next of 
kin <p: the body of the VVard, and may grant it over , as it ſeems 


by th 19 E.2. Guards 126, 

But Wis agreed that a Gift, or Sale, or Deviſe of the land and body by 
Guardian in Socage, is good, and heneed not ſay that it was to the profic 
of the Heire,26- E.3. Guards 159. And there' the Deviſee of the Mother 
pleaded the ſame againſtthe next of kin afterher death, and the ocher did 
maintain his Seiſin, without that, that the Mother did give ir. 

In VVard to parcel}; the Defendant claimes next of kin of the blood of 
the Father, becauſe the land did diſcend fromthe Mother, and to the ref 
25 Lord in Socage, where he-had made proclamation in his Court for the 
next of kin,ec. and the Plaintiff being preſent made no claim, yet as to 
that part the Plaintiff did reeover , and he ſhall account to the Heir for 
the time before : And he claimed the body, becauſe of the blood of the 
Father. But the opinion of the book ſeems to be, that which of them 
could firſt ger it ſhouldhave it,27 £.3.99.Gnard: 272. 

la Raviſhmeant by the Lord in Socage, where the Defendant claimerh. 


by 


534 


Wards. 


| by the Gift of the next of kin : It ſeems no plea for the Plaintiff that he 


was ſeiſed untill, #c. without that, that the next of kin gave, &c. but he 


' ought to. make himſelf a Title, as Guardian in Knights-ſervice, or 0ther- 


wile, &c. 33 E:3 Guards 161, | 

Land holden in Socage is given in Frank-mareiage, the Donee dieth, 
the next of kin, on the part of the Mother, to whom the land cannot de. 
ſcend, ſhall have the Y Vardſhip, 17 E:3.Guards 146. 

A VVrit of VVard againſt the Lord in Socage by the-Aunt, on the part 
of the Mother : The Defendant faith, that the Mother of the Infant is a- 
live, and more neer &c. It is a good plea for the Plaintiff there that 
the Mother made a Deed in diſioherifin of the Infant, and thereof was at- 
tainted, ſo as ſhe had forfeited her property in the YVard ; and ſo wis 
the opinion ofthe Court,z1 E.1.Guards 157, 


_ —— 
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VII. # here R-ſummons ſhall be againit the Heire , or Executors 
of all the Defindants, or any of them in a Writ of VVard, 
and where againſt the Heire, or Execu'ors of Uthe Plaintiff, 

and what pleas they fhall plead. 


N aVYvVritof VVard againſt , R. and S$. upon default at the Grand 
ID frene proclamation iſſued : And the Sheriff did return #. dcad, 
pendant the V'Vrit, and the Y Vrit ſerved againſt R, and S. who appeat- 
ed not,the Plaintiff had a Reſummons againſt S,Heir of zy.& Iudgment 
was ſtayed againſt R. and S. at the day,CG. came by his Guardian : And 


the Plaintiff did declare againft thern all, and G. had not his age: And 


the Plaintiff recovered the VVard againſt them all upon the Proclamaty 


ons ; but the Court would adviſe whether the Infant ſhould render dams 


that Reſummons doth not lye againſt the Heire ,'if the have 
Aſſlets,Gc.(z) tothe value of the marriage, according atute, 
andthe Heire may well alledge that without diſclaiming the poſſeſſion {ot 
the Y Vard : But the YVrit againſt him needs not ſuppoſe that the Exe- 
cutors have no Afets : And the Plaintiff ſaid, that the Executors had not 


ges,9 E:3.15. Guardi15. F.N,B. 143, Andit was adjudged "it 
tot 


any thing at the day of the Reſummons : Ir was ſaid, that he ſhould ſay, 
they had not any thi => day of the death: 2were afterwards the Heir 


waved the plea, and faid, asto the body, that the Anceſtor had- not any 


thing, and as to the Land, that the Anceſtor of the Infant doth -not hold 


of the Plaintiff, which is an anſwer to both, and if the Defendant be found 
Tenant of the body, althoughit be found, that the Anceſtor of the 1n- 


fant did not hold of the Plaintiff, yer he ſhall recover, it ſeems to be no 
plea for the Heir that he himſelf is not Tenant, ore. And Reſummens doth = 
not lye againſt him for the poſſeſſion, if the 'Executors have ſufficient, 
ec. 18 E:3.4. Gaards 110. £ 011 132 4k 1h 


A Writ 


> Sea - ve SS... aan as 4+ Walk wow a 


Wards. 


A Vvrit of Right by Z:and upon her death her Heir ſued a Reſummons 
againſt the Defendant, and after her death againſt three Executors , who 
ſaid, that the Anceſtor held of A. who held ofthe King, and that he was 
ſeiſed of R. Son of eF. and our Teſtator feiſed of the Heir, of which the 

YVrit is brought, &c. in the right of the King, and demanded Judgment 
. ofthe VVrit : And it was holden that they ſhould not have that plea to 
the VVrit, becauſe the Teſtator had the ſame plea before to the ARion, . 
for which they were at iſſue, if fully adminiſtred : And Sopte, ex abrupto 
awarded, that the Plaintiff ſhould recover the VYard preſently, as he 
ſhall do at the Proclamation beforethe Inqueſt taken of the damages, P. 
29 E.3.26,Gnard:s 45, 

Refummons againſt two women Heirs of the Defendant in an EjeR- 
ment of VVard, who faith, that the Anceſtor of the Infant did enfeoff 
them, and found againſt them, and the Plaintiff did recover,zo E.3.7»dg- 
ment 143, 

It is conceived, that the Executors of the Plaintiff Guardian in Right 
cannot ſue a Refummons of the Aﬀtion commenced by the Teſtator, 11 
H. 4. 53. 48 E. 3.20. agreeth : VVherethe Teſtator brought a Raviſh- 
ment of VYard of the right ofhis wife : but the Statute is, that the Exe- 
cutors ſhall have a Reſummons where the Teſtator was Guardian in fac, 
and not the Lord, yweſt.2.cap.33.9 H.4.Executors 52. 

If the Lord in Right doth not ſeiſe, it ſeeras the Executors ſhall not : 
have the V Vard, whether he dye after the Action brought or before, que- 
re1l Hiq4.53.6 H.4.2. 


— 


VIII. Where the Hurband and VVife hall have the VVard joynily, 
or inthe right of the wife, 


A Woman poſſeſſed of a VVard taketh a Husband and dieth, he ſtall 
have the ward, zo £:3:6.Gnaras 35. 

And a Raviſhment, or Eje&tment of VVard- will {ye againſt the Huſ- 
band, without naming of the wife tn ſuch caſe,26-E. 3.65.Cnarads 159, 

But in a writ of Right of ward againſt the Husband, it is a good plea ' 
to the writ, that T. gave him to him, and his-wife not named, &c. tor 
ſhe ſhall have him the death ofthe Husband, 2'#:3.15. Graras 17. 

But upon ſuch Grant of the King upon Seiſure of the ward, which up-- 
on Office found ought-to have remained with T. his Father, Tenant by 
the Curteſie, he ſhall bave a Scire facies againft the Husband, without na- 
ming his wife, 46 £:3.breif 618: and the wife ſhall have the ward after the 
death of the Husband, if he doth nor alien it, 14H! 4 25, and they may 
joyne or ſever in a Raviſhmenr, or Ejetment of Ward 144. becaule it ts 
a Chattell reall, quod nets. | 

But in awrit of right ofward, they ought to joyn, becauſe Voucher 


lyeth : Alſo it doth not appear by that if they were poſſeſſed before : _= 
1 | 


Wards. 


if the husband being raviſhment of Ward , and recoverecb, where it 
was the right of his wife and dyeth before execution, + his executors ſhall 
(ve forth execution, but if be dy e before judgment, the wife ſhall recover 
the Ward in a new aRion,q8 E.3. 20. 


—— 
CE 


A— 


I X. The Connt in « Writ of Ward, and the forme of it. 


Writ of Ward of P. Sqn of R. he declared, that he was ſeiſed of the 
Services, by the hand of R, as by the hand &«c. withour ſaying inthe 
time of year, cc. or that hee was ſeiſed of the homage and fealty as of 5. 
Butin a (eſ«vit,Eſcheart ec. where the land in demean is demanded, he 
ought ro countall in quan” £ 3E3 Guard: 19. 
-He who declares in a raviſhment of Ward , need not ſhew bow hee 
cometh to the Ward, and every matter to the Writ affirmed by pleading 
to the aRion, and ſball not he alledged for error afterwards; 29 Aſ. ;5 

wards 27. 

. pk, in Dower ſhall have a Writ of Ward, aud ſhall declare apn 
her caſe, but Tenant by the curteſie may well declare generally, chat hee 
dyed in bis homage, and awarded good, bur Schard ſaid, Anſwer, and let 
it be a warning to thoſe that declare afterwards, 13 E.3.Gards 39. 

Raviſhment of Ward by Tenant in Dower, ſhe declared that he held 
ofher by, &c. and that be dyed in her fealty,and good againſt a Raviſher 
without ſaying of whoſe aſfignmear ſhee held. 22 E. 3.19 Gard 44. 

A Writ of Ward of eſcheat of a Rent is good, but then the Count 
muſt be of land &c. 11 H.4.8:. 

The Declaration-was, that thelFather held the Land, and the ſcifin lay- 
ed in the Grandfather, yet all was good, 22 E.3. Gard: 43. but where be 
claimes the infant as heir of bis Father , ic ſhall be a good plea, that the 
Grandfather was ſcifed , and ſurvived the father , without that, that 
the Father had anything &sc. andir ſhall bea good plea to abate the 
writ, yet it was ſayd, that it was but an argument that the father did 
not dycin his homage, 20 H. 6. ;0. Gards 56. and ſuch plea ſhall be 
good tothe Writ without making title in a Raviſhment of Ward ; but 
ifhbepleaditin bar to the aRioo, he ought to make title, 14 H. 4. 16. 
Gard: $5..See 7 H.4.2, Garads 75. a ſpeciall taile ſurvived to the wife, yer 
the Defendant had not the Plea, without making title: 

In a Raviſhment of Ward, as heir of the Father, where the elder bro- 
ther ſurviveth, ſhall abate the writ, 9 H.4.3. Gards 74. and that was pre- 
tended to the writ without making title, 19 & 3 Gards 112+ 

Note, The reaſon of the book is, for that be ought to ſuppoſe him- 
ſelf heir to his. brother, and not to the Father, Per Curiam. 

The Writ was, Caftodia terre, & heredis,and the declaration of land 
and rent, and well, although the Wric did not make mention of the rene 
quere 22 E.3.,10; Gards 42: Raviſhment 


Wards. | 
Raviſhment of Ward, the Plaintiff declared, that 7, mother of the In- 
fant held ten acres, the Defendant ſayd, that M7. Mother of / was ſeiſed 


took to husband T: had iflue F. IM: dyed, T Tenant by the Curteſie 0- 
verlived /. by which it was holden, that the Infant ſhal be ſuppoſed the 


heir of M18 E 3 25, and ſeethere, That the plea, that T holdeth the 
whole is 4 
vantage 0 


Fie 


od plea tothe Writ; but by the concluding in bar, the ad- 


was paſt. 


Raviſhment, ſappoſing that : held of him, and that he was ſeiſed, 
by her hand , whoſe eſtate, 7 Father ofthe infant had, it is a good 
Declaration, without alleadging, in tat, that 7 was his Terant, or that 
be was ſeiſed by his hand, or he might have alleadged T.his tenant, and le- 
viedrhe ſeiſin by the hand of #: 14 H.6: 17: ga ds 54: 22 Eaw:;:gards 


43. 
"LieRment by guardian in ſoccage, he doth not expreſs of whom he 
boldeth, nor doth expreſſe that hee is of full age, yet all good , 26 #6 


garas $6: 


Raviſhment of ward, the Plaintiff counted, that he was yet within ape , 
;7H 67 gards Go; 
Raviſhment of C ſon of T: and declared, that S held of T in Knights 
ſervice, and hee over of the Plaintift and dyed, his heir within age, and 
rood, for if he hojdeth rhe land, it ſhall be ſuppoſed that hee holdeth the 
demean: The Defendant ſaid, that S.beld of another, 8 E 4 20gard:s 63 
10H612: 
A man ſhall not have a writ of ward by reaſon of ſeverall Tenurcs, al- 
though the Anceſtor held both of him , & therefore he was driven co put 


one Tenure out of his Declaration, 17 H 6 gards 217 but 46 E 3 Breif 


619it is holden, that a ward of land, (s_of two Manners, holden by ſe- 
verall tenures, and the Declaration according was good, otherwiſe where 
the body is demanded. And if I have two Mannors hoſden-by ſeverall 
ſervices, and before the ſtatute 1 enfeoff a ſtranger of two acres, the one 
of one ofthe Mannors, and the other of the other, to hold both by Eſ- 
cuage, I shall have one Writ of ward of both lands, ſo of a gift in taile at 


this diy, Hip E 3 13 gardr 103 


Itis not materiall ro which of the Donees the iſſue in ſpeciall raile be 
made heir in a raviſhm«nt of ward, becauſe it is as Treſpaſs, and the Seig- 
niory not traverſable, 41 E 3 15 gards94and H45E 3 gard: 99 he ſhall 


no: ſhew how coſin &c: 


 Inaraviſhment of ward , the Plaintiff was driven to mend his Declara- 
tion, becauſe it was /z & armis, &c; 7H 4 9 garas 77 but contrary to 


thisis1 E 3 20 garas 29: 


A writ of ward of land, and the heir, the Plaintiff declared of a Mannor 
and twenty acres, and thoſe being parcell of the Mannor, he did abridge 
as to them, becauſe the writ is generail of Land, and the heir, 39E 3 19 


gards g1. 


A writ of ward, he declared, that he held the Mannor of B which now 


Ak. # 


ug . E 4.19 was holden that they could not plead the Releaſe againit a 
$3.47» 
4 H.6.1 1. 
11H.6,55: 


Wards, 
is made into a Priory &c: and good without ſuppoſing that he held the 
Advowſon of the Priorie, the Defendant ſaid, that it bad been a Priory 
rime out of mind, ſo he ought to have ſuppoſed the Advowſon to be hol- 
den, for which &c,q2 E:3-7 Gmarar 96: 

A. writ of ward by two liſters, and declared that the Lord gave in 
Tail to 7: their mother who had iſſue them two, and one 4: who hath 
releaſed to them, without ſhewing that their father Tenant by the curceſie 
was dead. becauſe the ſame was to the Action, but the opinion was that all 
was naught by naming of A:in their declaration, who was not in the writ, 
becauſe they might have declared generally without _—_ her, alſoit 

ranger with- 
out ſhewing of ir, but againſt the parcener her ſelf who releaſed, they might 
&C 45 E 3 10Gmards 100. 

A writ of Ward againſt four at the firſt grand Diſtreſſe, one made de- 
fault, and three did appear, the Plaintiff declared that they did de- 
force him of three parts of the Land, and of the body. Belknap , he 
ought to declare according to the Writ, or to ſtay untill they all appear, 
eruntill the fourth hath loſt by default, and the Wardſhip of the Land is 
as intireas the body. Perey contrary, for if one plaintiff be nonfuit, the 
other ſhall declare, of the moiety of the land, 45 E.3 10 acc. but after 
day was given prece partiuzw, at which day the three did appear, anda 
srand Diſtreſſe with Proclamations returned againſt the other who did 
not appear, and now the Plaintiff may aver his Writ &c. and the others 
took upon them the whole Tenancy 49 E 3 19 Gnaras 104, 

A Writ of Ward by a Biſhop, ſuppoſing that the Anceſtor held cf 
him, where he died in the time of his Predeceſſor, or in the yacation 
of the Biſhoprick, the writ ſhall abate upon ſuch challenge, 40 E 3 
Brief 520. 

It ſeems by the opinion of this Book, with which agrees F N B 143 
e.2 E 419 thatif a Biſhop have Title to hath Ward, and doth not ſeiſc 
him, but dieth, that the ſucceſſor ſhall hav e the Ward, and may ſeiſe him, 
but ſee 40 E:23 14 contr: See C: Lit: 9g lo Eliz: Dyer 277: the Exe- 
cutors of the Biſhop ſhall have the Ward, becauſe it wasa thing veſted, 
but if a Church do void in the life of the Biſhop, and the Biſhop dieth, 
the King ſhall preſent, and not-the executors of the Biſhop, becauſe it is 
a thing onely in ation, FN B 33 &34 acc: vide 50 E:3 26 acc: 

A writ of ward upon a gift to H: in Frank-marriage with the ſifter of 
the Donor, H: had iſſue $: who had F: who had 7: arid 7: had by one 
woman R: and after by another T: 7: aliened, and took back an eſtate 
to-him and his ſecond wite in ſpeciall Tail, and died,T. had Iſſue G. with- 
in age, and claimed the ward, becauſe the four degrees were paſt, and 


the gift was in Frank-marriage , Habendum to them and to the Heirs of 


their two bodies, yet the Declaration of Frank-marriage was good, alſo 
the Declaration was conceived good, although the Heir who is demanded, 
is notHeir to the Frank-marriage, but co- the eſtate Tail late .aken back, 
&c, 


PI —o——=—y + yy 
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&c. for it was holden, that the Seigniory was not gone from the Donor, 
by the alienation of the Tenant in Frank-marriage : Andir was holden, 
chat the Diſcontinuee held of the Donor, and that the Declaration was 
cood,although that theFrank-marriage were gone by the diſcontinuance, 
P:31 31 £:3:Gards 116. - o 

In a writ of Ward; the plaintiff fet forth in the writ, that the Defer.- 
dantheld by Eſcuage, but in his Declaration he ſpake onely of Homage, 
it was ſaid , he ſhould cake nothing, alrhough he did alledge divers ſe:- 
ſers of the Ward &c: it was but encroachment, when the tenure whereof 
hedeclareth is but Socage, but Caſtle-guard is Knights-ſervice, and he 
who holdeth by Grand Serjeanty, holdethalſo by Eſcuage, A: 19 R: 2 
Guards 165: 0 

It is ſufficient to ſay, that he died in his Homage, without laying of 
Seifin of the Services in himſelf, or any of his anceſtors, EF: 1, 
Guards 132, 


—  — —_— —— —_—_—o —— —_— —__——————— 


X. VVbhich thail be ſaid 4 ſufficient Bar in a writ of F'Vard. 


Eſummons for the Heir againſt the Executors of the other, they 

faid,that the heir was of full age at the death of the Teſtator,and thar 
they have fully adminiſtred, the day of the Writ brought, andat iſſue 
uponthat, and che Plaintiff did recover, 24 E.3.Gards 45. 

In a writ of Raviſhment, the Defendant ſaid, that the Infant was with 
him by compoſition, and that the Plaintiff had married the Infant before, 
it was a good plea-without making Title, 20 E. 3 Gards 41. But it is no 
Plea that the Anceſtor did not hold of 'the plaintiff without making Title 
to himſelf; for that plea ſhall be onely for the heir himſelf, 19 E.3.Gards 
127, But it was holden a good I1ſlue, that the anceſtor did not die the 
Plaintiffs Tenant,9 H.6.10.1{ſue 5 4. 

Raviſhment ae filio & herede, good, without ſaying in'Caſtodia, other- 
wiſeina Writ of Right &c. the defendant faid, that the anceſtor did en- 
feoff him, without that, that be had any thing after ec. Ir isno plea, 
without traverſing the tenure, alſo he did not make Title to the body, 
9 H.6.61.Gards 52.Fitzh,N.B.140.141. Finchden faith, if the Plaintiff 
bath poſſeſſion, . the other ſhall be puniſhed in this ation, whether ic 
were by Right or wrong, if he cannot make Title to himſelf, and with- 
outa Title the Tenure is nottraverſable, 43 E.3.4-14 H.4-15.Gards $4. 
2 H.4. 14.Gards 72.9 H. 6,10. gcc. Becauſe it is in the perſonalty, 
and damages onely to be recovere{, and the Tenure traverſable with- 
out making Title. 

Raviſhment of the Heir of T. Feoffee of R. if the Defendant alledge 
Joint-tenancy. with T. he ought to traverſe the Feoffment onely, or the 
lole dying-feiſed, when he doth -not plead it to the writ, but in bar, 14 
H.6.17.Gards 54-contrary, and 2:E.4-Gards 62. that he needeth nor tra- 

Z421% 3 verſe 


Wards. 
verſe; or plead joint-tenancy in himſelf with the Anceſtor ec. 

Raviſhment of the Heir of H,-upon the grant of X. the Defendant 
ſaith, that 4. ſeiſed hoſdeth of N. and took tohusband H. and had 
iflve, the Heir, H. died, WV. granted the Ward ro the Plaintiff, <A. died, 
and X. granted to us &c. and he ought to traverſe the ſole Tenure of H, 
but need nat ſpeak of the firſt grant, 37 4.6.37. 

It is a good colour in a Raviſhment of Ward, that B. of whom the 
anceſtor held, did-grant him to him, and afterwards T. of whom the 
anceſtor with the Defendant held other Land, ſuppoſing that he had died 
ſole ſeiſed, took him, and granted him to the Plaintif, and that we did 
retake him, 2 E. 4.27. Gard 72. 

Raviſhment by the Lord of the Ward of the Meſne, (s) the heir of 


T. ſuppoſing the Tenure of five Acres, the Defendant ſaid, that 


T. was ſeiſed of the hiveacres, and held them of H. in Socape, 25 
of his Mannor of D. which H. held the ſaid Mannor over of the Plair- 
tiffe by Knights-ſervice , and leaſed the ſame to T. and A. his wite, 
the Remainder in Tail, the Remainder in Fee to T. who died, and 
that A. was in by ſurvivour as Guardian in Nowritare &c and that 
heas Servant of A. took the Infant from the plaintiff, and good, with- 
out traverſe, becauſe he confeſſed the five acres by one Meſne holJden of 
the plaintiff, becauſe the Mannor of which &c. for the Lord may di- 
ftrainin them, alſo how he held the hive acres, and no more he ought to 
traverſe, for the quantity 1s not matertall, as to having of the Ward. 
But in Avowry or Ceſſavit,and alſo inan intruſion of marriage by ( hole, 
he ought to traverſe the quantity for the miſchief of eſtoppel], but this 
which the plaintiff declareth, that T, held, and the Defendant ſhewed, 
that he and his wife leaſed, he ought to traverſe the ſole Tenure of T. and 
{o he did, and it was faid, as the Caſe is, T. ſhall not do homage in the 
life of 4. fo he may well traverſe the dying feiſed in his homage, after- 
wards the plaintiff did maintain his Declaration of the Tenure of T, 
without that that, C. held the Lands of H. as of hisMannor, in manger 
and form &c. 1.8. E.4.20. Guards 63. 

Raviſhment by the King,as tothe land, the defendant pleaded feoffment 
of the anceſtor, without that, that he died his Tenant; and as to the body, 
made title, as Lord of other Land, and it was holden, that upon a ſeiſure 
without Office, that I may well take the heir out of the poſſeſſion of any, 
14 H4.15.Gards 84.07 1 may have an O»ft. le main cam exitibus,7 E418. 

A woman: being my ward «doth aſſure her ſelf-ro another, notwith- 

ſtanding which I may well grant her marriage over to another, and in a 
Raviſhment of Ward againſt the Husband , if hee plead this martrer, 
that after the grant he married her, and that ſhe was of the age of 16 
years, it ſeems a good plea, and therefore they were at Iſſue, upon the 
age 43:E:3:9* Guaras 97 but note the Grantee of the King ſhall reco- 
ver, although ſhe were of that age, 'viz3-0f the age'of -165'E.q 10. 


It is no plea in a raviſhment of /Ward ,/that hes notheir, or that he. 


is a Baſtard, by Finchaen,41E:3 15 Guards 96: Ra- 


Raviſhment by the Grantee of Guardian in Socage, the Defendant ſaid, ide 8 #. ». 
that he delivered the Ward to the Plaintiff upon conditiongthat he ſhould Gards 146. 7: 
not do waft, and for doing that he came &c. and we did afliſt him, and®* \/ Up an 
they were at ifſue vpon the Bailment in the manner &c. 33 E.3. nn, 1 pes o] 
Guards 1673. | | . and "pF that 
" Awrit of ward; of 20s, Rent, the defendant faid that theanceſtor held ,j, anc: [t1r de- 
the Land out of which &c. and leaſed the fame forlife rendring Rent, parted with the 
and granted to him for life the Rent, with the Reverſion, and holden a © ind,4n4 _ 
ood Plea, 19 E.3.Gnard 40. mg pry 
" A writof ward of the body of the heir of 7. the Defendant did al-,,,,; ;;. 4:/en- 
ledge the Land given to f. and A. his wite, and to the heirs of 7. who gar; c!aimerb 
is dead, eM. being alive whoſe eſtate he hath, and it” was holden a good tbe ſame by the 
plea in bar, 28 E.3.93.Guard 23. Caponn of O'- 

A Writ of Ward of. the body and Land, it is no Plea, that the ance- 955 7 
tor did enfeoff 7; whoſe eſtate he hath, without traverſing the dying 
ſeiſed ; yet the plaintiff did admit it, bur to alledpe a Fine to T. whole 
eltate he hath, is good without traverſe, 4 H.6 29, Guard51.12 H 4, 
16.Guards 8o, becauſe a dying ſeiſed after a Fine levied is not materiall. 

The entrie of the heir in Religion, isa good bar ina Writ of Ward 
for the body, and fo it ſeems for the Land, as if he were alledged dead, 
12 R.2.Guard 106, 

The Lord claimed the Wardſhip of him who was in his mothers belly, 
an! ſhall have it, and he ſhall be called Guardian in a writ of Dower 
brought againſt him, remp E. 1 Guard. 153. 

Note if a man Aon compor mentss doth make a Feoffment, anda Letter 
of Atturney to deliver Seifin, yet he ſhall be adjudged ro dje Tenant 
tothe Lord, 7 H 4.5.Gnards 67. but the Lord did alledpe further, thar 
aſter his death the friends of the Infant did enter upon him, ſo he di: his 
Tenant, Markham, if the heir of an Infant enter upon his Alienee, 1 
ſhall have the ward : So here, Hanckh and Thirs ſaid, that the Guar- 
Gian cannot try the Right of the Freehold (5) the validity of the Feoff- 
ment, as a 'Termor may do by the Statute, 7 H.4.12. Gnards 73. but 
ſee before, that he ſhall have the generall averment , that he did his 
Tenant. 

Vide 47 E.3.16.'Ftis a good plea generally in a writ of ward, that the 
anceſtor doth not hold of the Plaintiff, or that che anceftor didnor dee 
feiſed, without any moxe, and the ſpeciall matter, as Feoffment by Col- 
uſion &e if there be any ſuch, ſhall come on the plaintiffs part to plead. 

Viae F. N.B. 143. 11 H. 7.12. 12 H. 7.20 6H. 4.4. If an Infant 
ſue for a condition upon a feoffment made by his anceſtor, he ſhall be in 
ward for ttat Land, 1 H.7.9.7 H.7.11-26 H.8.3-9 E.4' by Danby. 

It '1s,no bar againſt a next of kin, that he as Lord in Socage, made 
Proclamation,” aht none would challenge the Infant, although that he 
G0 alledpe that the Plaintiff was prefent, 27 E. 3.79.Gnaras 22. 

The Committee hath a ward. by reaſon of Wardfſhip fallen in his time, 

and 


London. 


and grants it over, his\grantee ſhall have aid of the King, becauſe th, 
King remaines guardian, 12 H 4 19 Garas 81. 
| In awrit of ward, the Defendant ſaid, thatche Anceſtor of the Plaintif 
did levy a fine of the Land to him , and that be did render the ſame back 
in taile to hold of him &+c. the Plaintiff could not aver the Tenure gene. 
rally, for which cauſe he did alledge the releaſe of the Defendant to the 
Anceſtor,it is no plea for the Defendant that he didnot releafe &c.but he j 
may well plead that be continued ſeiſed of the land by the fine, without 


chat, thar he did releaſe &c, 38 £2 7 gard: 87. T 
Ie was ſayd,, That the Feoffment of the Anceſtor is no plea withou: N 
Deed, ſee 4 E 2 garas 119. a 
In a writ of Ward of the body and Land, tbe Plaintiff declared of his 
poſſeſſion; Nontenure of both is a good plea, 5 H. 3:Gard 143. Butto ( 
H 6.12.tbat he ought to ſay, the day of the writ broughe, nor ever after N 


But itis no plea in a Writ of Raviſhment of ward, 12H. 411 norinar 
Eje&tmentof Ward,qz E ; 15 Nor that he doth not hold of the Plaint'ff 
no plea in an EjeAment 5 Ed 3 21 But19 E 2 gards 125 the Defendan: 
ſaid that the Anceſtor held of him without that,that he beld of the Plain: 
£ff, and the ſame was good without more ſaying. | 
* Eje&ment by Guardian in ſocage , the Defendant ſayd, that the f1- 
ther did enfeoff him , without that , that he dyed Tenant co the Lord, 
c&c.and admitted good, but afterwards the Court ſayd , That he ought 
to anſwer to the dying ſeifed , for ofwhomſoever he held in ſocape, it 
was ſufficient as to the Plaintiff, yet he pleaded over, that the Grand 
x father did enfeoff the Plaintiff upon Condition , and that the Father 
centred for thecondition broken, &c. 13 H-4.17. gards 82. 
Acceptance of releif or a ſurrender ſhall not onft the Lord of his forki- 
tare of marriage, 28 £ 3 92 gerd. 49. 

Eje&ment lyeth againſt me upon the wrong done by another to my 
uſe and my agreement toit, 538 E3 18. 

It is no plea in a Writ of ward, that this heir hath an elder brother, nz- 
med 1 whois alive, &c, without making title to him to the ſame land by 
the award of /, &&c, 7 E 3 51 gards 24, 

The Feoffee before the Statute made, Libere & qni-te faciend. forinſe- 
cam ſerviciam quantum pertinet,c$c, ſhall bold of the Feoffor, becauſe it 
it is not expreſled to whom hee ſhall do the ſorraigne ſervice, 112 H.;. 
gards 152, 


X 1. Where 


Wards. — WM 


/ 


X I. Where the Father or Mother ſhall have tre) paſs for taking of 
the eldeſt Son , and anotber Writ for taking of the Heir, 
and Treſpaſs ſor the Lord being in poſſeſſion, 


Reſpaſs byeth for taking of his eldeſt Son, 292L/i/e 35 and there 
holden , «hat the guardian ſhall recover the value in marriagein 2 
Treſpaſs at the Common Law for taking away of the Ward, 29 EZ 3 37 
qard 160 where a Writ of raviſhing of bis ward, taking of his goods , 
and beating of his Servants was maintained. 

Treſpaſs, 2 ware conſanguinem & beredem rapuit cnjns marit agium, 
&c. good, without alledging that hee is = within age, becauſe he doth 
not claim as Lord, but of taking his own heir, 32 ZE 3 gards 32. 

Treſpaſs, Quare filium & heredem rapnit & abduxit, good, 21 H6 
1412 H4 1633 H6 55 and treſpaſs for the Mother, 2 ni« filium &- 
beredem &c. 9 E453anditlyeth Quare vi & armis filium &c. 3 Edw. 


I'2, 
; Treſ paſs for taking of his ward , Ys & armu , although hee bath the 
ward apain, 11 H3 gards 140. 


—— ———Cc 
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XIT. Where a man ſhall be in Ward for a Remainder deſcended, 
and for a R-verſton. 


He heir of the Leſſor for life ſhall bein ward, if the Lord hath nor 

concluded bimſelf by Avowry made upon him, , But if ſach Leſſor 
had granted the remainder over in fee, the heir of him in the remainder” 
ſhould not be in ward, living the Tenant for life, for that be is Tenant to 
the Lord, 33 E 3 gards 8 

Aﬀeoffment to the husband and wife, and to the heirs of the -busband, 
his heir ſhall not be in ward during the life of the wife, but after he ſhall, 
8E 3938 E 420 gards 63. 

A man leaſeth for life, the remainder to busband and wiſein taile, the 
remainder to the heirs ofthe husband, they have iſſue and dye, the iſſue 
dyeth, his iſſae within age at the death of the Tenant for life , ſhall bein 
ward, 24E 3 33 gards 48. | 

So upon a Leaſe for life made by the Tenant of the King, the remiin- 
der over in taile, who dyeth ; livingtbe Tenant fof life , the iſſue within 
age at the death of the Tenant for life, ſhall be in ward, 33 H66 garas 
17 See P 11 H 7 19 That there ſhall be no ward for a remainder, untill ic 
fall, and ſee,15 E 4 in Skrexes office, a good caſe. 


X [11 1 here 


Wards. 
X [1I. Wh:re a man ſhall be ſaid Guardian for Nurture, an | 


where he ſhall be charged as againſt the Lord, if the Infaxt 
marry , and where he ſhall bavs an AftionTfor the Ward, 


Writ of Ward againſt a woman , ſheclaimed but for Nurture, and 
& was ready to yeild the ward, to whom the Court ſhould award, cc. 
and ſaid, that one / had another V Vric againſt her, &c. and upon day gi. 
ven,, ſhe found ſarety to have the ward here, and at the day upon the 
default or one of the Plaintiffs, ſhee would have delivered him over to 
the other, who ſayd , that the Infan: is married. ('«»t, his plea proves 
chat ſhee was no deforciores at any time; notwithitanding the poſleſli. 
07, and ſhall nor be changed if the infant hath married himſelf without 
her conſent. Alſo it was ſaid, that the Plaintiff ought to have alledged 
che marriape ar the firſt day, not now , but afterwards, hee did reco- 
ver theinfant married, and twenty pounds for the marriage, 8 Zdw 3 45 
ards 25. / 
: And upon the like plea of the Dcfendant,the Plainiff ſaid preſently, tha: 
the Defendant ha.1 mariied bjm to her daughter, ater the writ, andir 
w3$no plea for the Defendant that he was married by ano: her , becau'c 
he rook away the infant, and hath confeſſed the marriage ducing his poſ- 
feſſion, and that he had right to recover the value, 7 E 3 gards 121, and 
30 E 1 gards 156. where he was married before the Plaintiff had Title to 
the wardſhip, beeauſe he had then an elder brother alive. | 
Guardian by Nurture ſhall never be charged , if the marriage be not 
made byhim or inhis poſſeſſion during the time that he could govern him, 
bur if the infant of the age of fourteen'years and more , marry himſelt, 
iuch goardian ſhall not be charged, becauſe this is altogether the AG of 
the infant, 43E 3 32: 

By the Cuftome of. Loxdox, the Mayor, Aldermen and Chamberlain , 
are pgovernours of the Orphans, their Lands and Goods during nonape, 
and their Committee brought a raviſhment of ward, and alhough that 
the cuſtome be alſo,that an infant is not bound to his guardian any lon- 
ger then untill he can govern himſelf, yer the Plaintiffneed not to alledge 

. chat, butthe Defendant by way of anſwer Per ('#riam;and being com- 
mitted untill a lawſull age, this is intended one and twenty years, if it be 
not otherwiſe appointed by the Mayor, &&c. Alſo the Writ lyeth , al- 
chouph the Plaintiff alledgeth thart he hath married him to bis daughter, 
for he ſhall account untill he be diſcharged, by order &c alſo in Londen 
he shall be in ward for his goods, althcugh he bath no Lands , &c. 33 
E 2 gards 31. 

But Belknap held, That the Guardian in Socage $sball not be put out 

of his ward by the Cuſtome, becauſe of his goods, &c. becauſe his autho- 


rity is alſo by ſtacute, as is the guardian in Knights Service, where he who 
claimeth 


Wards. 


c|aimeth by ſuch cuſtome , shall plexd other matter, $ R 2 Gard: 166. 
znd by bim , the cuſtome for lan1 shall no: be allowed, if not in Lox- 
don. 
A wriz of ward lyeth againſt the Mother , who claimeth nothing bue 
for Nurture , but not againſt che Schoolmaſter, to whom the Lord hath 
committed him, but againſt che Lord himſelf, 12 H 4 18 Yards 8r. 

The Defendant ſaid, That che Anceſtor held of the Prince by Priority, 
and be as Bayly &c. the Plaintiff ſaid, rhat the Mother being in poſſeſh- 
on of the infant by Nurture, took the Defendant to husband, {o he is de- 
forceor , it was holden a good replication, 38 Eadw. 318 gard:s $8, 

A grant by guardian by Nurture of the ward is void, and he may take 
him again, for he hath but the government of him uncill his age of difcre- 
tion , (s) fourteen years, and none shall be guardian for Na:ture , boe 
the Father or Mother ; but hee may deliver him to another to inſt; ut 
him. But Lier/eton holdeth, that ſuch a grant is good againſt ſuch a gran- 
tor bimſelf , but the Infant may depart &c. Danby ſaith, Thit ſuch 2 
Guardian may take back the infant after that he bath diſcharged him &c. 
$E 4-7 grants 21, 

SeeP 22 E 3 Connterplea of voucher 78. where the Grantee of a ward 
by Nurture of ward, ſhall vouch. 


———* 
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XI V. Raviſhment of ward for him who hath married the Heir 
after Annos Nubiles, and where. he ſhall bave a W rit, the 
Infant being married inthe life of his Father, 


Avizhment by the Committee of an Orphan by caſtome to him as 

next of kin , becauſe that the infant had married h's daughter, the 
Defendant ſaid, that the infant was of the age of ſixteen years, cc. and 
had confeſſed he had the profics of the marriage, &c. yet it ſeemed 
the writ was good , becauſe he is charged tothe Mayor, &&c. and the 
age shall be ad;udped by him, and to that he shall be comp-lled by x writ 
out of the Chancery if he will not &c. and by intendement he shall have 
the ward cill the age of one and twenty years. Yet Seton ſaid, That guar» 
dian in Knights ſervice had been barred by ſuch plea, becauſe hee had the 
effe& of the wardsbip, by the marriage, 32E 3 3 Gard: 3r. 

In Ravishment; The Defendant ſayd, that he held of him by poſterisri- 
ty,and it was covenanted between us and our grantor, that the Iafant 
$hould remain with us, and he did ſo, and you had married him before, 
it was good without making him Tiele, and che Plaintiff rook nothing by 
bis writ, 20 E 4 gard. 41: 

Ravichment maintained againſt him to whoſe daughter the Infant of 
five years in the life of his brother was married, with averment that hee is 
yet within age of conſent (5) fourteen years, and took his homage in 


Court, 30E1 gards 156, 
Aaaa XV, Where 
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X V. Where the heir (ball be iwice married by. the Lord , anq 
where bz the Lord after he hath been marryed by his Fa. 
ther , or by the Ruviſher, | 


Here it was found for the Plaintiff, and that he did not know if 

married , andthe body of the lnfan; in another county : By the 
opinion , no judgment ſhall b» untill it be (ound or © nfefſed , for if 
hee be not married , the Plaintiff ſhall have (be marriage and all: the 
value, if the [Judgment be given for b.m, for the D« fendant whole title 
is avoided , c:nnot have it ;. and tender of he Plaint.ﬀf ſhall bc effectuall 
&c. 16 E 3 Gards 107. 

Raviſhment, found that the Defer:dant did rav ſh the heir being of the 
age of fourteen and more, and did affye him to 4. his Daughter, and 
that before the age of one and ewenty years, the Plain iff got, &c. and at 
the age of eighteen years married him o A. ihe marriage did con: inue 
antill by means of the Defendant, A f(:«d a divorce for the precontraq, 
and the Plan.did appeal tothe Pope,wh ch duth yer depend 3nd that now 
the heir is of full age,#c. and by award, the Plaintiff did recover damages 
of forty pounds, for the raviſhment , and a hundrcd Marks for coft-, 
but nothingſor the marriage, for the matter by him (ore is not di fra ed 
pendant the Appeal : Alſoit is not found that he was marri:d by the De- 
fendant , ſo out of thecale of che Statu:e, &c. 27 H 6: gards 118. and 
Danby there ſaith , The Lord in that caſe ſh u'd recoy-r the value faire, 
as againſt the raviſher who hath married > c. and if after the heir. (+e- 
ing yet within age of conſcnt) refuſe the ſaid marriage, the Lord ſhould 
tender him another, and recover the yalue again upon refuſal! &c. 

V3 (Littleton, 79 acc- vi. C.9. part 132.in Holls Caſe , If the King 
marrieth a woman, who is his Ward, /»fra axnos nubiles; and before the 
age of conſent, the husband dyeth , the King ſhall have the marriage a- 
gain, becauſe the firſt marriage was not compleat. Contrary of a com- 
mon perſon : C.6 part in Ambroſe Gorges caſe ,ui.C 5 part; to2.in Wat- 

ſons caſe, The Guardian marrieth his Ward, and after they are divorced 
(nſa precontratt, yer heſhall not have the marriage again, 

Seer2 K 2 Pamages 130 ace. and rhat the Raviſher ſhall not{ooſe but 
the fingle - value, and - chat he ſhall have, although the heire might 
diſagree as before, and then he ſhall alſo have the marriage, 21 E. 3. 
7ndgement 150, See 43 Edw.3.7ndgement 102, and 19 Edw.3.) udoment 
123. 
_ by the Court, If a man dye, his heir being married, and yet under 

e age © 
dy , becauſe no.conſent can be, for which the other did aver, that he was 
ofthe age of ſeven years at the marriage &c.12 Edw.1. Gards 138. 


. But 


ſeven years, yet rhe Lord ſhall have the Wardſhip of the bo-- 


i% he. , 


Wi ards, 54.7 


But if the Infant marry at 4 years, this anceſtor dieth. he not yet 
14 years, the Lord ſhall have the Wardſhip of his body, uncill nb 
becauſe he may diſagree; but if then he do aſſent to the marriage he 
ſhall forfeit nothing to the Lord &c, and it jwas ſaid, that if the weman 
die beforethat ſhe cometh co the age of conſent, the Lord ſhall marry 
him again, 44.7.H.6.11. 13 H.3. Wards 147. and temp. E.1, Garas 128. 
and 30 E.1. Guards 156. 

Vide C.6.part 22 acc. Fitzh. N.B.143.acc. but ſee 7 H.6.11, inthe 
Caſe of the King, a tender was made to one for marriage and was dif 
charged, for the marriage was not void, then 2xere it the Lord ſhall 
have the Wardſhip. 

The Lord who hath married the Heir, ſhall not marry him again, al- 
though that the wite die during his Non age, A, 13.E. 1. Guards 1 37.C- 
therwiſe it is, if ſuch firſt marriage was by the Raviſher,temp,E.1. Aion 
upon the $Starnte 96. 
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XV I. Where the Lord ſhall have the Ward, notwithſt in ling a 
Feoffment by Colluſion, or whc1e Colluſcon ſhall ouſt him of the 


Ward. 


He Lord ſhall not aver the Feoffment to be by Colluſion, withour 

ſhewing how, for which he ſaid, that the Tenant did enteoff zy. to 
ind a Chaplain during his non age &c. and afterwards to reinfeoff the 
heir, and to render more then the Landis worth, the Tenant ſhewed the 
Deed to be abſolute, and that 7. did enfeoff rwo, who leaſed to him for 
life, and that the. Plaintiff had accepred the ſervices of them, and ho- 
mage of one otthem, and che plaintiff traverſed the acceptance of the 
Homage onely, 32 --3.Gmnardr 33. 

But in a Writ ot ward of a Rent, where the Defendant pleaded a 
Grant to him for life, the plaintiff averted the ſame by Collufion without 
ſhewing how, 19 E. 3. Guards 40. But there is no challenge, but 31 F. 
3. Colinſion 29. It is holden that he ſhall ſhew how Colluſton, and there 
it emed, that if the Feoffee did enfeoff a ſtranger, a::d not che Heir, 
the Colluſion is gone. | 

If the Feoftee by Col\uſion doth pive the Land back again tothe Feof- 
for for fe, the remainder to the Heir bona fide, the Lord ſhall not have 
the ward. for the Colluſion ſhall be averred and tried, and it is not appa- 
rent by Pri/«t, vide 33 H.6.17, and 18. and Pri/et therefaith, It fuch 
Feoffee after the death of the father doth enfeoff a ſtranger ' ox fiar, 
yet the Lord ſhall have the Ward upon averme:.t &c, becauſe his Title 
doth accrue before, and the Remainder to the Heir upon a Leaſe or gift 
in Tail coa ſtranger, is not Colluſion, Nor a Feoffment co che heir and a 
ranger, and as heir of the heir,is not Colluſion, 33 H.6.17, 12 H.4.13: 
Guards 79. Aaaaz Bur 
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But Xo! faith, where the Tenant enfeoffeth his eldeſt ſon and his wife 
that this is double Collufion, 31 E.1.Gnards 155. fo it ſeems Collufion 
a verrable upon ſuch Feoffments. 990 | 

20 Eliz, Dyer 361. The Tenant of the King did enfeoff his brother, 
to the intent to enfeoff his Heir male at full age, when at the time he had 
no iſſue male, the Father died, and then a ſon was born, this is Col. 
luſion, and the queſtion was, whether he ſhould be 1n ward for the whole, 
or but a third part, Vide C. 1 part 47. 10 Eliz. Dyer 268. but ſee (Lit, 
78. that now by the Statute of 32 and 33 H. 8. for his body, andthe 
third part of the Land. 

In Ward the Defendant ſaid, that the anceſtor did not die ſeiſed, the 
plaintiff, that he made a Feoffment to re-infeoff the heir of full age, he 
thall not conclude ſo he died ſeiſed, but ſball conclude Colluſion, although 
the Defendant ſaith, that it was without condition,q7 E.3.16 and 31 
E.3.Gmards 33.he ſhall aver the ſame againſt a fimple deed, and 7 H, 4.15. 
againſt a Fine upon Releaſe, and the iſſue ſhall be upon the Colluſton, but 
not if the Feoffment be upon Condition &c.19 H.6. 30. 

See C.1o part 80. in Lowes Caſe , If the eldeſt ſon purchaſe Land of his 
father , bona fide , for a valuable conſideration , he &c. ſhall not bein 
Ward, nor pay primer ſeiſin : So C.7 part 77 Curſons Caſe,if the Grand- 
father in the life of the Father convey Land to the Grandchild: So C. Lit, 
78. if the conveyance be to any of his collaterall blood , or Baſtard- 

children. 

In a Writ of Ward, the Defendant pleaded a gift in Tail to him by the 

"— anceſtor, the Plaintiff ſaid, that it was rendring a Roſe the firſt 8 years, 

| and afterwards 401, ſo Colluſion, and the Defendant could not aver the 
rail without ſhewing a Deed, and that was rendring, wt ſupra, yet he 
ſhall aver it bona fide, 4 E.2.Gwards 119. and note, the ſhewing of the 
Deed is by the words *of the Statute, which wills 20d 5nquiratur per 
teſtes nominatos in chartis & alios &c. Marlebridge cap.7. 

Colluſion ſhall not be averred upon a gift tothe eldeſt Son in Tail, 
the remainder over, 27 H.8.7. and 10. 

Note the opinion of Gaſcoigne and others, If a man who holdeth of 
the King, and another, makes a Feoffment of the Land holden of the 0- 
ther by Colluſion, the ſame is not remedied by thg Statute, becauſe no 
Wardſhip is loft thereby, and the King ſhall not have the Wardſhi p,9 H. 
4:7. Traverſers. ' 
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X VII. Where a Ward ſhall be recovered by Proclamation. 


Pon Default of the Defendant at the Proclamation. returned, the 
Plaintiff ſhall recover the value of the Land, and the martiage, and 
damages if &c. and a writ ſhall be to the Sheriff to enquire of the value, 


and 


Wards. 


1nd the time which he hath occupied the Land, 42 E. 3.1.C»ard: 9;, and 
upon one returned dead at the Proclamation, and the others warned which 
do not appear, Reſummons awarded againſt the heir of the dead, who 
appeareth and faith nothing, by which the Plaintiff ſhall recover againſt 
them all, 9 E.4.-15.Wards 15. anda Writ awarded to inquire of the da- 
mapes, but the Court would adviſe, if the heir being within age,ſhould 
render damages. 

Herle gave Judgement upon default at the Proclamation Salve jure 
&c, and awarded a Writ to enquire of Eamages. Hill ſaid, that he who 
loſeth the Ward by Proclamation ſhall never have an aCtion, notwith- 
ſtanding the Statutes which ſpeak, Salva fibs alia atione &C. 16 E.z, 
Guards 108. 

A ward ſhall never be recovered by Proclamation, if there be nor three 
Counties, and three Proclamations, by the Statute of xyeſt, 2 cap.35. and 
if all the Proclamations are not made for the ſhortneſle of time, .all is 
void, and an A/ias ſhalt iſſue forth to begin again &c.2 H. 4.1,Retwrn de 
vic.41, but it ſeems there ſhall not be new Proclamation, but Proceſſe 
at the Common Law, 3'H. 4. 6. And note, that the Proclamation 
ſhall be in the County onely where the Writ is brought, 17 E.3.70,. 
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XVIII. Fhere the body of the Heir ſhall be in ward, and the 
Lands, and where the Lord in Knights-ſervice ſhall have no 
ward, and wheres man ſhall be in ward aftr bis full age. 


F a man marrieth his daughter being within age toa man of full ape, 

and dieth, his Land ſhall be in Ward, 20H. 6.15. 

It one be found heir to the Kings Tenant, and hath Liverie becauſe of 
full age, and after, another is found heir &c. yet there ſhall be no reſei- 
lure if he be alſo found of full age, 12 R. 2, Lsverie 28, 

In an aſliſe of Meortdanceſtor, the Tenant juſtified as Lord by the non- 
age of the fame plaintiff, he ſaid that the ſame Tenant granted to him, 
and his beirs, that they would never claim any thing by reaſon of Ward, 
in the Lands, which his father held of him, nor in the marriage &c. and 
that not being denied, the afliſe was awarded, 19 E.23 «AvoWy 224. 

' Where the heir entceth into Religion, there is no Wardſhip, 12 R.2” 
Guard: 106. 
If the Kings Tenant die, his daughter and heir of che age of 15 years, 
It was holden ſhe'ſhall be in Ward, bur if ſhe had been within the age of 
14 yeares,. ſhe ſhould be untill 16 yeares to make the tender, Weſt 
2. cap 22. Forteſcue , if ſhe be married in the lite of her father with» 
in age, ſhe ſhall have her Lands at 14 years, whether the Husband be 
within age, or of full age; "becauſe no marriage can be, 35 H.6.49. x 
35% 
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35 H. 6.43. Guards 7: Where by the Juſtices, the heir female being in 
ward tothe Lord by priority, may well enter upon"the Lord by poſteric. 
rity at 14 years: alſo the grantee of the King ſhall not have advantagetg 
tender her a marriage after 14 years, nor the King himſelf, bur ſhe ſhall 
have livery, alſo ſhe ſhall pay the forfeiture for marying her ſelf within 
the two years after the 14 years, againſt the agreement of the Lord, by 
Pri/otr, Markbam, Telverton and Danby, but Forteſcxe was contrary, 

Vide 35 H:6:41: by Wangford, If a man holds Lands of two , one 
by Priority, the other by Poſteriority , and dieth , his daughter within 
14 years: he who boldeth the Land by Priority, ſeiſeth the Wardſhip of 
the body and Land, and the other ſeiſeth the Land holden of him, when 
ſhe cometh of 14 years ſhe may enter into that Land, for none ſhall 
have the Land till 16 years, but he who may tender her a marriage. 

But ſee F. N;B:256.257: if the heir female hath Land in Cape, and 
Land in Socage holden of the King, ſhe ſhall not have the Socage L1nd 
at 14 years, but ſhall ſtay the two years, fo, as ſhe ſhall ſue forth Li 
very. 

Alſo it was agreed by the Court, that ſo ſoon as the Lord hath marri. 
ed her after the age of 14 years, ſhe ſhall have her Land preſently : So if 
ſhe were married before 14 years, ſhe ſhall have her Land at 14 years, al- 
though her husband be dead betore, fo the two years are given for the 
Tender, becauſe the Tender before that age is void. Ir was alledged that 
Bratton ſaith, that the age of male and temale, 1s all one, the Court ſaid, 
it was never holden for authority in our Law. 

The Heir female being of the age of 14 years at the death of her ance- 
ſor ſhall not be in Ward, becauſe that is her age, 39 H.6.Gnard: 67, 
L1t.22.& 35 H 6.40.Acc. 
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X I X. Where a Right, or Raviſhment of Ward 5þall be main- 
tained at ſuil age, where after the death of the Heir. 


Writ ofRight of Ward ſhall abate, if the heir come of full age 
A depending the Writ, not ſo of Raviſhment of Ward, although he 
be of full age Jefore the Writ brought by Daxby, 9 £.4.50 11 H.5.8. 
Þut the Reporter ſaith, ir thall be a govd plea, that the heir was of age, 
the day of the Writ #c.9 -.4.50. | | | 

Raviſhment of Ward ſhall not abate by verdi&, finding that che beir 
is now of age &c.27 H.6. Gard: 1183. butthe party qught to declare, 
that he is yet within age, 37 H.6.7. Gard: (0. 

A writ of Ward of the Land, ſhall not abate by the death of the 1n- 
fant depending the Wrir,otherwiſe it.is of the body,z1 E 1.Gmard: 130- 
bur it ſeems it ſhoujd abate beiore the Statute of ef, 2 cap.35-11HG6 
8. Aſſiſe 9. | 

X X, whe 
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XX. Where tender of Murriage is materiall, where wot. 


N forfeiture of Marriage, the Plaintiff declared of the Tenure. and 

"ſender, the Defendant ſaid, that the Plaintiff did render back to bim 
his land, and ac cepted of his releif, &c. and was driven to aniwer over, 
but that Challenge was entred at his prayer ; wherefo:e he ſaid , he was 
of tull age at the time of the Render,c5c 28 - 3.92, GCuurd 49 

But fre 31 Af. 26. Action upon the Statute $2, 114 bc od who 
hath ſurrendred unco the Hicir ſhall not have the land aft-r fo. tc v4- 
lue by Retainder. And nocethere, that in intruſion of marriape the 
Lord need no- toalled;e a Tender, as le ruſt do in a forfeitu © of mar= 
rage. Alſoin a ve/ore of marriage , he need not aliedge a tender. be- 
cau'e i he ſame is mers 11956, 3 H: 79, Guards £8. But 1ffiic ſhail be upon the 
Tender in intruſion of a Ward, 4o E: 3 6. and that tender ts not good 
without ſighc of ihe woman, See F.N.B. 141 Tender alleCped in the 
one Action and in the other. 

ViiC ys part, "almers caſe, The Guardian ſhall have the fimple value 
without tender, 

23 E.3 92 In forfeiture of Marriage, the'Plaintiff was compelled to 
ſhew c he woman. 

Markham laith That the Lord ſhall have the value of the marriage 
without any tender made. | 

Forteſcne, In a for: eiture of marriage he ought to declare of the Ten- 
der, but it is not traverſable, but in a valore maritagis, the tend: r i; mate- 
rill, &c H:6.52:W aras 71. 

Iſſue was taken upon the tender in a forfeiture of marriage, 16 E: 2. 
Attion upon the Statute 14. and 14 E: 3. Action ,upon the Statute 16, 
and17 H.3. Action upon the Statute 27 It isnoplea for the heir thar 
- Plaintiff may recover againſt the Ravisher, it he do not deny che Ten- 

er, 
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XXI. VVhere the Lord ſhall have the double vaine of the Marri- 
age againſt a ſtranger, where the ſumple value, and where 
the value twice againſt two, and where hz ſhall have the 

land againſt the heir, where the value,where the double value, 


T was fonnd that the Kings Tenant had two Daughters, one within 
ape, but they know not whether ſhe be married, Judgment was given, 
that he ſhould retover the Ward; and the value, if ſhe were married, but - 
not the dou bleveliftic: And a Writ was awarded to the Sheriff for the - 
body, and another to diſtrain the party for the body,47 E:3.19..G«ard: - 
IOz. - 


Wards. 
103. But where it was found ſhe was nomarried. and afterwardsalledpeq 
that mean between the Verdi and the Judgment, ſhe was married ; Yet 
the Judgment was to recover the Ward and not the value, &c, 1, £.; 
judgment 157. 

And where rhe Jury doubt'as before, and the Defendant ſaith, rhar 
ſhe is not married, the Plaintiff ſhall tecaver the Ward, and Dam 28es 
without the va'ue, becauſe he doth not maintain that (he is married Ang 
the Plaintiff ſhall not recoverin a Writ of Ward the value apaioſt the 
 Vouchee, but againſt the Defendant, and he over, 16 E:3: Guard 107, 

Valore Maritagii maintained by the Grantee of the King, although 

that before upon a Scire facias againft him be held over by a Ward, be. 
cauſe not ſatisfied of the marriage; and at another time he did alledpe 
Seifin inthe Kings bands, which was proved for the Farm of the Guar. 
dianſhip, ſo his default : Bur untill the King hath made Livery to the 
Heir, the Grantee ſhall render.the Farm of what ape ſovever the Heir be, 
and that. Farm ſhall be intended tbe very value, &c. 43 E: 3.2 But ſee 
there, that upon Award or. compoſition, that another mean Lord ſba'l 
hold for the va'ue of the Marriage, it ſhall be adjudged according to 
that which be might have levied by the time, &c. 

And note, that when the Lord bath cauſe to bave the double value, i: 
is in his EleQ:on to retain the land for it, or tobave an ARtion of For: 
feiture of marriage to recover it, for it may be that the land holden of 
him doth not amount to half the va/ue,c+c 18 E:3, 18. Aion upon the 
Statute 15. 

Vi.C.4.part in Sir Miles Corbets caſe,ac.15 £:4 5.7 Ht 6-12, But if 
the ord holdeth the land for the ſingle value , the profits received are 
onlyas a pledge, untill the Heire ſatisfieth co him the value of the Mar- 
rioge, where he holdeth for the double value, the profics are part of the 
value. 

The Lord by Poſteriority ſhall never have Forfeiture of Marriage be- 
cauſe he hath notbing to do to meddle with the body,7 E: 2. AQion up- 
on the Statute 33. | 

In a Writ of right of Ward, Iſſue being upohe Priority,it was found 
for the Plaintiff, and that che Heir within age of fourteen years is marri- 
ed, and damages given. And the queſtion was, whetber the damages 
ſhou'd be three hundred pounds, or a hundred pounds ; and there Store 

held that he shou'd not have Judgment for three hundred pounds , for 
then parhaps he muſt have the value twice, 21 E:3 / ndgment I50. 


XXII. Where 


, Wards: 
X X11, here the Lord may chooſe. to have the Services, or the 
Ward of his Tenant, 


F the Meſne dieth, bis Heir within age, the Lord'may diftrain the Te- 
ub and avow upon the Meſne for the ancient Services : But if the 
Meſne be attainted of Felony, the Lord ſhall not haye but the Services 
which are due to the Meſne, 1 E:3.6. Avowry 68. 

So if my Tenant leaſeth for life and dieth, his Heir within age, 1 ſhafl 
have EleRion-, &c. but upon Avowry made upon him I ſhall be ſtop- 
ped to claim the Ward,33 E:3. Gnard: $. 
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X XIII. Where the Guardian ſhall put out the Termor, or Tenant þ 'y 
Statute, or Elegit, . 


Rian faith, that the Guardian half put out the Termor of Lands, 
aot of wreck of the Sea, nor of an Advowſon granted for years : Al- 
ſo he ſhall not put out Leſſee for life : But if Tenant in tail of a Mannor 
with an Avowlſon doth diſcontinue, and after preſenteth unto the Ad- 
vowſon by Uſurpation, and grants the next avoidance oyer, and dieth: 
that the Grantor ſhall put out the Grantee, H:7.3 6.G#ards . 69. But 
afterwards hee held that the Lord ſhould not ouſt the Grantee of the 
next avoidance, & 4/5; contra,vi.1y H.7.7.Guards 158, Where Gran- 
tee of the third Advoidance ſhall have the fourth againſt the Lord, be- 
cauſe he could not have the third apainſt the wife, Tenant in Dower : 
And it was there holden, that the Guardian ſhould put out the Termor, 
becauſe this Condition in Law ſhall be as a Condition in Fait. And there 
—_ held, that he ſhali not put out the Termor ; But others againſt 
'm, 

Covenant by a Termor, againſt the Heir, becauſe he was ejeRed by 
the Eſcheator, for a Tenure found of the King,&c. And he was driven to 
alledge in certain,that he was ejected by Title, 3 E:2.Covenant 6. 

So the Aﬀgnce of a Termor ejected by the Guardian, ſhall bave Co- 

enant againſt his Leſſor, if he hath a Deed, and he over againſt the beir, 
if he be ejeRed by Title,31 E: 1. Covenant 26. and that ac full age of 
the Heir rewp, E:1.Covenant 31.50 if he be ouſted by Colluſion found, as 
where a Feoffment was,readring the jfirſt year a Roſe, and afterwards 
ten pounds, &c.18 E:3. Covenant 7, 

And where Leſſee for life and ten years over, grants the Term and di- 
eth, his Grantee being put out by the Lord ſhall have Covenant, 19 E. 
2.Covenaxt 25. And although that the Termor who is put out, do pur- 
chaſe it again of the Lord, yet he ſhall have Covenant againſt the Heir at 
his full age, & c.34 E.1.G#ards 129. 
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An Aſſiſeof a Rent granted by the Anceſtor, the Heir in Ward pray. 
eth his age. H;l, It hath been holden that the Guardian ſhould hold dif. 
charged, but afcerwards it was aſſented by Parliament, that the Afiiſe 
ſhould be taken, 3 E:3.4/ſe; 176. And Herle beld that he ſhould bold 
charged, 3 Af. 1. 4ſſi/e 182. 

It was holden, that the Guardian ſhall not pur out Tenant by Elegir, 
bat a Leſſee for years he might,! E: 3.3. Guards 13. 

And it ſeems alſo ,that he alſo ſhall put out Tenant by Statate-mer. 
chant,who bath execution in the life of the Anceſtor, for the Title of the 
Lord is elder, and their right is ſaved to them at the ,full age of the In- 
fant, ec.quere 36 E.3.Gnards 9. 

It ſeems by the Statute of Mercatoribss, That execution fhall not be 
ſaed apainft the Heir untill his full age ::And therefore 33 H.6.47.thinks 
that the Guardian may put him out, gre of Tenant by Elegir, 
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X X 1 V. VPhere.the Donor 07 his heir ſhall have the wardſhip of 
the heir in Frank marriage, within the four degrees. 


[ tþen degrees of Frank-marriage ſhall be accounted from the Donor 
. to the Donee the firſt, &c. and the beir of him who is in the foure 
degrees, ſhall hold as the Donor, andif he in the third degree aliencth, 
and takes backto him and his ſecond wife, and hath iſſue by the firſt,yer 
the heir of the ſecond wife ſhall be in ward, as iſſue ofthe taile after the 
fourth degree, for this doth end in the iſſue of the firſt wife , and it was 
ſaid; that by no deviſe of the Donees,&c. in frank-marriage, the Seignio- 
ry of the Donor ſhall be diſcontinued, becauſe he hath no ation, no rc- 
medy torecontinue it, 1 3 E 3 gards 116. | 

AndHomage done by Tenant in Frank-marriage, ſhall not bind the 
heirs within the foure degrees, becauſe that the Law bath diſcharged him 
of wardſhip and ſervice, en.tewp, E 1 Gards 135 But he ſhall do fealty, 
by Littltton 15, - 


— 
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X X V. VVhere the heir ſball be in ward for Lands to which bee 
hath right, or to which be cometh by his own AQ, or by 
the AG of the next of kinne. 


Þ: a Writ of ward, The Defendant ſayd, that the Anceftor did not dye 
bis Tenant, the #laintiff ſayd, that the Anceſtor was ſeiſed, and be- 


came of Non [ava m'm07it, made a Deed of feoffment and Letrer of At- 
torney 


Ward), 


toiney to deliver ſeifin &ec, and aſter his death the heir did enter by his 
next of kinn,c#c- and for that the opinion was, that be dyed his Tenant, 
becauſe the livery by the Letter of Atrorney was void, but the heir who 
recovereth in Non compos me-tis, Shall not be in ward; 7 H4.12. ' And 
note, heshall not bein ward by recovery in no afion anceſtrell where 
his entry was not lawfu'l, as in a Fofmedon, ihidems; But ſee that the 
entry of the heir is lawfull apon alienstion made by the” anceſtor ; who 
was Non compor wentis, as it appeareth, 34 H 6.45. tnd by Perkins 5. 
and therefore it was bolden, that upon # recovery in New 'compor ments: 
or! Dum fait infrd atatews he shall be inward, 11 Hz. 12. If the heir 
recover in a ortdancefter he shall bein ward. 12 Rk 2 Livery 29, 

Ifan infant alieneth and dyeth, xnd his heir within age entreth, he shalbe 
in ward, 7 H 42 but if hee donot enter , the Lord shall not enter for 
him, 6 H 4 4 And if che heir enter for a condition broken, hee sball be 
in ward, or in that caſe, if the next of kinn enter forbm ,-39 Ed. 3 36 
gards 92,11 H.7.13, 

Diverſe Parceners did recoverin a Formedox as upon abatement, and 
one within age , and in ward tothe King , whereas in truth, he againſt 
whom &c, did diſſeiſe che Tenant by their Covin, &c, and the others be- 
ing impleaded had aide of che third in the ward of the King, notwith- 
ſtanding that the Demandant did tender to averr as aboye, &c. and that 
there was no pift, 11 H.4.6 0. 

Hankeford ſaith, If the Tenant make = Feoffnent by collation, the 
Lord shall not haye the wardshi; of the body, untill he hath recovered 
the land, andifthe heir of the Diſſeiſor be in, and the Diſleifee dycth , 
the Lord sball nor have the wardsHhip of the hair untill the hath.recovered 
the Land, which che court agreed, 22 H. 4. 13. gardr 79 vi. 15 E.4 11. 

But irs conceived , That the Lord $sbali bave the wardsbip of che heir 
of the [)iſſeiſee who dyeth in the life of che Difſeiſor, before a Diſcent 
cait ; becauſe he may aver that he'dyed his Tenant, 14 H 4 15 1fe 138 
But zfcer @ diſcent is caſt, it is clear that the heir of the Diſſeiſor is Tenant 
tothe Lord,and he shall be in ward, 48 E 3 8 Avowry83.19E 3 64and 
36E 3 Gards to. Where it is holden a good ples, that the Anceftor bad 
not any thing at the day of bis death, , and that he (ball nor ſeiſe the bv- 
dy of the heir ofthe Diſſeiſee, antill he hath recontinued the Lxnd. 

SeeC 3 part 'n Butler and Bakers caſe, That the heir of the Diſleiſor 
and Diffeiſee ſhall be both in ward. 

A holdeth two Matnors of two Lords by ſeverall ſervices, Knights 
ſervice, and makes a feoffment and takes back at one day to him ſeyerally 
by fine for his life, the remainder to his heir in taile of one, and the re- 
mainder of the other unto/his heir, and to his wife in taile, and dyeth, the 
heir entreth/into both at one day: arid diſcontinueth that which hee hith 
in joynture afterthe'decesſe'of his Mother, and dyeth: Now if the iffite 
recover that, oy re-entreth for the Mortgage'mo 4 eye if the diſcon- 
tinuce ſurrendteth to-bim,or enfeoffeth him &c. The Lord who firfflights 
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npon it shall have the wardship ofthe body, 8c. 33 E 3 Gards 1 62: 
See that Tenant in taile and his iſſue sball do homage to the Donor, $ 


E 4 Avewry 36. 7 E 4 27 andthe Donor shall have the wardsbip of the ple 
heir of the Diſcontinuee, yet he shall not be driven to avow upon him, 29 Ad 


H 6 9 Avewr 12 41E3 $eAvowry 65 48E 38. | on 

Tenant in tail of a Mannor with an Advowſon doth diſcontinge &c.and anc 
afterwards uſurps to the advowſon and dyeth, the Donor ſeiſeth the lea 
ward, and preſents tothe Church, putting out the grantee of the Te. col 
nant in taile, of the next avoydance, 5 H 7 36 gard: 69g. The opinion is, ] 
That the Donor ſhall have the wardſhip of the heir of the Tenant-in tail, n0 
which hath diſcontinued, 18 E 411. 2were, forif my very Tenant ali- nic 
eneth, and dyeth before notice given unto mee, yet I ſhall not have the thi 
wardſhip of his Heir 2 H 4, and here there is no rightgemainiog to the | 
Heir. is 
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XXVTI. /VVhere the Lord ſhall feiſe his ward, and take him al. 
though he be inthe ſervice of another . 


TE Lord may well ſeiſe the heir within age, although he be retain- 
ed in ſervice in the life of bis Father, 14 H. 4.31. 1f#e 139, 
Raviſhment of an heir female, the Defendant did alledpe, that before 
ec, ſhe was retained with bim; &c. the plaintiff took her,and he re-took 
her, without that he will averr, that at the time &c, ſhee was of the age 
of fifteen years &c. this is a good juſtification. But Daxby ſaith, that hee 
ought = eraverſe, without that, thai he did raviſh her within age, 8 E 
22 garas 64 
s Catesby faith, That if the guardian by nurture, command the Heir 
to go out of his houſe, and be will not give him viAualls, that he can- 
not afterwards take him again out oftbe ſervice of another : Danby ,That 
he may welldo, 8 E 4 7: 


— ————— 


X-X V II. Where theRecovery of ome shal! give advantage to the 
other, although he was ſevered before, and where he that reco- 
vererelh ſhall have ail alone. 


A Writ of Ward by two Parceners, of the body; one doth recover, 
the other being ſevered, yet she sball have an account for the pro- 
firs of the maictie againſt her who recovered, hut if +be hath releaſed co 
the defendant, $she which recovered | may p cad thisreleaſe in bar againſt 
her, and that without shewing by —_ of the privity, but cannot 
. maintainan aQion againſt che Defendant in þer name, without c_ 

ex 


Wards. 


ior who hath the Releaſe by reaſon of this Releaſe by Finchden,who ſard, - 
that they recovered in common, as 0, the Releaſe, ard that 
pleaded againſtche one ſhall nor hurt the other, but ſhe may maintain the: 
ation without naming of him who bath the Releaſe, declaring 
 onely of Tenure, and not of the diſcent, and ſo is it abridged by Fitz. 
and that the Defendant may well plead the Releaſe of the other who re- 
leaſed, beinghamed, 45 E.3. 10 Gnards 100. andthe ſame caſe for ac- 
compt, vide Accompt 36. | 

Kirton faith,that in a Writ-of Ward for the body by two, If the one be, 
non-ſuit,the other ſhall recover the whole, and thar ſhall ſerve his compa- 
nion alſo for their common uſe, ſo if one Defendant make default, the c- 
ther ſball ſave the whole to their common ule &c.49 E. 3.19. Gard: 104. 

Therp ſaith, that if two Parceners bring a 2uare impegit, and the one 
isNon-ſuit, the other ſhall ſue for the whole, becauſe it.cannot be ſever- 
ed, and ſhall have a Writ to the Biſhop for them both, and their com- 
mon Clerk ſhall be received # c. 38 E.3.35. 2uare impeadit 126. 


_— — —_—_ AE <w__ 


_— c— 2 ICS  — ——_— _—— —— 


— - 


XX VIII, Where Proceſſe 1hall iſſue to have the heir in Court, to d.- 
liver to whom the Court «hail award, and who Shall have 
the cuſtodie pendant the Writ, | 


Aviſhment in the County of D. the plaintiff doth ſuggeſt in Chan» 

cery, that the Infant is in the County of NV. and hath a Writ by thre 
Statute from thence to have him in Court, to be delivered to whom the 
Court ſhall award, and-at the day the Sheriff hath him readie &c. and 
becauſe the originall was not ſerved, he was delivered to the Defendant 
again, 34 E.3.Gnards 164. 

It was holden, that the Infant ſhall be-delivered co the Sheriff depend- 
ing the ſuit, untill the matter be diſcuſſed, and if he deliver him to the de- 
tendant , the plaintiff after Judgement for him ſhall have a Writ from 
lence againſt him who hath the poſſeſiion, or againſt the Sheriff, and ſhall 
not be put to a new Writ of Raviſhment &c. 42 H.4.6.Garniſhment 22. 


_— ——— mg, 
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XX 1 X. VPhere the Lord by his a@ tha!l conclude himpelf to - 
bave dhe IVard, \ 


Y acceptance of Homage of the eldeſt Son 0* the Feoffee in the life 

Jof his father, the Lord ſhall be eſtopped forto claim the Ward after, 

but nor {6 of fealtys Rent or other Service recovered out of a Court of 
Record, 36 E.3.Guards 11. 

But Priſet held the contrary, and that he ſha!l not be Ie” 

that 


Wards. 

that he could not refuſe the Homage after notice of the Feoffment, 31 
H.6 17 Collnfion 36, but 31 E. = pag” 155. there is a difference put of 
acceptance of homage in the life of the Facher, and after his death, ang 
in the firſt Caſe he ſhall be concluded, and in the laſt nor, becauſe the 
Sta:ute of Magna Charta doth tie him coaccept homage before he hath 
the Ward, and the acceptancewas but of Fealty, but 32 E.3 Guard: 31, 
where the acceptance of many Services was alledged, the Lord ſhall as 
ſ\wer onely to the acceptance of homage, as that he accepted of it tor (- 
ther Lands, and fo the acceptance of ir ſhall bind, | 

The Tenant of the King made a pift in Tail anddied, the King doth 
accept his heir for his Tenant, Firz. conceiveth, that he ſhall not be there 
by concluded, to take the iſſue in Tail in Ward by the Statute of 34 E,;, 
cap.15,F.N.B. 143. but fee the contrary to that 4 F.6.20.Gsard: 50, 
and that the acceptance of the Services ſhall be intended homage, Babirg- 
ton and the Court ſo adjudged, but Firzh. thinks it no Law, bur that the 
King may well chooſe the Tenant in Tail for his Tenant;as he did, 47 E, 
3. ina Ouare impedit, as Fith, there alledgeth it. | 

The Lord ſhall got have the Wardſhip of the heir, until! he hath ac- 
.cepted his hemage, becauſe by that he hath the Ward, he hath loſt the 
Relief, and in lieu of Relief he ought ro take the homage 1; Z 1, 
Gards 163. but the Donor{ſhall have the Wardſhip of the Hue in Frank- 
marriage, without taking homage ofJhim within the four degrees &c. 1; 
E, 3. Guards 142. 


— —Tc—__COQUwCv 


__ —— — 


XXX, Where the Succeſſor of a Biſhop ſhalt have a Ward ja'ln 
in the time of his Predeceſſor, 


m——_ 


F the Tenant of the Biſhop dieth, his Heir within age, and the Biſhop 
dieth before Seifure, the Succeſſor may well ſeiſe the Ward , bave 4 
Raviſhment of Ward, and alſo a Writ of Righr of Ward by fome, 2 H. 4. 
19.G wards 73. agrees of the Right of Ward, 4.6 E.2. Wards 120. 
. And the Executors of the Bifhop ſhall not have ir, bur where the Bi- 
ſhop ſciſeth; nor the King ſhall not have if the Tenant dye, not the 
Tem oralties being in the Kings hands, 40 E:3.14. Brief 5 22. 
Bu: the King ſhall recover an Advowſon which voids in the time of 
the Biſhop againſt his Succeſſor, 24:24 E: 3. Quare Impedit 11» 


XXXI. Where 


-*l 


XXXlL, here the King ſpall not have the Ward although be hold » ” 


him, ana where he ſhall not have the Ward of a Tenure of him 
by Eftoppell,&c. 


Mannor was ſciſed into the Kings hands, becauſe the Tenant did ad- 

here to the Scats, and he gave itto T. to hold of him, who dyed, 
his Heir within age : One $, of whom the Mannor was holden b:fore, 
ſeiled the Ward, and was put out by Office found: And at his Suic in 
Parliament it was awarded that he should have again the Ward, andthe 
Patent was repealed, 46 E.3, Petition 19. ſee 47 E. 3.21. a dfference 
where it cometh to the King by a common Eſcheat, and where hy For- 
fiture of Ward, and the latcer caie, his Patentee held as of his Crown. 

Diſceit by the Lord of a Precipe in Capite brought of the land, &c. he 
hall not recover damages according to the value of the Seigniory, be- 
cauſe he may have it again by Petition. And Stoxe ſaid, That the King 
hall not have the Ward by reaſon of ſuch a Seigniory by Eſtoppell,17 E. 
4.21, and 39. Butrſee 46 E. 3. 12. the Js put to his Petition for 
to diveſt a Seigniory- to the King by Eftoppel (s) by Conuſans in a 
Court of Record,vs 20. Af-17.v5 45 £:3,6 47 E.3.31.50 E.3.23. 4c, 

If the Kings Tenant and anotber be difſeiſed of lands holden of the 
King, and now the Heir of the Diſleiſor is in by diſcent, the Diſſeiſce gi- 
eth, the other Lord ſeiſeth the Wardſhip of the land of the body, after- 
wards the Heir doth recover in a Writ of Entry, 

Littleton ſaith, That now the ny ſhall have the body , and alſo the 
land holden of the other. Dygas, that's a marvell, &c 15 E.q.10 

If my Tenant enfeoffeth the King,and takes back an Eſtate, &&c. yet he 
is my Tenant in right, and the King hath not buta Seigniory by way of 
Etoppell, as it was ſaid, 45 E.3:6.46 E:3.12.6.47 E.3-21 ac, 


— —— 


XXKXII. What advantage or Prerogative the Committee of the 
King hal: have, 


Ote the Committee of the King of a Ward shall not have any other 
Wardship by reaſon ofit.35 H6 gards 70, And there Gard: 14. by 

all che Juſtices. And alſo the King shall bave Preſentments co Advowſons 
againſt ſuch Committee, unleſſe he gave expreſs words to have them. But 
tis holdent2 H 4.25.G#ards 83, That the Committee of the King 5hall 
havea Wardiby cauſe of Ward, although that the King doth remu'n 
Guardian , becauſe that when it comerh in lieu of Services, the Grantce 
ſhalibave the ſame Prerogative as the King, ſo more is granted then 
the bare Ward, the Lord alſo ſhall have advantage agiinſt AI 
y 


359 


Wards. 

by Priority, as the Kiag ſhould haye had,f5b;4. But the Grantee of th, 
King of the Scigniory ſhill not have the ſame advantage, per ( #riar, 
M.14 H4:9. Guards 68. 

The Committee of the King of the Heir female,fhall not have the ma:. 
rizpe if hedo not tender her a marriage, untill after the fourteen year, 
becauſe heis not Guardian, ſo he ſhall not have a{vantage of the twy 
years given by the Statute, 35 H.6.52.Gmards 71. | 

If the Grantee or Committee ofthe King be put out of the land, an] 
the Heir, or ofthe land alone, he ſha!l have Amoveas manuw upon 4 
ſuggeſtion in the Chancery, as the King himſeif ſhould have : For E. 
j:&ment doth nor lye for the King, but the Writ ſhall be generall, ac 
not to anſwer the profi's, nor to make Fine, but only amwove4s manu, 
&-c. Subpena, &c. 35 H.6, Suggeſtion 9.1 H.7.18, be bad che Writ out 
_ . ofthe Chancery. But 4 H.7.7. it is faid he $hall haveic out of the Exche- 

ucr. 

; But of things tranſitory, the Committee is put to his Aion at the 
Common Law, as Ravishment, or Cxare /mpedit, becauſe the King 
himſelf shall have them, 4 H.7.1. 

Ifche King commit the whole land, where parcell is holden of another 
Lord, he shall not d ſtrain upon the Committee for his Rent, no more 
then upon the King;44 E 3-13. But he who bath a Rent. charge may di- 
ftrain the Committee, by the opinion of 21 H.7. 2. quere, 

An ation upon the caſe for that he did enter ints certain land commit. 
ted to the Plaintiff by Nonage, &c. and levied certain ſumms of money 
in the contempt of the King, &c. andthe Writ abated by a Ward, for he 
ought to have an Ejetmear, or account of the Receipt, &c, P. 11H, 4, 
G3. it is ſaid, that he shall not have the ARion which the King could not 
have there. See 43 E.-3.6. Ation upon the Statute 11. The King $h1ll 
liave the Wardship of the Heir of his Tenant by whom he granted the 
land to hold by Services due, for the beſt shall be taken for him, 44E. z, 
45 Guards 7. 


_ — _ _ _ — 
— —p — 


XXX[lI, Where the Heire of him who dieth in Ward, ſhall not be #1 
Ward to the firt Guardian, althoggh it be the K ing. 


He King hath a Seigno:y , which belongeth to the Prince in his 

hands, and by reaſon thereof hath the Ward. &c. and he makes L'- 
very to the Prince, and afterwards the Heir being in the Ward of the 
King, dieth, his Heir within age, the Prince ſhall have the Ward of him, 
and not the King. So where the King hath a Ward by reaſon of ano- 
ther Ward, andto him makes Livery, now if the other dieth, his Heie 
within age, the King hall not have the Wardsbip of him, but he by rea- 
fon of which &c. 13 E 4. 19. TA 


| Wards. 


che King aballhave che Wardihip of the Heire of him who ho!ds of 
| his Ward by Poſteriority,1 2 Hi.4:25. | | 
If the King grant the. Wardship de herede in heredem 4qnamdin, ec. if 
he come to bis age, and dieth before Livery, his Heir being within ape, 
chall not be in Ward to the Grantee, but co the King 14 E.4.7. 
Note by Belknap, That for Ward becaufe of Ward , the King ball 
not have bur the lands holden of himlelf,6 R.2.Gnards 105. 


— 


— Ore y—_— —— - — 
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XXXIV. What Tenure draws Wardſbip, 


Ote, where. a. man haldeth of the King to find him a Horſe price 

5 i. & unam ſaccam, & unam brotheam per xl. dies quands Dom» 
1us Rex iret- iu exercitu.m Walliam, this was adjudged Petite Serjeanty, 
and the King ball goc have the Wardsbip by reafon of ſuch Tenure,g H. 
3. Guards 145. 

Whe.e a man holdeth of the King to find a man in his war by 40.daics, 
this is adjudged grand Serjeanty,becauſe it is to be done by the b-dy of a 
man, and by his. owa body, and he cannot find ar.other for him, 24 E,z, 
2:Guards 47.0 

Note, it was adjudged by the Court, that his is grand Serjeancy, if « 
man holdeth of the Kicg to go with bim 1» exercirn werſns Scotians in 
avergardia, & in redditu ſno in retrogardia. And fo if be holdeth to give 
tothe King Horn-geld, which is Cornage, and the King $ball have the 
Ward for it,24 H.2.G#ard:s 148. 

The Heire shall be in Ward for a Tenure by Caſtle-guard to be done in 
England, yet this is no Service out ofthe Realm, but it is as Eſcuage and 
of the ſame nature, per ('wriam, 1g R:2.Gnards 165. 


_—_—_ 
"Oy —_— 


XXXV. where , and in What (ounty the Writ of Ward ſpall be - 
brought. 

Writ ofright of Ward of land, and of the body $hall be alwaies 

brought where the land is; but a Writ of right of the body was 

broupht in a-another County, and awarded good,qo E:3.5. wards 93. 


none 


" 4 


XXX VI. Where the Title of the King ſhewed to the Court after Ver» 
dit for the party ſhall ouſt him of his [ ndgment againſt the 
other party. 

N a Writ of Ward it was found for the Plaintiff, and before Judgment 

t wavalledped that it was found by Office, that the Anceſtor hel five 

«resof onewhois in Ward of the King, &e. yet the Plaintiff $ball 
lave Judgment, becauſe it is not 1Iledged that the King, nor the Eſches- 
Ccecc tor 


_e 


tor in his name hath not ſeiſed the Ward in Fait, but if he had ſeiſed him, 
the Juſtices sball ſurceaſe : But the King sball bave a Scire facias again 
him, who recovereth alſo for the damages, whether the Infant be dead, 
or alien, &c. that is before Jadgmene,c. HN.6 Rin. GCmards no, 


—  — —_— 
— 
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XXXVIIL Now-certainty of the Tenxre adjudged for the advantage of 
him who departs with the Land. 


F the King make a Feoffment tenend. per ſervicia debita, ec, this yhall 
| fk intended Knights Service, and he (hall have Wardship, 44 E: 3,45 
Guards F. 

So no a common perſon before the Statute made a Feoffment, 7;- 
nend, libere & quicte, & faciend. foriuſec ſervitium ſach a Feoffee held of 
the feoffor,not of the chief Lord,which he shonld'have done,if it had been 
faciend. capital domins foriuſc. ſervicium,&c. An.l2 H:3-Gnards 152, 
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1, VVhere the Heire chall pay Relief, although be be in VVard, and 
within age at the death of his Anceſtor, 
Ote;the Heir being in the Wardship of the King, when he com- 
N eth to his age-shal} pay Relief to the other Lords, And Hil 
ſaith, that the Lords sball have the rents of the lands holden 
of them by petition during the Seiſin of the King, becauſe ofthe Ward- 
Ship, &c, AM, 19 E:3. Relief 1.29 nAſſ-5. agrees, that upon petition 
they shall have Jadgment againſt the Committee apon bis defanit, and 


an Aſife againſt him for the rent withdrawn after, agreeing to the 
whole in the firſt caſe, is the book of 24 E:3.24.Relief 7, 


—— 
— — — —_— — 


— 
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11, YVVhere the Heir being in by Feoffment shall pay relief. 


T is faid, that the Lord zhall not baverelief ofthe Heir of the Feoffet 
of bis Fatber, although be ball baye bim.in Ward, if be were withio 


Son 


Rehef. 
Seton Caith, That the Wardship is by Statnte, which ſpeaks nothing of 
celief, ſo the ſame remains at the Common Law, and the Lord challen- 
nothing but that he had not notice of the Feoffmene, nor the Son. 
| pu mr him : And A4.17 E.3.63.Relief.3. See if he shall have 
relief by equity of the Statute, vi. 4 Z:3.22. that he sball have relief. 
Thorp ſaith, That if the Teaant enfeoffeth his Heir of full age, the 
Lord shall not bave relief, becauſe our of the Statute, Þ;. 31 E:3.Cols- 


on 29+ 
p If = Tenant enfeoffeth his Son of full age, "and dieth before theSon 
give me notice, I Shall have relief, for the Father died my Tenant as to 
Avowry. Fitz. thinks itis not Law, for che other was by Tenant in 
Fat,7 E 3.Relief 11. 


D—_— 


111, YVhere Relief chall be paid for the Deſcent of a Remainder, 
and when it shall be paid. 


[ anonns a Fine to B. who renders the ſame to him for life, 
the remi co his Son T and E: his wife intail, the remainder to 
the righe Heirs of 7: who dieth, and 7: dieth, and E: dieth without iſſue, 
now the right Heir of /: shall pay a relief unto the Lord, as Heir of T. 
the Son, becanſe if 7. had ſurvived T. and his wife, he had been (eifed in 
fee, and a Writ of Right would lye apainft him, fo the fee was in him, 
1nd from bim deſcended to 7: &c.40 E:3.9. Relief 2, 

Land is given to 7.S. for life, the remainder to his right Heirs, be shall 
pay a relief, becauſe he is in by deſcent, 3 2 E: 3. Relif:4. 


—— AOTINGY A 


IV. When Relief ſhall be paid after the death of the Anceſtor who 
had not poſſeſſuon is fait, but onely a poſſeſſuon in Law. 


*He Heir ofghe Lord avowed upon the Tenant, for the relief of his 

Grandfathef, after the deack of his great Grandfather, and of his Fa- 
ther after the death of his Grandfather, and layed the Seiſin' of che Seigy 
nory in his Grandfather, and the Seifin of the Tenant in the great Gra 
father of the Tenant, and alledged the diſcent from each to the other, 
M:13; E:3.Relief 6. | 


Cece 2 V. Where 


564. 


V. Where Relief fall not be paid for « Temvre in Fee-farme, 


Inchden faith, That every Fee-fatm is intended the very value of the 
fand, and therefore he ſhall not pay relief : But the Setgniory was of 
ſach a Feoffment made before the Statute of 24a emptores terrarum, or 


after, Quzre 45 E.3.15.(eſſavit 15. 


_—_— — — — — ——  ———— __ 
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VI, Where Relief foall not be paid, becanſe the Lord bath recti. 
ved Homage, or Fealty. 


NR: the opinion is, That after the receipt 'of Homage, a man ſhall 
not avow for relief, P.15:E:3.Relief 5, and therewith agrees P: 16, 
E:2. Relief 10. 


—_— 
—— 
—— 
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VII. Relief of the Heire of the Feeffee of Tenant in tail, or of the 
Iſſue in tail after a Diſcontinuance, 


Ote,the Donor intail may take the Diſcontinuee for his Tenant,and 

avow upon him for Services, and upon his Heir for Relief, as Zelk- 
nap ſaid that hedid : And Perſey faid, rhat for relief the Donor for ne- 
ceſſity ſtall avow upon the Heire of the Diſcontinuee , becauſe this is a 
thing in poſſeſſion to be paid, H: 48 E:3.8, Avowry 83. 


—_— D CC CO 
— — 


VIII. Where Relief ba ll be paid, althengb that the Tenure be by 
Fealty and Rent for all Services and Demands. 


4. man maketh a Feoffment to hold of him by Fealty and Rent for all 
Services and Demands, he ſhall have relief, for the (ime is no ſervice 
ſelf, but an approvement which iſſueth of the ſervices, 30 E: 14 Re- 
lief 13. 

Vs: C: 4. part 49. the Executors of the land ſhall have debt for relief, 
becaule it is but an Improvement : But the Lord himſelf ſhall diftraine, 
and ſhall not have debr, 7 H:6.13. 20 H:7:1:v5:10 H:7:10: that it is not 
properly a debt: 

Hank faith, That when a man makes a Feoffment tenexdnm, &c. pro 
emnibns ſervicisr & demardir, thoſe words do not exclude any thing it- 
cident to the Services before, as if it were Knights-ſervice reſerved of the 


Premifſes, he ſhall have Ward, Marriage, and Relief, and Relief if it was 
co 


Relief. 


20 hold by a penny pro omnibus, &c, by Shreve. Atſo Heriot! Cuſtome, 
which runs throughout all that Country, or Honour, is not gone by thoſe 


words pro omnibus, c. Otherwiſe ts it: of a particular Cuſtome, Suit to- 


his Court, and ſuch not expreſly reſerved by the Premiſſes, r4 H:4.3. 4- 
v6Wry 60. 


A'man gave Lands to husband andwife iti tail by Deed, which was, . 


Pro homagio & ſervitio [uo habendo, & tenendum vt ſupradil?. eſt, redden- 
do annuatim 2. markes pro omnbnus ſervitiee, exattionb., ſecular. & cuntlis 
demandis, [alvata ſefta curie.. And adjudged by the Court that the Do- 
nor ſhould not have Homage nor Relief upon ſuch Deed, nor no ſervice 
but the Rent, &c. Firs, conceivestheLaw to be contrary, &c VM: 13 H: 
2, AveWry 89. | | 

AFeoftment before the Statute by Deed, which was, Texendam pro 


107. rent, Pro omnib. ſecular. ſervitiis, exattion. conſuetudinibur, & di-- 
mandis, And upon a Demurrer in Avowry for Relief, the Lord had re-- 


turn by Award of the Court : for the Court ſaid, that it was common 
Law, That the Heire of him who held in Socage ſhould double the rent, 
and this advantage was incident to the Seigniory :. As alſo Relief is inci- 
dent to Eſcuage,18$ £.3. 26. AvoWry 99. | 


— — - 
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1X. Where an Abbot or Prior ſhall pay Reliefe, where wot. 


Vowry upon an Abbot for Relief after the death of C. his Predeceſ-- 


X for, and alledged the Tenure to be by Homage, Rent, and to pay 
40 5. for Relief after every death , and layed ſeiſin therof by Preſcription 
and ſpeciall ſeifin by the hands of T. Abbor. the Plaintiff rook the Tenure 
by proteſtation, and they were at iſſue upon the ſethan, P: 8 R: 2. Reliefe 
14. 
An Abbot who is in by4ucceſtion, ſhall never pay a Relief, by p/by. 
becauſe he is in by ellection, H:20 E:3.Relief 8. vi: P:3 E:3.13. Reliefe 9. 
et verum eſt quia domus non moritur, 

Without a ſpecialty granting, if a man ſhall never avow ufon a man of 
Religion for relief, by 9/3/by, 20 E:y Avowry 124 


But 17 Et3.5-Collxfion 22. An Abbot ſhall avow upon a Prior for re- - 


lief, alledge Tenure and ſeifin without Deed. 


== p— - - _— nes 
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Y, Where a man ſhal pay two Rzliefes to one Lord for the ſame 
Land, 


ys Father Tenant dieth ſeiſed, the eldeſt ſon dieth before entry or 
poſſeſſion in fa, the younger brother being of full age ſhall pay two 
Reliefs, the one for the death of his Father, the other upon the death 

OL 


Licence of Alienation. 
of his Brother , for he was alſo'Tenant to the Lord, tew.f: 1, Re 
liefe 22. 


II II Or EI—_ 


'X1. Rehefe where 0 Diſcent, and of a Purchaſor. 


T the Common Law, there was no Relief but by reaſon of a Diſcent 
Ac the Heire being of full age; but by Cuſtome every Purchaſor ſhall 
pay Relief (s) ſhall pay the double of the rent , and ſuch Cuſtome is in 
Cornwall : And if the Lord purchaſe the land, and alieneth the ſame again, 
the Cuſtome is revived, + apr it runneth through the whole Country, 
" and a man ſhall have relief by that Cuſtome of his Alienee, as he ſhall have 
Meriot of his Feoffee, where there is ſuch Cuftome , as Scherd adjudged i 
in the caſe of Heriot, 14 H:4.3 .eAvoWry 60. 
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Licenſe of Alienation, 
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1. Where Licenſe ſhall be requiſite for the Kings Tenant of Alitna- 
tion, or for alteration of the Tenancy, and what Lieen|c 


ſrall be good to do it. 


Ote, in Aſſiſe, the Tenant ſhewed divers Alierations, and be- 
© cauſe the.land was holden of the King, he ſhewed a Licenſe 


for every one, and ſhewed them in pleading: And that how 
one joynt Feoffee hath releaſed to his Companion, and alledged alſo a Li- 
eenſe of Alienation of that,&c. P:$ H:4.8. Licenſe. 1; 

If the King licenſe his Tenant to alien, and afterwards it appeareth up- 
onRecordtharthat Tenant hath bur tail, it is a void Licenſe, and the land 
ſhall be re-ſeiſed notwithftanding Livery made to the Hetr as a Purchaſor, 
by force of ſuch Licenſe, for the King was deceived , and ſhall not loſe ſo 
his advantape,8c, 21 E:3.Licenſe $2. and therewith agrees 40 E: 3.6. 
Aſſ:P1:36. (.1.part, in the caſe of Alton Woods,acc 

The King licenſerh his Tenant to levy a Fine of the Mannor of 24 with 
Warranty,8&c. unto the Earl of Warwick, , rendring to the Tenant 1002. 
per annuum ; Now he could not levy a Fine of the Mannor, excepting, &c. 
rendring,&c, for by the Licenſe the whole Mannor ſhall be charged "_ 


Licence of Alienation. 
the Rent, and the Fine ſhall not be received but according to the Licenſe 
inthewhole,zoE:3.17. Fines 53. yet he need not levy a Fine, if be will, 
a5 it appeareth, 43 E:3.34. but it he do alien it muſt fe according to his 
Licenſe. 

The Earle of Cornwall ſeiſed of a Mannor in tail, the Reverſion to the 
King exchanged with one (.. in fee, and died without iſſue, King E.1.be- 
ing his Heire , and having other Aſers of Fee-fimple lands deſcended to 
him, as it appeared by Record by ſearch, and the Alienation and the Title 
ofthe King found by Office; yetupon the Exchange and Afﬀſets pleaded 
by the Heire, the Exchange was awarded , and that he ſhould retain the 
land againſt the King,45 Aſ:6.Warranty 68, 

The Kinſt granted Licenſe to an Abbot that he might hold in Maurt- 
main Lands and Tenements to the value of five pounds per a»w#m, and he 

rehaſed the Advowſon of a Church , at the next avoidance the "King 
noe a 2 ware Impedit, and ſhall be barred if within the value, and ific 
be not holden ofthe King bimſelf. for then ſuch a generall Licenſe ſhall 
not ſerye to. both intents. But it was ſaid, that the Advowſon was well 
comprehended inthe Words, Lands, and Tenements,If:33 E: 3,Grams 
102, 

The King gave Licenſe to 7.to alien a Minnor and anAdvowſen,wher- 
of the King himſelf was ſeiſed, for Alienation without licenſe,&c. And at 
the next Avoidance thegKing brought a Quare Impedit, and recovered,for 
it was aid, that his lawfull ſci\ih was not avoided by that Licenſe, &c. 33 
E:3.Grants I'O03, 

Parn. ſaith , That at, the Common Law before the Statute, land hol- 
den of the King in chief , was not forfeited for an Alienation without 
licence, and faith, that that was adjudged of the lands of one Gower. 
And wilby ſaid; yet if tands holden of the King by grand Scerjeanty are a- 
liened without licence, they are forfeited to the King for ever, P:14 E. 2. 
Ouare Impedit 54. 

But ſee,9 E:3.26. That lands holden of the King in chief were not for- 
feited at the Common Law by Alienation without licence, and that Hank 
ſaid expreſly , and that in the time of H:3; the Kings Tenant alſo might 
have Aliened his Freehold, as another Tenant might, 14 H: 4, 3.a4- 
ViY»7 60s 
The Executors of the Tenant of the King did alien by force of a De- 
viſe of their Teſtator, and there no Licence is alledged, 49 E: 3. 16. De- 
viſe 8. : 

Note, there needeth no licenſe of Alienation of Land which is not hol- 
= of the King immediate, but by a mean,8:c, 4 E: 3. 1. Luare Impye- 
i 33» 


il. Where 
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IT. Where Licenſe ſhall be requiſite to charge Ld holden of the 
King, | 


Tote, it was adjudged that the Kings Tenant may well charge the 
'N laid holden of the King without licenſe had, &c, 40 z3A{*5. 9 H, 
G, 4cc, 

But ſee 30 E:3,17. upon licence to levy a Fine rendring rent, he was 
= ſuffered to cbarge the land, but according to the words of the licenſe 
before, 


—_ es. tt. — 
—— _ 
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Ill. What Intereſt the King hath by Seiſen for Alienation without 
licence, | 


Tone ſaith, when any land is ſeiſed into the Kings hands for an Alle. 
' A Jaation withour licence, but that the King is not Tenant of the Free. 
hold, but hath it only in the name of a Diftceſs,c 4 E:3. 1. Quare Im 


peain 33, 
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Livery, Setfure of the King, Traverſe to 


an Office and Petition, 
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I. Where a man ſhall enter and avoid the poſſeſſuon of the King 
witbout Livery, or Qulter le main ſ#ecd, or other the like pro- 
ceſſe, where not. 


Here the King taketh the profits of a man outlawed in a per* 
ſonall Aion, and beſueth forth a pxrdon, he may enter 
into his lands without (ning of Livery, by Babi»gton, 9 

H:6.29. Livery 13. 
Note, by the Juſtices for Law, If I let lands to the Kings Tenant for life, 
after his death my entry is lawfull,” and the land ſhall not be ſeiſed int» 


the K:ngs bands : For the words of the Diem clan/it extremnm, are , ar 
qui- 


———= 1 mw CC .},TE-EEq 


Livery. 
quib:,0C. obiit [eifatis in dominico [uo ut de feodo, rhe. H: 14 H:4:32 Ii. 
very 24+ 

He who recovered lands againſt the Kings Tenant ,: gave the ſame to 
his two Sons in tail, the remainder to the ſame Tenant : Now although 
the Tenant dieth ſeiſed and this dying ſeiſedis generally found by Office, 
the Sons ſhell have Oſter /e main ſimul cum exitibnus, ſhewing their 
right; As if I do enfeoff the Kings Tenant upon Condicion, and that is 
broken,&c. Alſo Brian and Town/end ſaid, thit the Son might enter be- 
fore Office found, Hyſſey denieth thar, becauſe the King is intituled by 
the Office found, &c.3 H:7.2.7 raverſe 12. 

The King ſciſed of lands ofa man atrainted for the Peace, Day, and 
Wa#te, the land being holden ot another Lord, this is found, and the Lord 
after the year doth enter without any proceſs of Law, by which the land 
is reſeiſed, he ſhall b» charged with the prohis for his time, and put to ſue 
for the lands in form of Law,8 E'2 Traverſe 48, 


es ee threes 


— — — 


II. Is here, and for what Landi «nd Tenements, Livery ſhall be 
(ued, and how, 


N2- by all the Juſtices, that no man is bound to ſue Livery out of 
the Kings band of lands holden of him by reaſon of his Datchy of 
Lancafter, nor of no other land not holden of the King in chief, or of 
lands come unto him by reaſon of ſuch lands, although they are in his 
Ward by rerſon of another Ward ; Bur che Honours which are in his 
hands not rejoyned to the Crown, are in the ſame condition as they were 
inthe hands of the Duke 28 H:6.tr. Liv-ry 14. 

He that hath not an Office found for bim, ſhall never bave Livery, al- 
though he be found right Heir in an Aﬀiſe, againſt che other Heir who 
isa Baſtard, for that Record is void when the King is ſeiſed by Office, 
by which a pardon of the King to him of all entry, is alſo yoid by Aſar- 
tin, vi.2 H.G 5. Livery 35- 

Huſſey ſaith, If one be found Heire by an Office, and afterwards ano-_ 
ther by another Office, che King ſhall make Livery to the firſt , becauſe 
- was firſt intituled by him, and the other ſhall have his remedy againit 

im,1 H:7.27, 

He ah facch Livery firſt ſhall prove h's age by men of ewo and forty 
years, and it ſhall be by ſignes and tokens: And it ſeems there need not 
de twelve of the Jury, becauſe it it by proofs, 4»:21 R.3.Livery 5. And he 
ſhall have a Writto the Chamberlain to receive his Homage, and thento 
the Eſcheator to make Livery, 12 H.4. Livery 4. 


Dddd II. here 
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7 imerte? 


ITI, YPhere Livery ſhall be ſu:d by the beir im Socage, or by þj, 
friends, and where he ſhall not have it cum exitibus, wor be. 
fore his age. 


Ote, it was ſaid, if the heir female who holdeth of the King in $0. 

cage, ſueth Liverie before her age of 14 years, ſhe ſhall have it þ. 
mul cam exitibus, but if ſhe doth not ſue it till after the age of 14 years, 
ſhe ſhall have bur a generall Liverie, and not cam exitibus, 35 H.6.52. 

The King upon an Office found for him ſeiſeth the Land ofhim, who in 
truth holdeth of him in Socage, andat the prayer of his friends, becauſe 
he held no Land of the King in knights ſervice, he ſhall have liverie with 
the iſſues, f conſt are poterit upon a writto the Barons of the Exchequer, 
to ſearch whether he holdeth not other land of him in knights ſervice &c. 
becauſe then the King hath no right to ſeiſe &c.45 E.z, 19. Liverie 27. 

Parn ſaith, that he which holdeth no land of the King in knights ſervice, 
he ſhall not ſue to have Liverie, but to have Onfter le main,16 E.3. Line 
rie 29. 

Note if a man holdeth of the King in chief in Socage, the King ſeiſeth 
the heir, he ought to ſue Liverie, and not Oſter le main, becaule the ſei- 
ſure was lawful}, otherwiſe it is if he holdeth of another in knights-ſer- 
vice, for then he holdeth not of the King in ( apite &c. T. 33 E.3.Li- 
vere], 

Note, if a man boldeth of the King in knights-ſervice, and of other 
Lords in Socage, and dieth, his heir temale within the age of 14 years, 
now he ſhall not have Liverie of the Lands holden in Socage, at the age 
of 14 years, for he. ought to ſue one in her hiverte, by all the Juſtices, 35 
H.6.Liverie 19. 


—_..—————_ 


I-V. W# here the Heir shall have Liverie cum exitibus, of Land; 
in Knights -Service. 


N Ote, after that the heir is of full age, and hath proved his age, the 
King of Right ſhall make him Liverie, and if the King deny it him 
&c. he ſhall have Liverie cxm exitibas,after denial upon requeſt in Char- 
cery &c. and a traverſe tendred by another ſhall not ſtay the Liverie 
when it ought to be nade, but of the iſſues mean after his-age, and re- 
queſt to have Liyerie, he ſhall have nothing, 1 H:7:27:Liverie 18. 
C.Lit. 77: The Heir in Ward. by reaſon of a Tenure- in (api at full 
age ſhall ſue his liverie : But ſee C. $ part i» Halls Caſe, when he ten- 
dreth liverie, and hath day for proſecution of it, and dieth, the intereſt 
of.the King is determined, but if the heir of tull age dieth without _ 
c 


Liverie. 571 
the livery is gone, but the King ſhall have the mean profits; 

The King gave Lands to the Yom for life , the remainder to the lord 
Ferres in Tail, and after the death of the Queen, the King ſeiſed by of- 
fice, which found, x. heir of the ſaid Lord, who died before liverie and 
his ifſue alſo died before liverie, his iffue within age, the King aliened the 
land,& in a Mandams: all this matter was found,and the Heir now prayed 
liverie, had a Scire facias againſt the Patentees, who did demurre, becauſe 
none of his anceſtors proved their age, nor demanded liverie, and it was 
adjudged that the plaintiff ſhould have liverie, buwno mean profits, be- 
cauſe the feiſure of the King was lawfull, and Gaſcoigne faid, that the 
heir here might have ſued liverie,and have put out the Patentees without a 
Scire facias, and the continuance of the Seifin of the King , nor the 
diſcent in the King ſhall not hurt the heir, when the firſt Seiſure was for 
Wardſhip &c.2 H.7.17.Liverie 23. 


rn 


————— ——_———— 


V, YVVhere Liverie shall be ſued out of the Kings hands for Lands 
wot holden of the King, as of his Crown, 


— 


Ote, if he who holdeth of one who is in Ward of the King dieth, 
his heir within age, he ſhall bealſo in Ward of the King, and ſhall 
ſue liverie, although he doth not hold of the King, e8 H.6 11. 

Thorp faith, If the King ſeiſeth a Ward , s. 6 holdeth of another 
Lord, the heir cannot enter at his age without ſuing to the King, which 
was granted by the Court, 26 Aſ.57.Liverie 33. and See there, liverie 
ſued of lands holden of an Henor forfeited to the King, where another 
was Tenant for life of that land, before the forfeiture and after, 


ET ———— 


——_— 
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V1. Where a man ſhall have his Land by Ouſter le main without 
Liverie, and where una cum exitibus, where not, 


E whoſe lands are ſeiſed, where he holdeth of the King in Socage, 
and no land in Knights-ſervice,ſhall have an O»fter le main cur exit» 
bur, 45 E.3.19. : 

Note, when the King is ſeiſed of the Lands of an Idiot, this is but in 
the Right of another, and a generall ſuing our of his hands, after the 
death of the Idiot, is ſufficient without proceſle of Law, as by proof 
of his age &c. and Adyowſons ſhall paſſe to the gext heir without men- 
tion of them, T.16 E. 3.Liverie 30. 

Note by office, a woman was found joint-tenant with her husband the 
Kings Tenant, by which ſhe had Liverie without finding ſureties of mar- 
rage, 15 E.3,Liverie 31. — adjudged, 44 Af: 35. and that 

Ddddz ſhe 


Liverie. 
ſhe! ſhall have Liverie #4 cumexitibgs, and the King ſhall have no pri. 
mer ſeiſin, Liverie 11.5 £.4.8.Cook 4co. 
The King was ſeiſed of Lands holden.of himafter the death of , after- 
wards it was found by Office, that f. had butfor life, the Reverſion to H#. 
by whicha Writ was ſent to the Sheriff to remove the Kings hands, by 
whieh H. entred uponthe Committe of the King, but before a Writ of 
diſcharge he -could not enter, notwithſtanding an Oſter le main in the 
Chancery, becauſe the Committee ſhall be charged with the mean profits, 
but there becauſe it appeareth that the King hath not right to ſeiſe, the 
poſſeſſion ſhall be delivered to no body, bur a generall O»fter le mais 
ſhall be, and that for the advantage of him who hath right, and his Free- 
hold is affirmed by the poſſeſſion of the King, by Schard, 1o E.4 2.4; 
$/e 156. 
Fe bend and wife Joint-tenants in fee, the Husband found guilty of the 
death of a man,was committed to the Ordinary as a Clerk attaint, a{ter- 
wards he eſcaped our of the priſon of the Biſhop, for which the Land was 
ſeiſed into the hand of the King : and after the year and day, one f. ſued 
the Land out of the Kings hands by proceſle of Law as chief Lord of 
whom &c. and the wife Croneke an Aſliſe againſt him, and upon that 
matter found by record withour any other ſein, after ſeiſure of the King, 
yet ſhe could not enter upon the King, but ought to ſue for the Land by 
Proceſle.of. Law, 5 E.3.47. Aſie 166. 
The King ſeifed after the death of his Tenant, and itwas found by of- 


fice that he had but for life,the remainder ro M, in Tail,fby which he re- 
moved his hand , yet he ſhall have the preſentment. againſt LF, which 
happened before the Ouſter , becauſe it was ſaid; that he had right to 
ſeiſe and retein, untill AL. ſued for the Lands out of his hands; and doth 
him homage as he ſhall do after the death of a Tenant by the courteſie, 
18 E. 3.21. ere impedit 150. Yet Schard ſaid, when he hath no right to 


ſeiſe,bur for ſervicces &c. he ſhall make reftitution cam exitibss. 

Bur ſee 24 £.3.7. 2uare impedit 20, That Preſentment is not compriſed 
i9the word Iſſues, for the Court ſaid,that theſe are onely Rents and pro- 
fics triable by the Eſcheutor, and for which: he ſhall accompr, alſo mo- 
nies in the King Coffers ſhall not be delivered by reſtitution of Iſſues, 
without. eſpeciall mention made thereof by Witby, 24 E. 3: 2 uareimpe- 
dit 10. 24 £.3.27. Quare impedit 20.27 E. 3.81. acc. 6 E,2, Preſent- 
ment 9. 

It was found by Office, that the Tenant of the King in London died 
without heir, by which the King gave the Lands to PÞ. for life, and a writ 
was to the Mayor, for to deliver him Seifin, who returned that-the ſame 
Tenant deviſed the Land to his wife for life, ſo that: ſhe 'or his executors 
ſhould fell the Reverſion for his ſoul &c. and that: this is enrolled &c, (0 
as he *could not make Livery. P-entred, and the wife had a Sire facia? 
againſt him to have reſtitution. and upon the matter debated, the writ 
was abated, becauſe he ſhall not have reſtitution. without an Office found' 


for 
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Droerie: 

for him'; yet it was ſaid for the wife, that the retura of the Mryor which: 
food with he firſt Office, and found her Ticle by Deviſe, and ter Seifin 
of the Freehold, ſo as ſhe could not have a Petition, ſhould ſerve her 
for an Office; alſo the firſt ſuggeſtion of P. to the King was, that the 
Tenant was a Baſtard, and died withour ifſue,and the ſhewiog of the wife 
was in no part contrary, ſs no traverſe &c. and it was ſaid, that ſhe mighr 
well have an aſliſe againſt P. becauſe the King was never ſeiſed &c. wi 
d: 29 Aſſ.13.Traverſe 29. 

It was found by Office, that A. held of the King, and aliened to7. 
without licence, who gave the Land to A. in Tail, the Remainder to 
R. in Fee, and AA. died without ifſne, and R. died, his heir withinage, 
and T. tound occupier, for which he was put out, and upon his Petition 
endorſed he did traverſe that”. waSnever ſeiſed, and that the Land was 
notholden'of the King, but of another, and by inquiſition found acccors 
lirgly,and that it was holden of 7. &c. who held over of the King, *c: 
and that T. was ſeiſed by force of a Statute Merchant, acknowledged by 
Tenant in Tail, who is dead without iſſue &c. and although that by this 
it appeareth, that 7. bad no right to hold the Land, yet that was againit 
another , and nothing to the King , but apainſt him the poſſeſſion 
which he had was ſufficient to have reſtitution, .and ſo was- the opinion, 
17eAſſ.Traverſe 35. | 

The King granted the Ward of the Heir of his Tenant, After 
Office found came 4. and ſhewed how the Tenant had bur jointly wich 
him, and had a Scrre facias againſt the Patentee whodid maintain the of> 
fice, and it was found for 4. for which cauſe he had Eiverie cum exiti- 
bus, 10 H.4:2. Traverſe 50. 

Itwas found that T. held the Mannor of 2. of one 7. by knights» 
ſervice, and that he held the Mannor *f D. of the 'king by rent, and 
jearly eſcuage- of 10's. the king ſeiſed the land, and ler 4tto farm toF! 
untill it were decided, if by ſuch Eſcuage it ſhould be ſaid knights-ſervice; 
and hanging that, a Church appendant to the Mannor of AM. became 
void , and the King thereof brought a 2nare impedit againſt f. for 
notwithſtanding the Leaſe, the king ſhall have the preſentment, but the 
matter depending, it was decided that the Righr did belong to f. and he 
had liverie cum exitibus, and upon alledging that had alſo a Writ co the 


Biſhop, for. the preſentment 1s the profis of the Adyowſon, 5 £.3.6: . 


Luare impedit 34. 


was found by office, virrute officis, that A: gave land to R. Percy in | 


Tail, rendring'rent, and re-entry for non-payment, and after adifcent 
or two caſt, the heir of the Donor did enter upon the iffue in Tail for no 
payment, and was ſeiſed untill diſſeifſed by the Earl of Northambrrlaxa\, 
one of the iſſues in Tail, who was attainted by Parhament; and- his lands 
giyen to the king, ſalve jure, poſſeſſion. & legitimo ingreſſa cnjuſcungque, 
and that there the Earl died at Pa/mſon field, and the Tenant mace cont:- 
mall claim &c, and the opinion was, «thatthe party might bave-entred 
upon 
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Lrverie, 
upon the king by the Statute, or have had an Osſter le mair, and 
Eiſcheator ſhould enquire of the truch of the —_—_ for the — A 
emte officis, as well as he might by Writ, .3.E. 4 24. Office 1. 

It was found by Office, that A. had infeoffed the king to the uſe of 
another, for which the king ſeiſed the Land, and granted it over, ang 
becauſe the king .could not be ſeiſed nor erfeoffed to the uſe'of another 
and that Feoffment was not by deed enrolled, nor by no manner of &e. 
cord, ſo as nothing paſſed te the king a ſpeciall writ reciting the whole 
matter, was awarded to the Patentee, to remove his hands from off the 
Lands, and to deliver the profits &c. to the party, 5" E. 4.7, 0ffice 2 
CMarkbam alledged there, that where the king had ſeiſed lands which 
were holden of him in Burgage,a Swperſedeas was awarded to the Eſchex 
tor: alſo he ſaid, that if the Termors of the king dieth ſeiſed of land of 
which he was enfeoffed unto the uſe of ec. and his heirs, That if the king 
feiſeth the lands, that A. or his heirs ſhould have an Osfter le main, uns 
cum- exitibus. S0 the Survivor of Joint-tenants, by Choke , 5 E.4 Of. 


fice. 2, 


_— 
——_ — — — 


VII. Where a man 5hall Eave an ouſter le main by chewing of 
his Kight wihout livery, where cum exitibus 6c, 


== Fees, poſſeſſions and Advowſons of the Prior of @. were ſeiſcd, 
becauſe he was an alien &c. who came and ſhewed, that at another 
-time his Lands were ſciſed for the ſame cauſe, when he' was Prior of «A. 
and he had reſtitution, becauſe he was born in Gaſcoigne &c. and now 
upon this matter a writ was awarded unto the Eſcheator to remove his 
hands , rehearſing ſhow of his ſpeciall grace , he had made reſtitution 
without ſpeaking of the Advowſons, yet they did paſſe alſo, becaule the 
king bad no Right, and thus the rehearſall of his grace, ſhould not hurt 
the party &c.27 Aſ] 48. Liverie 9, 

The Arck-Biſhop of C. ſued for a Ward ſeiſed by the king, and now 
Office found in the County of E.that the anceſtor had bur an aſſent of the 
king, and that he held the Mannor of A. of the Arch-Biſhop in knights 
ſervice ; yet upon that office he ſhall not have reſtitution, becauſe there 
was another Writ ſent to the Eſcheator of VN. not returned, and there 
it might be found for the king, alſo it is not enough that he isArch-Biſhop, 
ſo-the king ſhould not havePrerogative of lands holden of him, becauſe 
exempt by the Statute of Prerogative; for it might be that the Arch-Bi- 
ſhop purchaſed that ſeignorie of later time, alſo the king may yet be un 
titled to the body, and Liverie ſhall not be by parcells, but afterwards, 
becauſe that divers of his Predeceſſors had had reſtitution in the ſame 

Caſe, and the king ſo willed now, he had reſtitution cam exitibus & c.16 
E.3.Liverie 29.it ſeems not of Right. Fa 


Loerge. 

P. leaſeth for life, and granteth the Reverſion to T, the Tenant doth 
not attorn, T.re-granteth the land to'P and his ſecond wife in taile, &c. 
the Tenant doth not atcorn, the Tenant for life dyeth,P dyeth, the Xing 
ſeiſech $ the heir of P, by his firſt wife and the land, the wife hath Dower 
in Chancery ,'& after the death of the Joyntenant wich her husband, hath 
the whole delivered, and dyeth, bis iſſue enters, P brings Afliſe , and up- 
on this matter found , he did well recover without prayer,that the Land 
bereſeiſed tothe King, 2were if office had becn found for the wife, 21 
E 31 Entrie congeable 40. 

The Earle of 0-04 ſhewed in the Exchequer , how that the Earl of 
wiltſhire, whoſe heir &-c, was ſeiſed of the Mannors &c. and forfeited 
them by attainder in the time of Edward the fourth; and he ſeifed there- 
ofin the right of his Crown, and afterwards Richard the third was ſeiſed 
in the right of his Crown, and afterwards he was attainted by che name 
of Duke of GloreFter, and the ARt of Attainder in the time of Edward che 
fourch was repealed by Parliament, and the heirs of the Earl of i/rfaire 
might enter and enjoy their inhcrirance, . as if the ſaid at of Attainder, 
had never been made : And shewed that ic was found by commiſſion up- 
01 the Attainder of the Duke of Glocefter, that hee was ſeiſed of the 
Mannors, and they were ſeiſed into the hands of the King, and alledged' 
in fat that they were the ſame Mannors  &c- and that the Duke of G1e- 
c:ſter was the fame perſon who was king, and prayed an Ozſer le main , 
31d it was agreed that he should bave it; for a Petition nor traverſe doth 
not lye in the caſe, M4 H7 7 Petition 13. | 

A © mare impedit for the King againſt 7, upon an office found of an 
alienation of a Mannor, to which &c. being holden of the King. with- 
out licenſe , 7: ſhewed, how that the Advowſon was holden of him, and * 
upon that came the Treaſurer, 8 ſhewed alFrhat che Eſcheator had done, 
and (eifed for the malice of T. and that upon ſearch he bath found the 
Mannor to be holden of the King, but that by ewo meſnes, wherefore 


he had-not removed his hands : And the opinion of Sroxe was, that T: - 


ſhould have a Writ unto the Biſhop upon this matter, and afterwards 
iſae was taken, if the advowſon were holden of the King as appendant, 
orof T.as in groſs, 4 E 3 1 2Ymnare impeait 33« 

It was found by Office, that the Duke of E was ſciſed of diverfe hou< 
ſes, lands , and tenements in C. D. ang. &&c. and the King ſeiſed &c, 
and granted them to the Dutcheſle of E. and thereupon came #. Par- 
rey, and A; his wife, and shewed how that ac. another cime it was found? 


by office, that the ſaid Duke of £ dyed ſeiſed of the Mannor of Grey in C 


which deſcended to the King, &c. and that afterwards the Earl of V ſa- 
ed unto the King by Petition, . for that he was ſeiſed untill by the ſayd 


Dake diſſeiſed , and had Reſtitution, and gave the Mannorto A4ind FB * 
who gave the ſame £0.37, Colt, and he to the Plaintiff in taile, ec. and* 


lay-thatdithis Ling. Hablſe , and Tenements are parcell of the Mannor 
whereof the firſt office was found, and of which the Earl of NV. hadreſti- 


twhon * 
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 Livene. 
tation , 2nd it was holden that Parrey ought not to have been put out 
"by the ſecond office, but that a Scive facies ought to have iſſued forth x. 
prinſt him by the Statute of Zsxco/». And it ſeems do Delverton, That y 
on this ſhewiog he ſhall have livery upon. the matter aforeſaid, and that 
by the Common Law, and ſhall not b: put to traverſe, &c. 9 E4. ,, 5: 
travorſe 7. 

Jt was forind that7y dyed ſeifed of a'Mannor holden of the King in 
.cheif infee, and of another ho'den ..f the Arch-Biſhop of Canterbury, 
in generall raile, and that A/ice the daughter of T is his heir , whereup. 
on came & and fhewed that that Mannor holden of che Arch-Biſhop was 

ven to the Anceſtor, and the heir males of his body, and that Alice is 
-the daughter of T. ſon of the Anceſtor, and that this R, is his younger 
ſon , ſo heir by the taile, and holden he ſhall be admitted to trave: ſe the 
office, ' becauſe he doth aot claim by the ſame title, as Alice, and beis to 
-have an Onfter le main, and notlivery, &c.12 E 418Tennres 8, 

It was found by Office, Thar the Lord Greft#ck Tenant of the King, 
-dyed ſeifed of the Mannor of D. &c, 1G his younger ſon came and ſhey- 
ed; how that che Dean of G and 6thers did recover this Mannor , agaioſt 
che ſaid Lord , and gave the ſame to the ſaid 7 G intiil, the remainderto 
the ſaid Lord according to his will , by which he was ſeiſed untill put on: 
by office, without that, that the ſaid Lord dyed ſeiſed, and prayed the 
land to farme. Hxſſey, That heſhall not haveit, becauſe that by his ple 
it ſhall be intended that theDean &c. gave without licenſe ſo int:uſi- 
on, and the King ſhall have the pryfits, and the Plea was holden naught, 
becauſe he had ſhewe@ his right , and alſo rendred a Traverſe together, 
which are of diverſe natures, for by the Aonſtrans de droit, he ought to 
have alledged the ſame ſimple , and to have confeſſed the dying fled, 
and ir ſeems, i! he had ſhewed his righe and relyed vpon it, he ſhould 
have " wfter le main, cum exitibut , by bis title up»>n record, without 
any more, as he who enfeoffeth the Tenant of the K ng upon condition, 
and he breaks it; the feoffor ſhall have the Lands out of the Kings hands, 
by ſhewing of his right; &c 3 H 7 2 traverſe 12, 
A Scive fa: 1ar againſt the Patentee of the King of lands of his Tenant 

Mm ward for the feoftees »f the Þrnant to repeal the Patent by the fe« f- 
ment to them made, withour that, that he dyed ſeiſed ; now the tra- 
yerſe upon this ſhewing, nor the Livery'ſhall not be ſtayed, depending the 
ſame by an Office found for >-Mag , bur the K ng way well make him- 
ſelf a Tirle in barr by che matter found, as the Colluſion of the Feoffment 
&c_11Hg%o. traverſe 16. | 


— 


Liverie. 


VIIT. there Livery (ball Le ſued by parcels, and where it 
ſhall be good by parcelis, where not, and of what things. 


N Ote,if three Coparceners be ig ward of the King, and two of them 
coming to full age , they upoa Petition in the Chancery ſhall haye 
Livery of their parts of the lands, and all things which are ſeverable, bur 
not of advowſons, &c. becauſe they cannot be ſevered, and therefore the 
King ſhall have all them, 38 H 6 9 Livery 16. 

Where the heir ſuerh livery of parcell of the land ſeiſed into the Kings 
hands, «che ſame is void, and all ſhall reſeiſe, and the King ſhall be anſwe- 
redthe pronts, and the party pleaded a pardon by Parliament, 2 H 4 17 
Livery 2.3. and of the reſeiſure, and the profits aniwered rothe King a- 
oreeth 44 Edw.3.25. Livery 26. where all was reſciſed &c. by mention 
not made of the advowſon in the Livery, yet that adyowſon was never 
ſeiſed into the Kings hands, 44 Ed 3. 12 Livery 15. where he ſued Li- 
y:ry in one County, and all reſeiſed. 

It was found by Office , that the Kings Tenant dyed , his heir female 
being within age, married 0 a man of, full age, and that a ſtranger bad 
abated into parcell of the Lands, the refi..ue ſeiſed into the hands of the 
King, the busband and wife ſued Livery of that, not making mention of 
the Land of which the abatement was, and the opinion was, that all 
ſhculd be reſciſed , for all che Judges ſay , if-the beir of the Kings Te- 
nant at bis full age , doth recover in a Mortdanceſter, apainit the ab1- 
tor, yet the Land ſhall be ſeiſcd, and he ſue Livery, but the abacor ſhall 
anſwer the King for .be profits, 12 R.2. Livery 28. 

The Arch-Biſhop of © auterb#ry had Livery of a Mannor ,, as Lord 
which was ſeiſed into the hands of the King, being found not holden of 
the King , notwithſtanding chat another Offi-e was (© be found in ano- 
ther Connty after the death of che fame Tenint, and the Writ not yet 
return-d ; buc that ſeemed to be Ex pratia Regis, Ut. 16E 3 Livery 29. 
For Pars; ſaith chere, That livery ſhall not be made by paicel's, as not 
of the land of the Lord, if not alſo of the body ; and that cannot be un- 
till as the Enqueſts are returned, becaufe one may ſerve for the King: 
And ſaid , That inthe caſe of Dower or partition, nothing ſhould be 
done untill all che Enqueſts cerarned. 

Ifthe youngeſt ſon be fuund Heir in one County , and the eldeſt in a- 
nother Councy, none of them ſhall have Livery, but he which is the very 
heir, ought by Commiſſion, or other Writ, finde himſelf heir in cach 
County , otherwiſe bee ſhall not have livery, for no livery withour an 
Office, and that ſhall be for the whole land, cc. H311. 1 H; 7. 14 Livery 


17, 


Huff 


578 Livery. 
Huſſey faith, That Livery ſhall be made of the whole, and he of the 
two which are found heirs by ſeverall Offices, who is found Heir by the 
firſt office , whether he be right heir or nor, ſhall bave Livery, and the 
later Office ſhall not ſtay bim , but the other may have good remedy a. 
eainſt bim by Entry, or AQion, 1 H7 27 Livery 18. 


. 


X I. How Livery ſhall b: made when two are found heirs to on: 
man, and when, and how they ſhall interplead, 


Ote, Three ſued to have Livery of one Mannor out of the Kings 

hands, which was ſciſed by three ſeverall Offices , as heirs tothree 
ſevera)l men, and each ſhewed cauſe by himſelf, Tirwith , It hath been 
adjudged where diverſe ſue to have Livery, as heir to the ſame man, that 
they interplead, and ſo it ſeems they muſt do here, and afterwards hee 
was awarded to anſwer for the King, 7 H 44 Liverr 22. 

- Babington ſaith, That if it be found in one County, that B. is heir to 
D. and in another County that ( is his heir, now they ought to inter- 
plea2, and the King ſhall not make Livery before, g H 6 18. 

The Duke of Lanca#fter gave lands to B who had iſſue R. who had H. 
and 7. Hentred and had iſſue 2H Baſtard, &c.CM was found beirto H 
the Duke ſciſed the ward and commirted him over; the Duke being now 
King, /entred upon the Patentee, 21 within age did re-enter, 7 brought 
an Aſſiſe and recovered upon the matter found before, the King did par- 
don bim all entries, was found heir to H. his father by wandamns 7 had 
Mlue R, whois found his heir, and that he held of the King , 4 proved 
his ape, and NR his age, and prayed livery ſ(everally, and it ſeems if livery 
ſhalbe chat it ſhalbe to 22. becauſe the King ſeiſed in his right, ſo of right 
he is bound to make him Livery, and the office found for him is not de- 

L feated by the recovery in the Aſlife, and ſo the Pardon void, by 14ar- 
tix and Paſtor, and interpleading cannot be, becauſe each is Acor againſt 
the King, by Cheney: But Babthorpe the Kings Attorney held, that no 


traverſed the Office found for the ſame ec and he ſaid, that 2, ſhould 
not have Livery, becauſe his right was defeated by the recovery , ſo the 
King not now ſeiſed in his right, for be ſayd that that heir who is found 
Baſtard at the ſuir of a ſtranger, is concluded to ſue Livery ; Quere if 
that ſtands withthe Reaſon of CHartin and Paſton,vi. 2 H.6.5. Livery , 


3 3» 

It was found by office, that F. Tenant of the King dyed, and that Þ is 
his next heir of full age, and'by another Office that S. is bis heir within 
age, whereupon, & prayed, that the Land. might remain in -the Kings 
hands untill &c. R prayed Livery and faid,that he himſelfis beir, and that 
Sis younger by another woman, and S was put to anſwer the _ pre- 

ently 


Livery ſhould be made, for R ſhall not have Livery, becauſe he hathnot- 


Livery. 
ſently, although that he was within age, becauſe each is an aRor apainſt 
the King, P 36 E.3. Traverſe 44. - 

Huſſey ſaid , That inthis caſe next before , that hee of full ape ſhall 
have Livery preſently, and ſhall not ſtay untill the other cometh of full 
age tro interplead, and if both be found within age, he who fir cometh 
of age ſhould have Livery , &c. Paſch. 9 H, 7. 12, Livery and Traverſe 

9. 
: See 5 E.4.4 contrary to theſe books, and that he of full age ſhall nor 
have remedy untill the other cometh co his age, and then to interplead , 
T- averſe 6, | 

The King made Livery to him who was found next heir upon debate at 
the proving of his age, and the other brought coinage againſt him upon 
th: death of the ſame Anceſtor, and the opinion was, that he ſhonld be 
eſtopped by tbe tryall before, yet the ſame was but an Enqueſt of Office. 
But Spigg Juſtice ſaid, that it had been ſeen, that tryall in the Diem clau- 


ſt extremwm upon a Counter-plea of the parties in the place of Xort- 
danceſter, CM 5 E 2 Eſtoppel 255. | : 


— @— _—— 
— 


X, How the eldeſt Son h4ll come to have Livery where the youn- 
geſt is found Heir, and how his Heir, if he dye within age. 


þ the youngeſt ſon be found heir, no remedy for the eldeſt before office 
alſo found for him, and then at their full age, they ſhall interplead, as 
in all caſes where diverſe heirs are found by diverſe Offices, and if both 
have iſſae and dye, they within age, ſeveral Devenermnts ſhall iſſue forth; 
and they ſhall interplead at their full age, but if the one dyeth withour. 
ſue, to as the other is his heir, he ſhall have Livery at his age, without 
more ado, 1 H 7 14 Livery 17, 

Note, It is ſaid, where livery is to be had out of the hands of the King, 
ifthe youngeſt Son be found heir by Diem clauft extremam, the eldett 
hath no remedy, becauſe they claim by one and the ſame title ;and he can- 
not traverſe hisown Title but wherethe ſon claims by way of Remainder, 
or otherwiſe ſhews ſpecial tail to the heirs Males, and that that daughter 
which is found heir to her father was daughter to bis eldeſt brother;therc 
he may wel traverſe the office becauſe he is to have Q#ſfter le main, andif 
the ſpeciall matcer had beenfound by Office, the King ought not to have 
ſceiled, 5c, AM 12 Ed.q 18 Traverſe 8. 

See1H7 14 Salyard ſaith , That the eldeſt ſhall have a ſpeciall 
COR for to find him heir, when the youngeſt is found Heir by 

m_ 


Xl Inere 


Lrveric. | 


- 


XI. Where Livery ſhall be made to him who is found Heir by Dj. 
em clauſit extremum, where to him who is found Heir by 
Mandamus, where by Devenerunt: 


He King ſhall make Livery to him who is found Heir by Writ, whe 
Ti; be of Right or wrong, and never to him bath not an Office found 
for bim, 1 H7 14. 

King E dward the third granted a Reverſion after the death of his Mg: 
ther, to the Lord F in tail, all found by office afrerthe death of his Mo. 
ther, the Lord dyed before livery, and his ſon alſo , King 4ichard pgran- 
ted the land to-a ftranger, the new Lord ſued a Maxdamns, and found 
heir by mean degrees to the firſt Donee, and. vpon that fued a Scire f4- 
cia: againſt the Patentee, and awarded that the land ſhould be reſeiſed 
and that be ſhould have Livery, but no mean profits, becauſe the X iop 
had right to ſeilg,7 H 4 17 /ivery 23. 

Office which found that A beld of che Kiog in taile, without ſhewing 
of whoſe gift, or what manner of taile it was, 1 5 H,7,6,0ffce 4. 


ee 


—————_—_—_—_ 


— 


—— 


X II. WheredLivery ſhall be to him who is ſound heir by Office , 
depending a Traverſe to the Office not decided, 


Ote, when the heir is found within age, and now of fult age proveth 
his age, and prayeth livery, or being found of age prayeth Livery, or 
doth all that be ought ro do, the Roy in right ſhall make him livery , and 
ſhall not ſtay him by traverſe of a ſtrange man who is not found heir alſo, 


or tendreth interpleading, or otherwiſe is Lord, and traverſeth the Te- 
nure of the Xing, 1H 7 27 livery 18. | 


Upon one point traverſed found againſt the Xing, livery ſhall be made: 


notwithſtanding otbgr ticles depending that be found for the King, 13 
H 46 hvery 2, 


pn NS 


— 
_— 
— 


XII. here Liveryſhall not be made to the heir, the ſciſure being 
in his Right, but a ſiranger ſhalt have Quſter le maine,where' 


at. 


afterwards another Anceſtor dyeth, and a ftranger -abateth , and the 
Infant bringeth an Affiſe of Mortdanceſter, by which he is found baftard; 
Nome is concluded to bave livery, and tie King ſhall retain the _ 
oat] 


| > Stn faith, If the Xing ſeiſeth the ward of one within age, and 


Lverie, 
antill che right Heir ſueth for the land out of the Kings hands: So if I 
be found heir where'my eldeſt brother was entredigto Religion, and de- 
roigned before livery, &#c. by Ro/f, 2H6 5, \ 

The Reverſionof- land holden of the Xing, was granced in taile to T.. 
and bis wife, who dyed without having Artcornment, the land is ſeiſed, 
the wife bad the third pare for ber Dower in Chancery,and aſter livery of 
the two part as Jont-tenants, and dyeth,, his heir being in upon whom 
the heir of the grantor entreth , and well without Reſeiſor, becauſe the 
poſſeſſion ofthe King doth remain,ſo no diſcens, 21 E 3.3 entry congee+ 
ble 46. 

Note Schard ſaith, When the King ſeiſeth for-cauſe, as for Nonage 
of his Tenant found, &c. Nowin due time he ought to make livery to 
him, in whoſe right he entred : But if he ſciſeth Tenements where/he 
bath not right, as Iis Tenant had. not but an Eftate for life, in them , 
although he dyed ſeiſed in- fee, of other lands holden of the Xing in Eheif; 
there he ſhall-remove the Kings hands without livery, And note there , 
That when the King ſciſeth all the land of his Tenant by reaſon of par- 
cell found to be holden of him in cheif, of that parcell he is ſeiſed in the 
right ofche heir found, but of the reſt in the right of him who bath the - 
delt right, Hio E 3 2. 


—_ On, —_u—_= li —_—c —_— —_— ———_—_A@©w 


XIV. Where the Poſſeſſron of the Committee of the King ſbalbe 
avoided, and when the poſſe/ſion of the K IN G shalbe ſayd 


void, 


{hard ſaith, That the Committee ſhall be alwayes charged with the 

'rofi:s untill be hath a Writ of O»fey /e main although the King hatly 
ouited his own hand, before in the Chancery, & therfore entry upon him 
before ſuch writ of diſcharge,is anabatement upon the king,notwithſtan- 
ding the Owſter /e main in the Chancery: Hill Serje. exprefly tothe con- 
trary, And the Judgement in Chancery ſhall exeuſe the entry upon the 
Commictee,_and alſo ſhali diſcharge her Committee of the profies after- 
wards, vi. Fitzher, dothinot abridgethe ſaying of Schard, HioZ 3 7 
ſie 156, 

Land = ſeiſed as upon's dying, ſeifed of the Kings Tenant ,- whereas - 
incruth a tranger bath recovered the ſame land. and gave it co the fe-* 
cond ſon of the Tenant in taile, the remainder to the Tenantin fee and? 
agreed now, Upon this matter, by way of Monſtrans de droit,the fon fhal- 
have Ouſter le main cum exitibus , although the Tenant had theland at» 
the time of his death. And T own/end and Brian conceived, that the ſon 
miche enter before office found. Burt H»{y denyed it, beeauſe the King 
King is jntituled by the dying ſciſed of his Tenant., . »H. 7. 2-7 raver,e 
12, 


XV. Where 


Livery. 


X V.” VV here Livery thall bc made to the heir within age, not- 
withſtending a Grant made to a ſtranger of the Land by the 
K1NG, where to the Heir of fullage, and without proceſs 4. 

 Gainſt him who bath the Land, 


\ ou by Hell: , If the King grant land which he hath by reaſon of 

Ward to one, nam din in manibas noſtris fore contigerit; now if he 
make livery to.the heir being within age, this is good, and be hall pur 
out the Grantee : Notwithftanding ſuch grant, 348 H 4 17. Butifthe 
grant be Durante minorietatt, then the grantee ſhall bold the land, un- 
cill his full age, notwithſtanding the ſpeciall livery within age , 3H. 


7. 3+ boat * 

Note by Gaſcoigy, If the King alien over the Land which he hath in 
ward, yet the heir at his full age may well ſae Livery, and put out the a- 
lienee , without any proceſle of Law againſt him , Yi. 3 H 4 17 Liver 


23. 


A— 


X V I. VVbere Coparceners ſhall ſue Livery joyntly , and where 
they ſhall ſever in Livery, 


HE E or thoſe of the Coparceners which firſt come of full age upon a 
Petition in the Chancery, ſhail bave livery of their portions of the 
land,not of the Advowſons or things which are entire, 38 HG 4. 
Where foure Daughters were in ward as one heir, T. the eldeſt now of 
age had one Mannor extended, and delivered to her for her part, 
afterwards the middle daughter, and the third being of age , the mitdle 
ſued garniſhment againſt the eldeſt, becauſe ſhe had more then her part; 
becauſe her Mannor was extended at twenty pounds Per aunvm , was of 
the value ofeighty pounds, Per anunm, and this was found before the E\- 
cheator,& although this was buc an Inqueſt of Office, and aſthough the 
Mannor was delivered to the eldeſt for her part, and although the third 
was not made party to the ſuit, yet all was reſeiſed, and re-extended, H 2 
E 3.20. livery 8. 
+Seeal)rhis agreed, 13 E 1 1t5n. North, livery 6, That thoſe which are 
firſt of age upon-fujt ſhall have livery, and-all ſhall be re-extended at the 


ſait of the other now of fall age Ab&ehey have more than they ought to 


have , or at their requeſt, if they haveleſſe, ſo that each may have that 
which doth belong unto them, 
( + 


"= 
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X V II. Yp hore Lands or Texements or Advoreſons shall paſs by 
Livery without expreſs m:ntion. Oc. 


Ote, Where the King was ſeiſed becauſe the heir was found a Sotte, 
Nhat after his death, pgenerall Livery to the next heir js ſufficient for 
the Advowſons &c. without expreſs mention, becauſe the firſt ſeiſure 
was generall of all lands and inberitances of the Sott, &-c. 16 Edw.z Li- 
very 3O- 

Note, that an Advowſon appendant alwayes paſſeth to the Heir by li- 
rery of the land without mention &c. Alſo1f an Advowſon in grofle be 
ſeiſed by Writ, which ſpeaks generally of Lands and Tenements withone 
mentioning of it as it well may be, it ſhall paſs unco the heir bythe like 
generall Livery, becauſe by the ſame proceſs, andin the ſame degree : 
Butifa woman ſueth the ſame out of theKings hands for Dower. or one 
Parcener for her part,therc they ought to have expreſs mention of it, be 
cauſe by another procefle then it-- was fſeiſed , &e. Mich- 5 Edw. 3.66 
lmery 7 

An Advowſon was ſeiſed by genera! ſeiſare, of lands of a Prior, Alien, 
and upon finding that be was born in Gaſ[coigne, a generall reſtitution bt- 
ing made, it was apreed by the Juſtices , that the advowſon ſhould alſo 
pis without mention of it, 27 A(ſ 48. livery 9g. But a Preſentment fal- 
lenin the time of the Xing ſhall not paſs by foch general reſtitution , as 
the temporalties of an Abbot ſeiſed, for refuſing the Varlet of the Xing 
to a Corody, being found to be of his Foundation and the King pardons 
him all Occupations, Intruſions, Contempts, Injuries , and Treſpaſſes, 
ind reſtores them as whole as they were at the time of any of his prede- 
eeſſors, yet It was adjudged, that the Xing ſhould have the preſentment 
which did fall in the miean time , becauſe there was no expreſs mention 
mice of it, P 46 E 3 Grants 50. 

But if the reſtitution hath words , viz. So that he can have no right 
claim by the Seifin before, with mention of the \dvowſon, the. Prelent- 
nent ſhall alſs paſſe, 9 E:3.26. Ne -0 

The King ſeiſed after the death of him who in truth was not but Te- 
nant for life, and upon that matter found 'removed his hands from the 
and; anda Writ to the Eſcheator to deliver the profits, yet the Heire 
(hall not have the Preſentiment, if the King hath preſented before the a- 
noring of his lands, without expreſſe' mention 6f it. Alſo it was faid, 
that by Livery of the Iſſues the Preſentment did not paſſe, | becauſe it is 
n0t to be levied by the Eſchetor, no more then the monies which are paid 
no the Kings Coffers befote,T .2 4 E:3. Qnare Impedit 10. 
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XVHI. here Lands ſhall be ſciſed into the hands of the King 
after the death of his Tenant by the Diem claufit extre. 
-mum,&Cc. and what hal be a cauſe of Seiſure, 


x Ote, by all the Juſticesfor clear Law, If 1leaſe lands unto the King 
N Tenant for life, ater his deceaſe I may well enter , and the and 

* ſhall not be ſeiſed into the Kings hands, for the Diew clauſit extremum, i; 
ro enquire of what lands he died ſeiſed in his Demeſne as of Fee : And 
fai d; rhat the uſage which had been to the contrary was naught, 14 H, ,, 
32: ſee 10 E:3.2.eA{/t 156. 

The King ſhall ſeiſe the lands of the Heir of his Tenant which is found 
within age it one County, in all Counties. and he ought to ſue Livery of 
the-Lands in every County ſpecially, 44 E:3.22. Livery 25. And 44 E.;, 
25. agrees, where an Office ot Land was adjudged ſufficient for . the (e+ 
fing of Advowſons in groſle. 

Ita ſtranger abate into parcell of the Lands of him who holdeth other 
Lands of the King, and dieth, his Heire within ape, and this ſpeciall matter 
is tound by Office, the King may well ſeiſe : So if the ſtranger continueth 
ſeiſed during the Nonage, and the Heir at his full age recover by Mort- 
danceftor, yet the King ſhall ſciſe, and the Heire ſhall be driven to ſue Li- 
very of he ſame, 12 R.2. Livery 28, 

Now after the Prerogative made , it is ſufficient cauſe for the Kingto 
ſciſe all the land of him who holdeth parcell of him in chief, but if any 
parcell of it be holden of the Arch-biſhop by purchaſe, before the Prero- 
ative, he ſhall bave Livery cum ex:tibxs, becauſe exempted by the Sta- 
rute,16 E 3 Livery 29. - 

It he which holdeth of A. as of his Honour of H. by Knights-ſervice d:- 
eth, his Heir within age, and afterwards the Honour cometh to the King 
by forfeiture, yet he ſhall not ſeiſe the Ward becauſe the Heire is his very 
Tenant preſently, and he ſhall not have another Tenant, 25 Aſ.s57. yet it 
is agreed there, that if the King ſeiſeth without cauſe, as of Land being 
holden of another, yet the Heir at his full age, ſhall not enter wichout u- 
ing to the King: 

All the Juſtices ſaid, that when Land is ſeiſed into' the hand of the 
King upon an Office which found the Tenant Joynt-tenant with a ftrar- 
ger, that this'was as no Seiſure, and thatthe Land ſhall not be ſaid inthe 
Kings hand. Alſo it is no cauſe to ſeiſe, when it is found that the land is 
holden of the King in Burgage, nor when ic is found that the Tenant was 
enfeoffed to the ule of a ſtranger, by Markham : And Choke ſaid, Thatif 
the Eſcheator ſeiſeth land tor the King upon an inſufficient Office, vireme 
efficii, he is a Diſſeiſor, not where it is vi» tute brevis : And the principall 

caſe was, that the King had ſeifed and granted land upon Office, finding 


that 4. and B, his wite had enfeoffed the King, and that to their oe 
oicen 
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holden that the Feoffment was void, becauſe no Record, and alſo the uſe, 


and that it is no cauſeto ſeiſe, for which cauſe a ſpeciall Writ was awat- 
ded ro make reſtitution 5 E:4.7.and 7 E:4.10. Y 

A Marnnor was ſeiſed into the hands of the King, after the death of his 
Tenant who held other land in chief, and in the Deed he had not but an 
Eſtate for life in that Mannor, and this was found by Suit of him in 
the reverſion. Bur if it had been found by the firſt Office, and notwith- 
ttanding Livery cam exitibas, the King ſhall have the Preſentment mean, 
not expreſſed in the Onfter le main, T.24 ".3. Duare lmpedit 10, 

Where the Anceſtor held parcel! of the King, although the other lands 
are in the poſſeſſion of others, which hold of them, yet the whole ſhall be 
adjudged alwaies in the Kings hands, and the Heir ought at his age to ſue 
all out of his hands, by Markham, which all the Tullices agreed in the 
Exchequer Chamber,z H:4.13.Yoxcher 50. 

The Lands of him whois found to be aidant to him, which was, or is 
the Enemy of the King, ſhall be ſeiſed into the Kings hands, but he may 
traverſe the Office,44 e4ſ. 18. 

Itisa good cauſe ot Seiſure for the King when the Heir is found Ideort 
from his Nativity ; alſo the King may well ſeife the land holden of bim 
in chief, being aliened by his Tenane without licence, without ſuing 
Garniſhment againſt any one, 32 Aſſ.28. 

The King may well ſeiſe a Terme granted to the husband and wit, by 
the attainder of the husband. 32 Af.33. 

Land ſeiſed by atrainder of B. where in truth he had the land but in the 
right of his wife, was well reſtored unto the Heir of the wife upon a Peti- 
tion and warning given, the Heir of the Parentee being in by diſcent, 33 
Aſl.Traverſe 34- 

If an Abbor recover in a Writ of Entry ad terminum qui preteriit, ſup- 
poling a Leaſe to A.where in truth the Leaſe was to B. and this ſpeciall 
matter is found'in Aſfiſe between him and another: (s) the Feoffor upon 
Condition, there,althovgh the right of the Abbot be found in a 2 »ale jw, 
yet the King ſhall ſeiſe the land, becauſe he had not right by thac Action, 
&c.44 E.3.8.Entry congeable 35. 

Note, the Kings Tenant may well alien Land holden of the King in 
Knights Service, as of an Honour withous licence, and the King ſhall not 
ſeiſe unleſſe that Honour was in ancient time parcell of che land of the 
Crown, 42 Aff 6. Traverſe 14. | 

Tenant for life aliened, the Reverſion'being to a Fool-naturall, and this 
was found by Office, for which cauſe the King well ſeiſed the land, 29 A4ſſ. 
43.44very 10, 


Ffff X1X. Where 
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X1X YÞthere the King hall ſeiſe the Land without Office, where 
not. and where t he party shall have | raverſe to the Cauſe of 
the Seiſnre, where not, 


T was ordained by Parliament, that all the Lands of T. Earl of Xe, 
| rod he was ſeiſed in fee the day that he made inſurreQion againſt 
the King (in which he was ſlain) ſhould be forfeited, his Heir in Ward 
of the King, and now of full age, ſued forth Mandamw, by which it was 
found that T. was ſeiſed of a Mannor in tail, and of that the Heir prayed 
Livery : Andthe opinion of Afarkham and Ga/corgne was, that he ſhould 
not have Livery, if the Mandamwns was not well awarded._ And Markham 
faid, that upon every ſeiſure for forfeiture that the king was ſeiſed in 
fee, and then as in no caſe where he claims in his own right, Mandemy 
ſhall not iſſue forth. And Gaſcoigne ſaid there, that the Lands of none 
are ſeiſable into the kings hands before that he be attainted,&c.7 H.4.32. 
Livery 2.1. | 

Upon ſuggeſtion in the Chancery, that the Lord (/iford being Tenant 
in tail of the gift of the Anceſtor of the king, bad purchaſed Licence of the 
king to enfeoff two, and to take back the Land to him and his wife in 
tail, the remainder to his right Heirs in Diſceit, &c. and now his Son in 
Ward of the king, and upon ſuch ſuggeſtion, a Scire facias was awarded 
againſt the wife, and two partes ſeiſed, and ſhe charged with the Iſſues 
during her occupation of the two parts, and the third -part was recouped 
forher Dower,4o «A. 36. 

S. leaſed for life and was attainted, now the Reverſion is in the king, ſo 
asa Swper/edeas was granted to the Tenant againſt him who ſued Execu- 
tion of a Starnte encurred before the Title of the king, and after the death 
of the Tenant the king ſeiſed, &-c. Note here that the Caſe was, that the 
king being ſeifed by the forfeiture of $. ſhould have the Leaſe, Af: 9 H.4. 
$:Petition 15. 

Upon a Scire facias for the king upon an Office, finding the Heir of his 
Tenant Ideor, and that e. had the Land, he-claimed by Feoffment of 
tlie ſame Heire, when he was of good memory. 'This is. cauſe enough to 
ſeiſe without any Garniſhment, if within the year, becauſe he hath con- 
tefled rhe Tenure and alteration withour licenſe, .P. 32 E. 3. Scire facias 
ICG, 

The king may well grant the Wardſhip of Land, to. which he hath 
right before Seiſure or Office found for him : But if he expreſle: zhe 
grant of the land ſeiſed, which is not ſeifed, all is void, ro H.4.2, 

The king enters into Land holden of him in chief, after the death of his 
Tenant without Office, cc. M.2 E.2 FE floppell 255. 

By Huſſey, .the Grantee of the king may, well enter for non-payment, 


ec; without any U2mand, but he fa:d,the non-payment ought to be wy 
y 


Livery. 
by Office, otherwiſe he ſhall not enter, 2 H.7.8 Prerogative 10. 

' By judgment that the Temporalties of an Arch-deacon ſhall be ſeiſed 
for a Contempt, the king ſhall be ſaid, ſeiſed, without any more: And of 
Advowſons, although no expreſs judgment of it, 21 EF. 3.30. Scjre faci- 
AJ I I 3. 
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XX, Where the King 5 hall ſeiſe without Writ, where not, and 
where he shall not ſeiſe by Office without Writ. 


Ote, an Advowſon is in the King preſently by the Office upon the 

death of his Tenant without more. So ifir be found by Office that 
the Tenant of the king ts dead without Heir, or that he hath aliened in 
Mortmain ; But if it be found that the Tenant hath ceſſed, or done waſte, 
the king ought to havea & ire farias,uhc. fo ifthe king hath made Livery 
to one, . and afterwards another Office is found for the king, &c the par- 
ty ſhall have Traverſe in the Scirefacias,14 H.7.21. 

Where the king grants land over, depending a Petition of it by a ſtran- 
cer, and it is found for the ſtranger, the king may well feiſe the land, &c. 
without any Writ to warne the Parentee,13 E:3.Brief.260. 

Scire facia; for the king upon a recovery in a Pare Impedit, abated 
for want of matter; So it ſeems the king hath not 'actuall Seiſin without 
warning, 48 £:3:22.Prief 356. | | 

The king fhakknot ſeiſe lands as forfeit for Treaſon by Office found, 
without Scire facias againſt the Ter-tenants, 18 £.3.26, Brief 360. 

The king ſeiſed lands granted by him by Patent, obtained in diſceit of 
him and the prejndice of another, but not without warning the party, AZ. 
17 E.3.59. Petition 21. | 

The lands of him who is found a Fool-naturall ſhall not be ſeiſed againſt 
a ſtranger Ter-tenant of chem, without warning of him, but upou an A- 
lienation found withour licence, the king iball enter without any more, 
&c.P.32 E 3.Scire facias 106. ; 

The king ſeiſed upon an Office found of the Seifin of his Father,& being 
found by perition thathis Father had not bur by difſeiſin, he made reſtitu- 
tion. And it was now found by another Office, that the Father died ſeiſed 
of Land, Meadow, Rent, &#-n C. where'the firſt was of the Mannor of 
G.inC. And the opinion. was, that the king ſhould not ſeiſe the land 
without warning of the party, for it-was holden all one, when a later title 
1s found for the king by the laſt Office, and when Title before, &c. that is 
to lay, thayhe-ought to-give warning in every Cale; by the Statute of Lin- 
coln,g E:4.51. Traverſe 7. | 

See where upon the like'reſtitution, being after a Charter found in the 
Treaſury, by which the party had enfeoffed him, who he ſuppoſeth had 
diſſeiſed him, the king did feiſe without more, C.24 E. 3.Traverſe 
21, Fi ff 2 Grees 
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Green faith, thatthe king may well ſeiſe lands holden of him withont 
licence aliened within the year after his Ticle, without any ſuit, to which 
the Juſtices agreed, 29 Aſ.39.Traverſe 28. . 

Upon Office found, that T. Tenant of the king in London, died without 
Heir, the king granted the land to B. for life, this was good: And he 
who claimed by the Deviſe of T. driven to ſue to the king, 29 Af. Tre 
ver/ £29. 

No ſeiſure of lands of the Debtor of the king dead being found by Of- 
fice in the hands of ſtrangers, without proceſle againſt tem, 33 Af Tra 


 werſe 33. 


Upon a ſuggeſtion in Parliament, that the Purparty which was betwixt 
the husband of his Mother, and others, was not equall in value, and that a 
ſtranger had recovered parcell, 5. the one Mannor was feiſed with pro- 
ceſle againſt any, and afligned to him who made the ſuggeſtion, &>c. 42 
Aſſ 22. Aſ.349. «$5 , 

Whenthe king makes Livery upon an Office which is not ſufficient, he 
ſhall reſeiſe without any Scire facias ſued$ which he (hall not do for ano- 
ther right found for him, if the Office were ſufficient, P:13 E.z. Licence 3, 
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XXI. Where the King ſhall be preſently in poſſeſſcon by Office 
found, and n here not bt jore entry upon i4. 


Te King is poſſeſſed of an Advowſon preſently by the Office found: 
So of land aliened in ſortmair, and where bis Teanaitidiceh without 
Heir, by Mortdant H. 14 H:6. 21 Livery 34. oleh 

Aad the Office alone ſhall make Title forthe King to preſent, 21 E: 
4.2, whether it be to an Advowſon appendaxt, or in groſle, by all the 
Juſtices, andthe Patron out of poſſeſſion by the Office found for the 
King. And ſee 17 E. 34.10. the opinion of Thorpeaces But Schard contra- 


ry, and chat he ſhall not be our of poſſeſſion by the Office, but ir is fof- 


ficient to bring the Avoidance in queſtion and debate, and chervit is ſaid, 
that this is the common opinion of an Advowſonin groſle. 


Choke faith, That if an- Abbot: bring Darrein preſentment, and it-is 
found for him, and the Colluſion is al{o- found, the King ſhall bave 8 


Writ to the Biſhop without more, 21 E:4-3.. | 

U;;on Office found for the King after the death of his Tenant he gran- 
ted the Ward without more ſeiſure,y H:4.6.10- H:4 2, Traverſe 50. 

The King ſhall ſeiſe lands bolden of him being aliened without licence, 
withour aay Suit within the year,2 9430.32. A: 38: acc. - 

It was found by Office that H;S, who forfeited to-the King, 'was ſeifed 
of the Mannor of D. and leaſed the ſame for life to ?. ſaving the Rever(i- 
"n.and that. 7. is dead; and now T. is Tenant}, by. which- the king. (hall 
have a'Scire facias againſt him. (ſo. not ſeiſed by the Office) 40 Aſſe 24 
T rauerſe 23, . XX1, Where 
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XX 11. Where the King shall reſeiſe and make Livery upon it , 


and what ſhall be a Cauſe of Reſei(wre. 


Ore, That in every caſe where a man ſues Livery of parcell ont of 
the Kings bands, and of parcell not, all ſhall be reſeiſed, 7 H.4 17 
So where he ſueth Livery in one County, 44 E.3.12. Livery 25. 

Alſ»v7 H 4 17. The King being ſeiſed during the nonape of the Lord 
Ferres his ward, aliened in fee ;\the Lord now of age ſued a Scire facias 
apainſt che Pattentee , ( but note that he needed notro do ) and adjud- 
ged that the Land ſhould be reſeiſed, the Patent repealed, and Livery 
made, 

The Lord Burghſued livery without making mention of an Advow- 
ſon in groſs, which alſo was not ſeiſed into the Kings hands, and awar- 
ded, that all ſhould be reſeiſed, 44 E 3 25. livery 26. 

Note, If a man be found heir to the Kings Tenant, where he is not 
heir, and hath livery, and afterwards by anocher Office, the true heir is 
found, Clepton ſaith , That the Land ſhall be reſciſed , which was deny- 
ed by many , and that oftentimes it had beea adjudged that ao reſciſure 
ſhall be where they are of full age, but if within age, ſome colour ſbalbe 
for it, and the principall caſe was, That a ftranger abated into parcell of 
the land holdea of the King after the dearh of his Tenant, whoſe heir 
female was married within age' to:'a man of full age, and now 
have livery of the land without mentioning that in the poſſcffion of the 
Abator,and by the opinion all ſhall be reſeiſed. Alſo if the heir recover at 
- ape in a Adortdancefter, yet the King ſhall ſeiſe, 12 Rich. 2 Livery 
2 , % 


It was found by Office, that 7. H. had licenſe to alien land holden of 
the King, andto take back the ſame to him for life, the remainder to G. 
H, his eldeſt fon and 24 his wife in taile , &c. upon which G H and 11 
had livery thereof out of the Kings hands, and afterwards it was found 
by an Ancient fine in the Treaſury, that 7 H had bur fee tail. ſo the King 
was deceived,and the livery holden void, and all was refeiſed &c.T 21E. 
3. livery 22.40 Afſ.36. acc. 

Ge'rge Talbot fued by Petition for lands ſeiſed into the Kings. hands by 
colour of a forfeiture, and his right found by a ſpecial Commiftion, and 
that the Anceſtor. <1d nor forfeit any thing , and hanging this Suir, the * 
King granted the land over to three, and now ſued a Score facias sgain 
them, and wo of them appeared, and fayd , that the third is dead, ye: ir 
was holden, that the land ſhould be reſeiſed. For i/by ſayd , that the 
King mighe well bave reſeiled withou: ſait, 13 E 3 Brief :60. 

The King gave leave £9 his Tenant to aben 2nd rake back the Land in 
faile, he aliened co two upon condition accordingly, and dyed before 
taking back-, the King ſciſed his heir for other lands, and upon a Scirz 
{«:is44gainſt the feoffees, it was awarded that thoſe lands ſhould be - 
cd 


589 - 


| Livery. 

ſed into the Kings hands, yet th:y ſhewed eſepecially;,how that they were 
ready in che life of the Tenant , and haddelivered bis wife dower, and 
yet are ready to make the eſtate to the heir, if chey may have a new |j. 
cenle, H 19 £.3. entry congeable 39 | 

Mordant (ith , If the King maketh livery to one, and afterwards an 
Office :+ found for the King yet he ſhail notreſeiſe, but be ſhall haye 
a Scire facias , and the party ſhall bave his craver(-, &c. 14 H-7. 21. See 
30 Af 31. traverſe 31. where one daughter found h<r ſha'l bave livery] 
and by another office is found alſo Co-beir within ace. Now a Scire f4- 
c545 (h.ibe awarced, and allche land reſ-1ſed, notwithſtanding # ſpeci. 
all taile alledged to the Father and Mother of che fiſt daughter, becauſe 
that Taile was not found by the Otfice , but generally chat ſhee wis 
heir. 

The Land of a Felon holden of another, was re-ſeiſed after the King 
had the year, day, and waſt, becauſe che Lord eacred withou: proce!s 
of the Exchequer, 8 E 2 traver/e 48. 


—— — > — 


XX I II. 7/7bat jhal be jayd Intruſion upon the Poſſciſron of the 


King,and where abatcan: nt, 


Fa man recover land againſt the Xings Tenant by his aſſent. and if. 
cerwards he dyeth ſeiſed, and he who recovereth entr<th and mzk«h 
cſtace according to the will of the Tenant,the ſame is intruſion vpon the 
puſſeſlien of the X ing, alchough it bc bet ore Office found, by Huſt, 


T own/end denyed it, becauſe here the King 1s nor entituled to have 
the Wardſhip upon the matter , ſo by b:m, and with him the opinionof 
the Courr ſeemed to be,if he had ſhewed ic only by Monſtrans de Droit, 
wichour traverſing the dying ſeiſed as hed d, as I may well encer after 
the death of my f-offce upon condition, who was Tenant ofthe King for 
condition broken, andit isno intrulfion. And 7rian agreed with Town- 
Jed that the dying ſcifed after the recovery ſhall not hurt, Huſſey con- 
trary , andthe Xing is intituled by it, See the book, 3 H7 2 Traver/c 
I2, 

Note by Gaſcoigne and Halls, If a ſtranger abate upon the poſſeſſion 
of the King, where he is ſciſed by the nonage of the heir of his Tenant, 
That yer tbe free-boid doch remain to the heir, becauſe the poſſeſſion of 
the King cannot be deveſted by ſuch Abatement , 8 H, 4. 17. Traver/* 
I4. 
Note , Continuance of poſſefſion of him who was Joynt-tenant with 
the Tenantoof the King, who was attainted, is no inrrufion upon the 
King, otherwiſe it is of the wife of him who was attainted , where they 
had a Term for years in joynture, &c. 32 Aſſ. traverſe 33. 


XXIV. I#here 


(> 
d 


frvery.. 


XK XIV. VVhere the KING 5shal be anſwered the mean Pro- 
fits, and by whom , and wire anoth:r perſon sþ41l have 
them. 


v JHere a ſtranger abates after the death of the Xings Tenant, and 
before any office found, yer the King ſhal| be anſwered the pro- 
fics from the time of the death of his Tenant, 3 H 7.3. 

Jt was found, that a man outlawed of felony had land; whereof he had 
enf offed T after the Outlawry, and now T came ready to traverſe the 
office, becauſe a ſtranger, and of that the Court would adviſe, becauſe 
the out)awry was of record , but the year and waſt was ſeiſed for the 
King, and T ſhall anſwer him for the profits paſt taken, &c. 49 Ed. 3 11 
traverſe 19 | 

Where the Xing recovers lands by the Forfeiture of any, he ſhall be 
anſwered the profits from the time of the torfeiture, and as it ſeems of e- 
yery one for his time, and where the one parcener bath the land in parti- 
tion, ſhe prayed that her ſifter might be charged Pro rats, becauſe $lre 
had other lands in the place ofthem,4o 4ſſ:24.T raver/e 23. 

The Xing shall have the mean profits of their lands which were adhe- 
rents to his Enemies, &c. 43 v1ſ:28. ; 

The King was anſwered the mean profits againſt theLord of whom, &c. 
wha = after the year, day,and waſte of the King, withour due pro- 
ceſs of Law to the Eſcheator, and the land reſeiſed, & E.2. Traverſe 48. 

If the Heir now of full age recover in a Mortdanceſfter againſt the A- 
bator, yet the Abator $hall anſwer unto the King of whom, &c. all the 
mean profics from the time of the death ofthe Anceſtor, 40d nots, 
forthe Heir alſo had recovered damages before,ec.12/ R. 2. Livery 28. 

The King shall be anſwered che m-an profits, by forfeiture againſt the 
wife Joynt-tenant with her husband during his life, -+c.26 Aſſ.57. Live- 


') 33- 

Where the Bishop leaſed parcell of the Barony of the Bishoprick , ren- 
ring forty pounds per anuwm, and aiterwards by the aſſent of the Dean 
and Chapter releaſ:d thirty pounds, cc. upon that found (whic" is a for- 
feiture in Law) It was awarded that the King should be anſwered forty 
P»unds for every year, and of every one for his tim: (-) of che Leſſee 
for the years for which he had not # Releaſe,or diſcharge, cc. H: 45 EF. 
3 forfeiture 18, And ſee there that the King took. buta Fine of the Bi* 
ſhop for the forfeiture. Les 

The King licenced his Tenant to alien and to take back he alieneth, 
and beiore; the re-feoffment made, dyeth bis Heir within age, and in 
Ward of the King for other land, upon this matter found, the land ſhall 
be \ciſed, and the King 1n/weredthe mean profits from the death of the 


Teaznt, Hig E,3, 4 ntr.conge.39. ', 
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the King ſhall have them &c 8 £:3.6. Diſceit 7. 


.he prayed aiſo reftitution of the mean profits, quod tots Caria negavit, 


Liverie; 


--When the King giveth leave co his Tenant to alien, as to held in fee, 


. whereas he hath but in tail, this is void. and he ſhall be anſwered the pro- , 
firs from the Alienation : But where he took back the land to him and 4 
bis wife, ſhe ſhall anſwer but the two parts, beciuſe ſhe had right before X 
to have the third part for Dower, 4» Aſſ. 36. Guards 1.0.21 E: 3, Live- . 
7932 AC-. 

here x man ſhall loſe his land by Diſceit in the Sheriff, as where he | 
makes no ſummons, or returneth him ſummoned, who was dead. c*c. 2nd 

the party is to'have his land again upon it. Heyle ſaid, that it ſhould be 1 
good Law, that he ſhoula have the mean profits : But the Law is, that 1 


Wherethe Diſceit was found of not ſummons, and the land reftored, 


T.$o E.3,1 8 Diſceit 32 13 R.2. Diſceit 3 4. acc 

Upon Diſceit found, the party shall have his land again back, and d+ 
mages, and the King the mean profi:s, and the cauſe is, beeauſe atthe 
Grand Cape the land ſhall be caken inco the Kings hands, P 12 R.2 Dj- 
ceit 33. #nd with that agrees, P.2 E. 3. Di/ceit 46. where Herle ſaith, 
that the Writ of Di/ceir commands the Sheriff for to ſeife the land into 
the Kings hands, and that he ſhall be chirgcd with the profits in his Ac- 
count upon the Diſceit found, *c. 

3ut fee 12E. 2. Dz/ceit 53. where upon the Diſceit found, the party 
had his land with the profics in the mean time without damages. Of the 
profits agrees,17 E.3. 12.Di/ceie 36. and P:4;3 E.3. 32. Diſceit 27. and 
41.E.3.2 it was adjudged that the prriy fh..u d have the pr-fi's from the 
day of the Execution unto that Writ. Candiſþs The King ſhall have the 
profits aſter the Writ brought. Thorp The ſame hath not been ſcen be- 
fore now. 

The king grants the Bayliwick of a Forreſt in fee, rendring rent, and af- 
rerwards he grants the Forreſt over, the Baily is attainted, the Grantee 
ofthe Forreſt occupieth the ſame, he is chargab!e to the king for the rent 
ard the arrearages, for that was made in groſle by the Grant, 26 Aj: 
60.Grants 7 4. ' | 

The king granted a Market to one, Prov;/o that it be not to the Nuſans 
of another,and afterwards it was found, that it was to the Nuſans of the 
Market of the king in D. &c, Now the Letters Patents being annulled 
for that, the+ing ſhall bereſtored a'ſo to the iſſues and profits alſo ts- 
ken by the Patentee, in the mean time, by Hl, for cleer Law,which was 
granted M.1t H.4,z. fndgment 6g. 

If a Biſhop ſeiſetb lands purchaſed by bis Villain (which is not ſawfu'l 
if it be not deſcended to tbe Villain ) Belknap ſaid, That the 1and ſhall be 
ſeiſed for the king, and he ſhall be anſwered the profits after ſuch cntry 
of the Biſhop CA7:41 E:3.2t. Mortmain 5. 

Note, the king ſhall be anſwered the profirs of the land recovered by 
an Abbot from the cime of the Judgment, untill che Coliufion y_ - 
thoug 


hed 


Livery. 


though that the Title be found for the Abbot, 20 H:6: 38. Office of Conrr 
4. and this is by the Statute of Weſt. 2.cap.32. 

Where the king ſaeth a Scire facias for the lands of B, which is a fool 
natura'l, although chac B.dieth, depending the writ, yet if he were a fool. 
naturall, the king ſhall be anſwered the mean profits,and the lands ſeiſed, 


for otherwiſe the king cannot make delivery tO the nexe Heir as he ought, 


M:18 E: 3:Scire facias 10. 


He who is indited of felony, takes the Church, and flies from thence, 


and in purſoit was fl1in, the king ſhall have year, day, and waſt, and the 
mean profits," 3 E. 3./tin.Corone 299, 

The Sheriff ſhall be charged with the profits of the lands of him who 
was preſented to have killed another, and now hath his pardon, as well 
for thoſe after the Charter of pardon, as before,z E.3.Corone 1098, See of 
that 4 E. 2.Corone 3774. and that although it be the land of the wife of 
bim who was indiRed, becauſe he is alive. 


—— 


XXV. Where Interpleader fball be by two, when they are to have 
| Ouſter le main,and of Fnterpleader in a Writ of Ward. 


No Enterpleader but when both are of full age, and each hath an 
Office found for him, 1 H.7.14.vi.43. Aſ.10.Traverſe 25.that there 
moſt be Office for each of them, otherwiſe they ought to traverſe. 

Where one priyetb Reſtitution of his land (eiſed upon Office found 
that he was adberent to the Kings Enemies, which hetraverſeth, and ano- 
ther prayeth livery of the ſame land by Patent of the King,/+c. the Pa- 
tentee ſhall have rhe Livery, and the other rſhall try his Traverſe with 
him, and it was found for him, for which he had Reftitution, 43 A(. 28. 
Traverſe 26. 

In a Writ of Ward by two ſeverally, they enterpleaded. But P ator: 
ſaid, That yet it behoves the Defendant to excuſe himſelf of the wrong, 
4s that he took bim for cauſe of Nurture, 19 H.6.3. Enterpleadey 7. 

And the Enterpleader ſhall be in proper perſon, and though that all 
appear at the firſt day by Attorney, it ſhall not be commynded to the 0- 
ther Attorneys to bave their Clients there at the day: but they ſhall ap- 
pear upon Scire faciar, and not otherwiſe, per (uriam, 30 E:3, 5. Enter» 
pleader 56, 

Where there were two Plaintiffs, and the Defendant ſaid that he claim- 
ed but by Nurture, ec. Thorp commanded the Attorneys chat each of 
the.r Cliencs ſue Scire facias of the other, to be bere to enterplead; and 
afterwards the wife cid furmiſe that a ftranger bud another Writ, c>c. and 
although by ſuch means the delay might be infinite, yet day. was gi- 
ven over. Thoyp ſaid, that he who recovereth $ball haye damages agair ft 
every one Who declares, 31 E. 3. Enterpleader 13, | 
\Where the Defendant plexded only as Guardian for Nurture, be mult 
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have the Infant ready, &c. 24 E.3. Enterplead.17.and it is no excuſe thi 
the Infant lyeth ſick in danger of death, or that he otherwiſe cannot 
come, 24.24 E.3. andthe Heir shall remain with the Defendant till the 
controverſie be decided,7 H.5.9. And if one make default, the other sball 
have the Infant delivered to him,8 F:3.'45. Anditis a good Counterples 
of Enterpleader, that the Infant is married, 8 E: 3. 45+ 7 E: 2. Guards 
12I. 
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1. Where the Grant of the King before time of memory is now 
good, and frall be pleaded againſt the King, or parties, with 


Confirmation. 


He Charter of King Henry the firft was alledged to prove theBi- 

ſhop of Exeter Patron of the Priory of Plimpton, where it was of 

a Grant made Canonicis quos f. Epiſcopms de E. poſwit, and it wa 
not allowed, becauſc it was no dire& proof of the foundation, Aſo it 
was averred for the K':.g. that the Soil upon which the Priory was bo!le, 
was given to Chapl2ins,c>c. before the Priory made : And there-was n9 
Charter of che King of expreſle grant ofthe Pacronage ſhewed, ©. 33 
eſ::2.Crants x. See that that hater was before time of memory, and 
not challenged for that; 

The At bot of Glaſſenbury had Conuſans by a Charter of ;/;am the 
Conqueror, with Confirmation of Hes.1. and alledged allowance in the 
Common Pleas, in an Affiſe in the time of King E. 3. 12H. 4.13: 34 4/: 
I4 


And12H. 4- 23. It is holden that the Grant of the King is of Record, 
and therefore ſhall be well pleaded, although it were made before me- 
mory if he were King at the time, Avowry 58. 


And7E.3.5. Apor opriation alledged by a Charter of z7illiam the 


Conqueror, and nothing challenged, but that the Appropriation by tit 
Charter of the King is nothing worth, 39 £.3.21. ; 
But 10 E.4.6. and 2 E.g.21. It is agreed, that the Charter of the King 
nor no other Record made before memory, is nothing worth now. And 
therewith agrees BH. 6. 4. and 19 H, 6. 75 by Newton, Notwithſtand: 
ing aflowance in the Common Pleas, where it was never allowed in Eyre, 
and that ic ought to-be allowedin Eyre, Sec 24 4.24. And:chat Conv- 


fance in Aſſiſe ſhall not be granted without a ſpeciall Grant and al- 
lowance. See 


Grants of the K Ing. 


See 3 E-3.Itin.Not.Charcer of Hes, 2, to be quit of Pontage, Murs 
ind admitted good. - E754; 
Skrees ſaith, That the King ſhall not be received to avow againſt the 
Deed of bis Anceſtor, which was before time of memory, 12 H.4.24. 
A Charter of Exemption of Jury, or of Conuſance before time of me. 
morys is not good, without a ſpeciall allowance, &c, by PaRox and { ane, 
14 6.12» 


lt a _ — 
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II. Where the Grant of the King ſhall be good by the words Ex 
gratia ſpeciali mero motu,&c, | 


on 2H. 7.13. Where the King rehearſing the Statute of Aſortmain, 
grants to 7.5. that he may give cen pounds rent Cuidam capelano, not 
naming him ; alſo there was no Chantry before, yer the rehearſall, che 
ſpeciall words, and the Conſideration (-) the Grant for twenty pounds 
proved his Will; ſo a ſufficient Warrant to the Grantee to e the 
Chantry and go give the Anngity, bat he cannot grant it with Diftreſle. 

9 E. 4+ 12. The king reciced , that Baggot was bornin Normandy, 
(whereas be was born in Fraxce,) made him Denizens, and the Patent 
good, notwithſtanding the falſe recitall, for his intent was to make him 

nizen, 

Choks ſaith, That if I be indiRed, and the King pardons me by the name 
of T.B. where my name is 7.E. ifthe Charter be ex wero mots, I ſhall 
have avail of it by ſpeciall pleading, which I ſhall not have ifit be ad 5»- 
ftantians partis. Brian held both yoid, becauſe the king is deceiyed in bis 
Grant, 21 £.4, 48. So alwaies for non certainty the _— of the king 
ſhall be void notwithſtanding thoſe words : See there, where the Conſi- 
deration alledged in the Grant ſha)l be averred : and where it is matter 
of Record, a thing to be done, and for the advantage of the king, vi. 26 
H.8.1. 
Note, the king may well ſay again his Charter of Confirmation ; 
which is ad inftautiar partis,&c.that there was no ſuch precedent Graot, 
but where che Confixmatian is, Ex wero mots, be ſhall be eftopped, 9H. 
7.2:v3.$ H.7. 3.,4cc. 


Do ET _— 


111, #here the Grant of the King ſball be void to all intents, and 
where to. parcell, and what things the King may grant, 
and what he may not, which ſceus doubtfull. 


F* Never ſaith If hold two-Mannors of the King, the one in chief,the 
other in Socage, if he give me licence to give.them in Mortmain, 
Gegg?2 withouc 


"a 


Grants of the King. 
without reciting of the Tenure; yet if the Charter hath the words x 
gratia ſpeciali, this is good for both, but otherwile it ſeems it had been 
void, as to that which is holden'in chief, for the great miſchief &c, 4 A(. 
19..M.33.E.3.Grant103. That ſuch a general licence ſhall nor ſerye 
if it be holden of the king in chief. 

Note,where the King granted to the Biſhop of $. that he ſhould not he 
impeached,nor hd of Felons and Thieves, eſcaped this is void where 
the eſcape is voluntary, and good where by negligence, for that which jj 
eth but in px-na pecaniaria may be remitted and diſpenſed with by the king, 
before it be done, as a Grant to the Tenants of a Town, that they ſha]j 
not be amerced for not apprehending of Thieves, 3 H:7:15. 

The King granted to the Earl of Northumberland, that he ſhould be 
Sheriff of N. for the term of his life, with all offices to the ſame a per- 
raining, rendring 160 1. without accompt or any other thing rendrig : 
the opinion of the Juſtices was, that the grant is good, with a Now o- 
ftante, * for the Statute of 23 H.6.cap.3.an that he ſhall-have the offices 
incidents, aud that he ſhall make no accompt, it not of the Green Wax, 
bur he ſhalſ/accomptfor that, 2 H. 7. 6, 

Huſey faith, That if the King grant to me all Fines and amercia- 
ments of his Tenants in D. yet I ſhall not have the amerciaments ec.of 
fuch which held of the King and others, becauſe he is not wholly Tenant 
to the King, alſo ſuch generall grant ſhall not extend to amerciaments 
royall, 2 H:7.6.22 Aſ.49- 

Note, that the grant of the King to be quit of repairing of Bridges, 
Cauſyes and walls, thall be a good diſcharge of Contributions and Taxes 
for the reparation : alſo it ſhall be a good diſcharge of Murage and Pon- 
rage &c, which is taken of the paſſengers to a Town, but where it is char- 
ged by reaſon of Land, or a Seignorie, or otherwife, time-out of mind 
&c. to make a Bridge” &c. he-ſhall not bequitof that, no although he 
hath been acquitted of the ſame in a 2u0 Warranto between the King and 
him, for that was not at the coſts of the-party, ſo 'it ſhall not help him 
upona preſentment &c 3 E.3.1tin. North, Aſſiſe 44s. Oy * 

The Grant of the King, which is contrary to the liberty of the King- 
dome, is void, as the Grant to the Chancellour of Oxford, thac he ſhall 
not be impleaded &c. but he'may alter the place of impleading by Grant, 
but not the ſubjection to the Law &£c. without Parliament, 8 H.6. 19. 
12 E.4.15. 

Grant of the King of Conuſans &c.-is void, where there is not a cer- 
tain Judge appointed.in the Charter there, 44 E.3.: (þ.4'1- 

A Grant in derogation of the people is void by Hank.12.E.4.13. A 
Grant of the King of Land, of which he' is not ſeiſed in fat. is void, as 
of the Lands of a man outlawed in Treſpaſſe, yet of thoſe Lands he takes 
the profits, 9: H.6.20.vide 10 H.4.2. 

Bur ſee I3, 4.4.7. thatthe Land of a man eſpeciallyattainted by Parli- 
ament, is.1the, king preſently to grant, 7 mo 
"yy Where 


Grants 'of the King. 

Where the king grants an office, naming ir, where as there was no 
ſuch office before, this is void, 13 H.4.17. 9 E.4- 6.Bagots eAſſiſe,$E. 

$.9E.4 13. 

s Grant of an office to him who hath not skill touſe ir, it is holden void 
by the Juſtices, as the Office of Clerk'of the Crown, 9 E. 4.6.by Biking. 

Vide C' 11,part Auditer-Curles Caſc, a grant of an office to two, cox- 
-un(tim & Diviſim of an Office, if one dies, the grant is yoid. 

Alſo Grant of the office of Preignothorie, and the like, made to two 
jointly, is void, for that; but one ſhall keep the Rolls, 18 E.4:7.18 E.4. 
17. of a Corodie, vide Curles Cale, acc. 

See by Littleton, if the king make a Confirmation to him that hath an 
office before by a void Grant, all is void, becauſe the king intended the 
the firſt grant was good;the ſame law is of a new grant of the king, where 
it hath ſuch intendment, as if he grant upona falſe ſuggeſtion, or is 0- 
therwiſe deceived, 11 E.4.1. 9 H.6.18. | 

Note, by :Gaſcoigne, that the Grant of the king which is not good, 
without taking away the Common Law, ſhall be:void, as if he grant to 
Mayor, Bailiffs, to hold plea by Charter, where they have uſed to- hold 
plea time out of mind &c. by writ, Ir is ſaid, that this acceptance of the 
Charter ſhall bind them, 8 H. 4.18.. 

The king reciting that H. held of him in chief; granted'/to' T. that at 
what time H. ſhould die, his heir within-age, that heſhould have the 
Wardſhip of him, and at the laſt, the grant was holden void, as every 
ſuch grant before office, by the Statute of 18 H.6., but it was faid, that 
that Statute-was made in aid of them who were ouſted by ſuch grants and 
ſeiſures,andnot for the advantage of theking, Grants 91 30 H. 6. Keble 
held ſuchGrant,ofthe Ward void; 21 :£:4.46.See 1 9 H.6.62.by CMarch- 
ham Contrary: : k 

But the king may well granta thing which he hath not, nor never ſhall 
bave, as Ofhces, i H,7.29 Franchiſes, liberties, Toll and the like, 13 H. 
4.17.6 E.3.32. So all ſuch things which are in him by Law, by reaſon of 
his Crown, but he cannot grant unto another co do.that which he himſelf 
canqotdo, buconely by his Prerogarive, as to-make Corporations, for 
he cannot grant his Prerogative, nor his Crown, 49 E.3.2. nor for par- 
dons, felonies, 1 H.7.5.43:Aſ.10.Vide C9. part. the Abbot of Strats 
UMarcellas Cale acr. 

A charter of exemption from Juries, and to colle&: Tiches.is good, 
ſolong as there be enoughro be Jurors, and ts be Colletors above:the 
Grantees, otherwiſe nor,  andiſuch grants , hall be Charters of diſcharge 
more properly.then of Grant by Firzhsrbert, who voucheth the opinions 
of Uttoy and 1/fton, 20.H 5.13,21 E:4.45. 3261-502 (1 

And ſee 13 H,4.18. that the grant of the King being 'in charge of the 
people, ſhall be good, where it is for the Common wealth,alchough there 
were no ſuch before, as Toll, Pontage &c. 

. The King granted a ReQtorie &c, and that he&c. ſhall. be Givargen: 
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Generall Rules So ſee upon theſe grounds, that a generall Charter of the King, which 


of rhe Kings 
Grans. 


» To i 


Dowbtrfull 
Grants. 
I. 

To 


3. 


of Tenths and Fiffteens, and granted to him by the ſame Charter tg ap 
propiate three Churches, 2were, if theſe ſhall be —_— 19H.6.6:. 


Note that the King may well grant things in aCtion which are certein 
as a debt &c.otherwiſe not, 5 £.4.10.vide 3 H.7.9.19 H.4.7. 

The King granted unto the Citizens of London, that no battels ſhoulq 
be waged againſt them, and in an appeal by a Citizen after the battell w. 


ved, the Charter was ſhewed for the Citizens, and the Juſtices would a4. 4 
viſe of it, 20 E.3.Corone 125, | 

The Tenant of the —_ the Statute of nia emptores &C. aliened ! 
parcell to hold of himſel 


without Licence, the King ſciſed the Land,and 
rendred the ſame to the Feoffee to hold of "him, ir was void, as to the 
Tenure, becauſe the King hath not any Freehold by the ſeiſure, 20 E.;, 


eMſſiſe 122. 


comprehends divers things, ſhall be yoid in that part, which is the prez- 
ter loſſe to the King&c. or in that which is a grater offence of the party 
or in that which is of another nature, and imports greater Priviledge, or 
in that which is prejudiciall ro many, or in that part which is to bea 
charge to the Kingdome. 

The Grant of the king ſhall be void in all, when a ſtranger is prejudi- 
ced by it, and that-by covin of the party, and whereit isin prejudice of 
the people, and when it is againſt the Common law, Yide 11 H.4.74. 
C 11 part inthe Caſe of the Monopolies, 13 H.4.13.cc. '21 E.,4. 47 
Redman. x 

And when the principall thing granted was not before, and when the 
King is not ſeiſed in fact or in Lawgnor hath expeRanceto have the thing, 
and when he is deceivedin the manner of his Title, or otherwiſe, and 
when the thing granted is parcell of his Prerogative, and when by ſuch 
Grant the Ordinary execution of the Lawis -caken away, and when it is 
not certain, ide 21 E. 4. 28, (. 11 part, the Earl of Devoyſbires 
Caſe. acc. 

'Theking cannot grant that to two which one alone of neceſſity is to 
do, norithat'to one which he knows nothow to uſe, as an office &c Nor 
that which is his Prerogative. x 

The Grant of the King is doubtfull if it begood or void, when it hath 
two entendments or conftruQions , when the thing granted is not in the 
king, when the party bath not the thing: at the time gc: by which he 
oughero take of the Grant, And note, that the king; himſelf 


| havethec ton'of his doubfull.grant, 8 £.3.2. alſo the grant 
is doubfull where it wants expreſſe words according to its nature ; as Ad- 
vowſon claimed by word in a-Charter of poſſeſſions, vide 39 E. 3.21.17 


E.3.40,/ and for a good conſtruction of a doubrfuil grant of the king, Sec 
-the books of 6 E.3-52-and 12 ef. 


TV. hurt 


Grants of hs King. 


IV. Where the Grant of the King of amerciaments 8c. by theſe 
words, Coram quibuſcunqueſuſticiariis noſtris &*. or in 
quibuſcunque Curiis noltris, ſhall be good, 


He King granted to the Dutcheſle of ZE. Inſulam habend. fimul cum 
amerciamentis &c. (good, as to that after the habendum) omniun 
entium & tenentium, reſident. & non reſident. and the opinion was, that 
the ſhould nor have amerciaments nor iſſues forfeited in the Common- 
Pleas &c. but theſe forfeited and loſt within infra In/ulam,o H 6.27. _J 
Note, that by ſpeciall words, the King may grant to me to have amer- 
ciaments in the Lands which I or my heirs RT after, 38 H;6.10, 

Huſſey faith, that if the King grant to me Fines and amerciaments 
which fall before his Juſtices, and doth nor fay before which Juſtices, it is 
a void grant, 21 £E.4.48, | 

The Grant of the King of the Chattels ſe/onwym & fagitivorum, qua- 
litercungue damnatorum, doth not extend to the Chattells of him who 
kills the Kings Meſſenger, becauſe that in a manner doth touch. the 
King himſelf, as high Treaſon doth, 22 Aſ.49. 

See there the Grant of Coguſance generally , doth not draw Conu- 
fance in an Aſliſe, and the Grant of of Writs generally, doth 
not give return of ſummons of the exchequer. 

Note Strange and Babbington ſay, That if the King grant to me Conu- 
fance of all manner of Pleas, motis coram quibu/ſcunque 7uſticiariis ſuis, 
Yet Ifhall have Conuſance of no Plea, which of Right doth belong to 
the Kings Bench, becauſe it is of a higher nature, 8 H:6:21, - 


— 
A. —_—_—_ 
— — 
v he — 


V. Where the Grant of the King ſhall be void, and adnulled by 
defavlt of the Grantee, in a Scire faclas againſt hin, where 
by Non-ſuit, andwhere by Judgement, 


HE King ſeiſed a Ward uponan Office, and granted it to F, and 
afterwards came one H. and traverſed the Office, and had a Scire fa- 
cies againſt B,who being returned warned did not appear,tor which it was 
agreed, that his Charter was void, alſo agreed that H. having the Land 


© untill the matter ſuch be difcuſſed &c. being nonſuit upon the trayerſe in 


the Kings Bench, his Pattent is alſo void, 4.E.6-22, Traverſe 1. 

Ina Scire facias to repeal a Patent granted upon Offfce found &c. 
the defendant prayed aid,and at the.,procedexdo {aid nothing &c, for which 
the Court ſaid to the Plaintiff, that he ſhould ſue a Procedendo ad judici- 


un, $H,4.31,Scire facias GI. 
Upon 
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Grants of the Kyng. 

Upon default of the Patentee, being returned warned at the Scire fac, 
upon Petition to repeal the Patear, the patent is void; 17 £.3.57p.Petit.2r. 

See the opinion of the Juſtices, 4 £.3.2 2. That wherethe party upon 
his traverſetendred, hath the Land to farm by the Statute, 258.3. and 
it is adjudged that the Traverſe doth not lie by this Judgement, the Pz- 
tent is void, Traverſe 5. Yuere, if the King ſhall be reſtored to the mean 
profits by ſuch avoiding &c. for where the Patents are repealed for'cauſe 
within them, and he ſhall have the mean profits, vide 1x H.4. F. 


Gee 
_— 
Mo ———— 


VI. Where the Grant of the King ſhall be good for that thing Which 
cometh. after the Habendum, althowgh it be mo parcell of the thing 
granted before, where note = TUES” 


HE King grants to £. 1n{nlam, and a Caſtle cam pertinentiis, fm! 
> Yo: amerciamentitet exitibus advocationibus &c. It is a good prant 
for the whole, 9 H.6.27: * cet = 

The King ſeiſed of 'a Mannor with an Advowſon' appendant , lea- 
ſeth the Mannor for life, and by another Charrer reciting thac Grant, he 
grants the ſaid Mannor Habenduws. una cum advocatione Eeclefie &c. the 
clear opinion is, that the Advowſon doth nor paſſe, becauſe it was ſever- 
ed from the Mannor by thefirſt, grant, 38. H.6. 34. 

See 8 H.7.4. Holden by alfthe'Juſtices, chat this clauſe ##4 cum being 
before the Habendam \s a copulative &c,and if it be after the Habendom,it 
ſhall not make any tlting for to paſſe, which isnot parcell nor incident to 


' the thing granted before. 


td. pn "—_ 


| —_— — ————— 


VII. How the Kings Grantee of Fines and Amerciaments ſhill come 
to levy them. 


He Kin = Iſſues, Amerciaments, O mnium refidents & non reſident. 
&c.and further that the Grantee may levy them Per /e vel miniſtros 


ſuos : 'Anid-it was agreed that by the laſt words the Sheriff ſhall be allow- 
ed for them-upon this account ; but it ſhould not be to buy the Grant 
without theſe words, but he ſhould be charged, and the Grantee ſhould 
ſue by Petition, for ſuch a Grant lyeth in Allowance of the Sheriffs ac- 
counts, 9 H.27. : 


- 


VIII. Where 


Granee the Korg: 


VIII, Where the King ſhall avoid his Grant for cauſe of Reſesſure 


given unto hin . 


N a Writ of right in ancient demeſne, the Tenant pleaded a Leaſe of 
the King for lite, the Title was found for the Demandanc, and alſo the 
Leaſe found' accordingly , for which the Eſcheator ſeifed the Land, the 
Demandant upon his Petition ſhall have a writ to deliver feifin, ro hold of 
the King by the ancient ſervice, according.to the Cuſtome of the Mannor, 
46 E.3.Pertition 20. _ es MI +03 
Ifrhe King Fant Land whereof a ſtranger hath ſervices due, the grant 
ſhall be to hold of the cheit Lords, &c. otherwiſe upon a Petition the 
land ſhall be reſeiſed, and the Patent repealed, 46 E 3. Petition 18 Tg. vi. 
17 E359. 
See 33 H.6.7.The ground taken by Pr5/or, where the King hath Land by 
forfeirure, as Treaſon or for Mortmain, and the grants are Tenend. de ca- 
pitalibus Dominis, &c. they ſhall be holden as they were before. $0 it is 
ſaid, 46 E:3. Petition 18. That when he doth not give it accordingly, it is 
no lawfull Patent, becauſe ic1s a wrong to the mean Lord, 


C— uh a 
— — — __ —— ——W——— N — —— —— 


IX, VVhere the Grant of the King to- one and his men ſhall de 
good; and which ſl all be ſaid his men. 


F the King grant to me, that I and my men ſhall be quit of Toll, the 
the ſame Grant ſhall extend to me, my men , Villains, and Homagers, 
b Paſton and ?wnt, 14 H: 6. 12. and that they faidupona Grant at this | 

y. 

But ſee 40 Aſſ.21.Where it was awarded, that a Prior could nothave 
the goods 01 his Tenants Fugitives by Charter of Grant of ſuch poods , - 
de hominibus ſuis, if the Charter had not been granted before time of me- 
mory, andexecuted by uſage to have the goods of his Tenants, &c. other- 
wiſe he ſhould not have, but only of his Villains there. | 

But ſee, 33 £.3.Grants 88, That a Grant to:me and 'my men ſhall ex-- 
tend -o Villains and Homagers, by #/4lby and Schard, and 12 E:3. Cir 
ſax 18. it is only of Homagers, by Schard, and H;#, and not to Villains; 
As if the King take me and my men into his protection, it ſhall not ex- 


tent to Villains : ' But Par». and 7 rew. ſay there, that it doth extend to 
Villains alſo, 


Hhhh HI. #here 


Grants of the King. 


X. Where the yep the King ſhell be good, becauſe he may b; 
poſſibility bave the thing granted, and where it is good of ; 
thing which he cannot have, Oc, and where not, 


He King grants to one to be diſcharged of Fifteens and Tenths, &c, 
To be granted, this isgood to a ſpirituall man,or a temporall, for the 
certain expeRancy,19 H.6.62, at £.4.48. Soa grant to me that my Heir 
may enter without ſuing Livery, or thac I ſhall not be puniſhed in a Ce/- 
| /avit, for a Ceſſer to come, all is good, 1 9 H:6.5b;d, 

See 33 H. 8, Dyer 52: The King may diſpence with things to c cme, in 
which be bath an Inheritance, as Subſidies, &c.vi. & H,7.5.acc. 

So the King grants to me twenty pounds to take of the ColleQor of 
the next Fifreens, this is good by Choke,21 E.4.48. 

So a Grant to be diſcharged of ColleQion of Tenths and Fifteens,20 H, 
6, 12+ 21 E. 4. 48. See 30H. 6, Grants 1. If the King grant to me the 
Ward of the Heir of 1.S, when he dietb,c. the ſame is not good, but if 
he grant to me the Tompatpiye of the Biſhop of S. the Biſhop being 
now alive, this is a good Grant. So the grant of Goods of one indicted 
of Felony after that he is outlawed, for it is ſaid, the King is ſciſed of 
them in Law, and of Iſſues, Amercizments, and Goods of Fugitives, &«. 
But if he grant the Eſcheat of his very Tenant, or the land which his Vi1. 
lain ſhall purchaſe,this is void by Yampage, 30H. 6.21 E:4.46. tby Keble, 
vi.8 Eliz; Dyer 252,Sir William Cordalli cale,ac. C. I. part 5c ac. 2 Mar. 
Dyer 16B.ac.2 E£liz: Dyer 278. 

The King granted tothe Mayor and Bayliffs of Ly»s, that they ſhouſd 
be Toll-free throughout all Zxg/and, and if any took Toll of them, that 
they might take as much,c5c, within their Juriſdition in withernam,cc. 
it was a good Grant,H.8-R,,2.Grants 105. 

The king cannot grant ſome things whichſhimſelf may have, as the can- 
not grant to a Corporation to take adyantage of the old ſtatute of Fore- 
ſtalers, for the wrong done to their City, but the ſame ſhall be determi- 
ned inzEyre, 24.3 E. 2. Aion upon the Statute 26. 

So of all things touching his Prerogative, as he cannot grant to his 
Tenantthat he ſball not hold of him, ec. 8 H.7.12.. 

The king grants to me tbatI ſhall not levy a Fine upon a Concord, or 
that I ſhallnot be-impeached of the next Recognition which 1 ſhall make 
bim, orthat 1 ſhall bavethe next Recogniſance made to him in the Chan- 
cery, this it a good Grant; by Hoday, 19 H.6,c4. 


XI. Where 


Grants of the King, 


Xl, W here the Grant of the King mad: of Tythes to « Common or 
ſpiritual perſox is good. . 


'He king grants the Tythes of the new Aſers, in a Forreſt to one >. 
and the Grant good , And the king ſhall have the Tyrhes of the pla- 
ces out of any Patiſh, for to grant them to whom he pleaſetb, and nor tt e 
Biſhop,22 4{:75. But the opinion of Herle, 7 E. 3. 5. that the Biſhop of 
the place ſhall bave them. * | 
See 38 E. 3.6. and 42 E.3-22, That Tythes by being granted to 's com- 
mon perſon, are become temporall; And alſo that the right of Tythes is 
not gone by unity of poſſeſſion of the land out of which, &c. in the per- 
ſon, and Feoffment over,42 E. 3. 12. 95, C. I1. part in Priddle and Nap- 


pIvg caſe, 


On _— — 
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XIl. Where a grant of Liberties and Franchiſes, which I, or my 
Heires have purchaſed, or ſhail purchaſe, is good, and to 
have Leets of all R-flanis : Ani where void for 1he incer- 
tainty. : 


He ne | mrs to the Mayor and Bayliffs of LavcaFer, that they 
ſhould have all the Franchiſes and Liberties, which the Burgeſſes of 
Northampton had, and becauſe the Charter did not expreſſe the certain- 
ty of the Franchiſes ; and it was not ſhewed upon Record what Franchi- 
ſes Northampton had, the Charter was diſſailowed in a 20 Warranto, 
20 E.3.29. Avowry 129.C.g. part, the Abbot of $rats Harcellas cale. 

The ki _— Leet of all the Tenants and Refiants in .where 
he had leaſed the ſame Town to a ſtranger for life before, and granted 
hima Leet : And Thorp ſaid, That the ſecond Grant is yoid but during 
the life of the Termor. And Grees ſaith, Where the firſt Grantee hath 
Seiſin of the Coming of the Reſiants, where his Grant is void or deter- 
mined, yer the ſecond Patentee ought to ſue to repeal his. Charter, or 0- 
therwiſe the Reſiants are not diſcharged of their Suit, z 2 E.3. Avowry 112. 
and 7 E 4elT], 

A Grant of a Priviledge or Liberty in omnibus terris /#1s, extends 0n- 
5 tothe Lands which the Grantee bath «t che crime, but if the Grant go 
arther, or-in all lands which he or- bis Heirs ſhall after purcbaſe, it is 
good for-them alſo, &c. 38 H. 6, to. the like liberty granted for their 
Goods, 19 H.6. 62. 

A Patent of King Hexry the fifth, bare date at Berdeanx in France, 
jodged good,z8 H.6.34. But ſee, ir was confirmed by the King and Par- 


395) Bk h OOO XI. F'Vhere 


| Grantsof the Kyng. 
XIII, # here the Grant of the King of the Lands of Prior; 41j. 


ens in Fee,is Fee- ſimple. 


He King granted to the Earl of S. inthe time of War, the Advoy. 
Fa of a Priory, with Fees and Advowſons, &c, And his Heir brought 
x Pare Impedit againft the Succeſſor of a Church now void, who alled. 
ged Plenarty.. It was debated, if thac were a plea againſt him who claim. 
ed by the King, 29 E.3-2. 2 ware Impedit 189. 

See 13 H.4.13. Where a Prior Alien being Committee of his Priory in 
che time of War. bad aide of the King in a Writ of Right (that was not 
as is conceived, for the Fifteens of his Eſtate, for cben that Writ did nor 
lye gainſt him, - So q«ere of the Grant in Fee in the firſt caſe ) See for 
the intereſt of the King by ſuch Seiſure, 17 E. 3.2.46 E.63. 


mmm 
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. XIV Where the King grants a Reverſton, it paſſeth from himb) 
the nameof Reverſiom. 


He King leaſeth a Mannor for life, and after reciting that leaſe, grants 

to a ſt:anger, that the ſame Mannor, &c. after the death, &c, ſhall 
remain to him,c. this is good. Alſo it had been godd if he had pranced 
him the Reverſion by expreſſe words, 38 H:6. 34. 

The King cannot grant the Reverſion of an Office which another 
holdeth for life, by name of Reverſjon, for he hath no ſuch Reve!ſion, 
by he may grant ſuch-Office by a ſpeciall recicall of the particular Eſtate, 
3 8:7.15.8 Hi7-12,, 3 | b, 0 

The Kine may grant the Reverſion of Tenant in tail- without Attorn- 
ment,12z E.4-3. - 


— 
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XV: Where the Grant of the'King which was void ſhall be made 
' gov by Confirmation of Parliament, and where by the Kings 
' © Confirmation. | | 


A. Man makes a Leaſe for yeers, and isattainted,: being beyond Sea at 
Ate time of the Judgment. | the 'King granted Ce erefion to 
Tropa, gp04hc Tenant attorned, andaftterwardsthe King by tiis Char- 
ter did reffore him according to Law, and granted that he ſhould have 
bis Lands and Tenements. back again, c#c. And this Charter was corfirm- 
ed in the Parliament, and, he granted the ſame Reverſion to a firanger'by 
Fine, who brought a © uid jur clamat againſt the Tenant, and be-was 
driven to azforn without warning given £0 the Grantee of the king _ 
| thoug 


- Grants of the King. 
i{thbough the Avtainder was , and the Charter of the kin bat :25 z- 
—_— and his CONE oy perfet before, yet bs ſpeciall 
Confirmation of the Parliament, this was a good reſtitution of the land, 
<$c.29 E:3.33.G/4nts 100, 

See where the king doth confirm a void Grant of Cogniſans made by 
the Queen and Prince: And further granted the ſame thing, cc. it was 
good by way of Grant, although che Confirmation was worth nothing, 
44 E:3.17. So was it admittedin the caſe, 20 Ez3. Connſans 46. Of Con- 
firmation of the King. See 11 E.4.1, 39 E:3 12. | 


_— 


— CT — 


XVI, Where the King ſball grant #thing in Aion, or his Debt 
to another. | 


He king may well grant a thing in A&ion, and the Action where it is 
of a thing certain, as Debr, but not Treſpaſle, &c.5 E.4. 10. 

One Obligee being outlawed, the king ſhall have the whole Obligation; 
And if he grant the ſame to a ſtranger, and to ſue the ſame in the kings 
came, all is good, 19 H.6. 47. and ſee 2H; 7.78, 9, and 10. where the king 
may grant a thing in Action, 


— —þ] 
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XVII, Where the King grants Liberty within all his Fees is good, 
and what chall be ſaid his Fee. 


T2 king granted to one Eſtray within all his Fees, it was holden” by 
Netdhamand Littleton, that the ſame did extend unto Lands holden 
in Frankalmoigne, for that is his Fee, becauſe a Writ of Meſne, and not 
Is»fte vexes lyeth againſt him : Alſo the Feoffee of the Abbot ſhall hold 
of the Donor ; Alſo he ſhall have Eſcheat by determination of the houſe, 
or the death of all the Monks, which Choke granted,7 E:4. IT. 


— | 


n— 


XV1Il. YVhere the Grant of the King to a Monk, or a dead per- 
ſonin Law, is good, | 


Tie king may well grant land to Farm to a Monk; and by the Grant he 
is enabled to have an aRion for his Farm, but char its only in the Court 
Where he is charged, viz. in the Exchequer, by Quo wings, &c. 2 Hi a, 
8.8 H.5,6.7 E.4;28. But a Leaſe made to him by the king for life, is void, 
14Hi4zo, / 
S0 if he grant to hima Farm, 4b/4»e aliquo reddenas, it is void, 7 By 
29, þ 


606 (rants of the King. 
If rhe king grant to an Abbot and his Succeſſots, that the Monks: ſhit! 
bave the Temporalties during the Vacation, &c. they ſhall preſeat to an 


Advowſonwhich becomes voidia the time of Vacation, z9 E.3.21 FN. 
B333 C. | 


_ — — 
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X1X. VVherethe.Grant of the King 10 a body which it not Corpo. 
raic, nor hath capatily, is good, and where the Grant (hal 
£30e capacity : So of the Grant of a man who hath not c1. 
Ppactty. 


F& the King give Lands in FeeArm, Probis hominibus de ville de D. this 
is a good eonfirmation:So where it is omnibus Banrgenſbus & Commun; 
tati : And by ſuch like names of Corporation, they ſhall have an A®ion 
touching their Farm. And ſee.there, thatone of the Commonalry carnot 
-juſtifie the taking of a rent due to the Commonralry, becauſe all is 0ac er- 
tire body,7 E:4.14. And ſee that ſuch a G rant ſhould bevoid, if it were 
not for the rent reſerved,7 E:4.28. 

The King grants (3vibus & Communitati of N, -certain Liberties, and 
afterwards faith, Er wlterins conredimns civibus predift. civitatis, qued nin 
compellantur jurare, &c. and it was holden that every Citizen by himſ:!f 
might plead it, and that it isa good Grant, yec not according to the Cor- 
poration,21 #:4.56. | 

And there by Cboke and Briaz, If the King Srant to me licence to make 
a Chauntery aud to give unto a Prieſt, &c. to ſuch a value. e&c.and ! dv ac- 
cordingly, this iva good Corporation without more words, and without 
reſerving any thing, ſee 2 H. 7.13.acc. | 

See 9 E:4.6. Baggets Aſſiſe, where it is holden, that the Grant of the 
King to an Alien who 1s no Denizen, is not ſufficient for him co holdan 
Office without eſpeciall word jof Legitimation ; For which cauſe Bart 
pleaded the Charters of King Hes. &, of a Grant of Legitimation, and 
good, notwithſtanding the generall At of Repeal, Fe.1 Z.,, of all Ads 
of the three Henrzez, 

See 29 E:3.21. Where the King granted unto the Monks the diſpoſiti- 
on-ofthe poſſeſſion of the Abby in the time of War, the Abbot being an 
Alien ; Or otherwiſe in time of Vacation. 

If the King grants Lands to {the Monks of weftminfter. Nele faith, 
that the Abbot ſhall take advantage of fuch Grant, 21 E:.4. 58. v3. 49 
£:344. | 
" The King granteth to his Tenants ef D. that they ſhall be diſcharged of 
Toll, this is a good Grant,z1 E:4:F8$. 


XX, ##here 


Grants of the King. 


XX. where the Grant of the King of officer it goo4, and Where there 
onght to be the-word conſtituimus, 4nd where a Grant of offices to tht 
King is good, an d Where'the Grantee may make Aſſigner or Depatie. 


F the King grant to me the Office &c, cam feodo, where there was no 
Tech Office before, this is a yeid Grant, if it hath not theſe words 
conſftitusmns &-c. to make the Office &c.8 E.4q 6.vide 13 H.4.17. 

But if the King grant me ſuch. office, precipiend+pro 3511s 201. this ts 
500d, alchough there was no ſuch Office | before, otherwiſe where he 
orants it.cum feodo & vad. ſp. Fant. for there needs the word Conſt iduj- 
ms: &c. 9 E.4.11. 

A man grants the office ofa Forreſter unto the King, the ſame is good, 
for alchough the King cannot be an officer, yet he may grant it over, 1 
Hy 29. 

Note , That the Xing cannot grant an Office which another hath for 
his life, without ſpeciall recitall of it, for it was ſayd, the Office is not i2 
him, ſo no reverſion can be ofit, 3 H.7.15.8 H712.11 8. 40 

Note the King cannot grant the Office of Juſtice, or of the Aſſiſtants 
to it, as the Clark of the Crown, &c.to-himwho hath aot knowledge to 
exerciſe the office,9 £.4 6.12. alſo the King cannot grant that Office to 
2.which of neceſliry is to be uſed by one onely,as the Office of Preignethe- 
rie &c. 18 E.4.7. vide 9 £.4. 6. 2 Eliz, Dyer 175 Scroggs Cale,C.4.part, 
Mittons Caſe acc. Vide 39 H.6.48. 1H 7.29.9 Eliz:Dyer 259. 

The grantee of the King of an Office of cruſt, cannot make anaſlignee 
withour a ſpeciall Grant thereof in-his Patent, 33 H. 6.34. 11 £.41. 
that he hall not make a deputy without words to doit, vide g H 6.31. 
of the Grant of an Office by tte King, 13 H.4.17. 22 H. 6.9.2 H.7:6. 
and ſee 22 H.6. 10. That it ought to appear in the Patent of the King of 
an Office by expreſſe words, or recitall or neceſſary intendment, that 
there hath been ſuch an Office before &c. 73. C. 1 1.part 4-in Auditor 
(»rles Caſe Vi.C.8 part, the Earl of Rutland; Caſe. 
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XXI. Where the Grant of the King to body Politick, by another name” 
then their Corporagzon is good, and Where by his Grant the . name of 
the (orporation ſhall be changed. 


Ote, a Patent made to a Mayor, Aldermen and Baylifts; not ſpeak- 

.N-ing of the Commonaltyis good, for the Mayor is the head, and the 

others make the Commonalty. So ofa Patent to the Mayor and Citizens: 
But if he were not Mayor at the time, it is void,13 E.3.4-8, 


Fee 


Grants of tde King. 
See 21 'E.4:56; Where the King granted Civibus & Communitati a; 
N. and afterwards in the ſame Patent ſaid, Er #lterius concedimns (tvibu, 
predilte civitatis, qued non cogantur jurare, &c. and this was g00d, yet it 
did not agree with the Corporation. | | 
The Kino may grant to - Mayor, that he ſhall not be impleaded by 
another name, then he is incorporate, 11 H.7,27. 4 
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XXII. where the King ought to grant to hold of the chief I ord, and What 
T enwre it ſhall be Whes the King expreſſeth none in bus Grant, and 
where be grants to hold by the ſame Services, as ſuch 4 one held. 


He King granted a Fee-farm to 1, and afterwards did releaſe to him in 
Fee, to hold by the Services due : And this was adjudged a Tenure in 
Knights-ſervice, becauſe it was for the moſt advantage of the King, 44 


E.3.45- | 

Finch, ſaith, That if the King purchaſe the][Lands holden of others, and 
srants the ſame without exprething any Tenure, they ſhall be holden in 
chief.So where Lands cometo him by Forfeiture of War, as Lands in Nor- 
mandy, or otherwiſe by reaſon of his perſon : But if an Honour be ſeiſcd 
into his hands; now it a Mannor holden of the Honour do eſcheat unto 
him by a common Eſcheat, and he grant the ſame as before, it ſhall be hol- 
den of che Honour as it was before, 47 E. 3. 21. Bit in the two firit Ca 
ſes, F:1zh. thinks that the Rent is extin&t, E/cheat 1, 

If che King grant lands , Sine 4/19 #0 tnde reddendo, the prantee ſhall 
hold in cheif foc the non- certainty, tor chat is the beſt for the King, 33 
H.6.7. 

But Prs/ot there ſaith, That if the King grant land eſcheated unto 
him by forfeiture of Treaſon, and grant nt over, Tenend, de capitalibus 
Domzn 5s, this is good and ſhall be holden accordingly, 33 H.6-7, and ſee 
40 £.3,Petitions 18, [and 29. That where the mean Seigniory is ſuſpen- 
ded only by the ſeifin of the King; and he granteth the Land over, if it be 
not Tenenaum de capitalibus dommis, the Patent ſhall be repealed. So if 
the. King purchaſe lands by Covin of a dead perſ»n, and grant it to him, 
the Patent ſhall be repea'ed upon a Petition made by the mean Lord. 

The King granted the Lands of the Templers diſſolved, which were 
holden of him in Frankalmoigne, to the Hoſpitalers of Saint Johns of 7e- 
ruſalem, to hold of him by che ſame- Services, &c.yet the Frankalmoigne 

was not revived by Pr:/or, becauſe nocertain Service, 35 H. 6,56. 


XALL. © Where 


| Grantref the King. 


X X1ITHI. VVbere the Grant of the King ſhall be voyd for cau/e of 
refitall, and where the Recitall ſhall make the Grant good, aud 


where t ſhall be void by canſe of falſe ſuggeſtion. 


609 


Net by Hzſ,where the recitall ofthe grant ofthe King is upon mat- :6 11 8 1, P# 
ter of record,if it be falſe rhe grant is void, whether it be ex mers mo Firkh. Plow, 


1#,0T ex rogatn. &c. becauſe the Grantee bath given him ſuch a Mannor, ©” 455. 


or made 3 him ſuch a Recognizance, or conteſſed ſuch an sCion, ec, 
21 E 4.49. 

Note,where the King makes a Grant upon the Information and Sug- 
geſtion of che party of a Surrendcr of a former Leaſe,ind there is no ſuch 
Le:ſe, the Leaſe being falicly reciced in the date, as a Leaſe dated, 52 
H.8. where in truth the Leaſe was 33 H 8 there the Grant is void, as it 
was holden Tris. 21. 7acobs. in the Kings Bench, is the Lord Zoxch and 
Moores caſe. 

Trin 9 Jacobi Roper and Rodens caſe, King Henry theeighth,reciting 
by his Grane, That where be bad a reverſion up-n a deviſe made to CI. 
whereas tw 45 nigde to NV. hegranted the Reverſion to Roder, It was ad- 
ju'ged that the recitall was not helped by the Statute of 34 H -5. for the 
Statute doth not he'p falle Recitalls, but miſ-recitalls, and 1n this caſe 
there wae a miſtake in the thiogit ſe te. 

See 3 Eliz.. Dyer 195: Kemprcaſe, Where the King was miſtaken in 
the dace of the grint of an office, and granted the Office to another, the 
grant was 2djudged void: 

5-38 H.6 37. by Danby, If the miſ-recitall be in a thing not ma- 
trr14ll, and which indeed not to be recited, it doth not hurt the Kings 
Grant. vi: 31 H:8.By»: part 101: 4c. 

Otherwiſe it is where the recica!l is but matter of fat, as for ſervice 
done, or becauſe 1 am poor, &c. 21 E.4 48. So 29 E£.3.32. A Charter 
of reftitution of a man attainted, reciting thereby that he was out of the 
Realm at the time of the Judgment , and for b:nefits by him done'to 
the King, this is a void recital], andthe grant good. 

Sog Ed.4. 12: A Charter of legitimation to B. reciting that he was a 
Norman. the Charcer is g00 7, aithough he was a Frenchman, and the re- 
citzll yoid, Ayowry for Amerciament in a Leet, upon a reſiant, he al. 
ledged the grant ofthe King within the town, & e. the Plaintiff ſaid, thar 
at the time of the grant, the King had let the town to S. for life, who bad 
the Lect there, &c. Yet T hoype ſaid, That afrer the death of S:that the 
p-1ntee ſhall have advantage of the grant, and aſterwards, the Plaintiff 
was non ſuit, 32 E.3. Avowry 112, The King gramced certain advow- 
ſons tothe Earl of FS. being within age, ur till he came to his full age, 
reciting how hee had granted the ſame to his father before, : and al- 

though the ſaid recitall were =_ \ Yet Grees Juſtice held the grant __ 
| it an 


 Grantsof the King. 
and it was pleaded over for tbe King, 29 Edw.3. 10. Quare impedit 
190. 

"Bur ſce,the words of recitall came after the grant, as hee granted the 
Advowſons, &c. which his Fa: her before had, whereas 1a truch his grant 
did not extend to them: See the gra: t. 

Th- K-ng granted toa Prior to approprite Advowſens. which in 
trath were h -Iden of the King, and tha not recited in the C harcer, and 
therfore it was hol 'en a void licenſe,and iſſue was take if they were hol 
den of th: King, 29 E.3.Grants 58. vi.q1 Aff 19 

See2 H.7.13 Alicenſeto give a Reat Ca-dam capellano, where there 
was no ſuch &c. It was held good to diſpence with he Sratute of Mort. 
main; and to expreſs the intent of th: King, by recitall v; «be Statu:e, de 
Religiofss, | 

Note, If the King grant an Oifice &c. upnn a falſe ſuggeſt -n to him 
made, the grant, is void, 37 H. 6.27. So where the Suggeſt on is @f 4 lef- 
ſerva'ue or of another title, or thit he hal it by the forfeiture of /. S, 
which is falſe. 8 H 7.3. And ſee 38 Aſ-22. That cherecitall in the Grant 
ſhall never conclude the King. 


—— 
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XXIV Yihrere the Grant of the King hath two Intendmcant; ; 
wh: h ſhall be taken, and which not, 


Ore, It is ſiid,Where the grant of the King may be taken to two In- 
rents,it ſha'l be taken the beſt foi the King, bur where it may be caken 
good to one intent, and void to an9% her, . it (hill be taken r0 that intent 
which is good by all the Juſtices, inthe Abbot of Waltham caſe tv be 
d-\charged of the colleAtion of Tenths, Per Clerum «Anglia, 21 £44, 
45 vi: 2.R.3-4. 

See 2 H 7.6. That ſpeciall things ſhalt not paſs by generall grant,where 
there are other genera'l things which paſle thereby by common intend- 
ment, as a grant t» be Sheriff &-c. wichout rendring an account, he ſhall 
be charged with green wax , and the grantee of all amerciaments of his 
Tenants ſhall not have royall amerciaments;and ſee the caſes of Terures 
befote, where the Charter is generall withog: ſpeaking of Tenure, of 
where it is to hold by Services, dues, it is Knights ſervice in each cale, 44 
E,3-45. and 47 E:3.21, 

Pardon of a'l demands ſhal take away no right of inheritance which the 
Xing bath, 6H7. 15. 

The King ſeiſed the Temporalties of a Priory for a contempt. for refu- 
fing the Kings Varlet to a Corody, where it was found by verd., that 
the houſe was ofthe Xings foundation, a Church became void, and af- 
terwa'ds the King pardoned bim all occupations, [ntruſivas,Contempts 
and Injuries, and made him reftitution as entirely, as he or any y his = 

| ceſlor 


= 


- Grants of the King. 
deceſſors held. yet in that caſe it was adjudged, that the Xing ſhould 
have che Preſentment, 46 E 3 Grams 50. | 

But ſee 9 Eaw. 3.26. If the reftitution had ſpeciall words, viz, ſo as he 
could not claim any thing byrhat ſeifin, the preſentation hadalſo paſſed. 

A generall licenſe to appropriate a Chuveby bich is holden immediatly 
of the Xing in cheif, the {ame not being expreſſed in the Charter,is void, 
and iſſue was caken upon the Tenure, 19 E 3 grants 58. Kniver held the 
contrary, 4i Aſ.19. the grant ex /peciali gratia all was void,it it be not 
according to the Kings intent. . 

Note, The Maſter of Saint Zeonard:s eonld not have the goods of a 
man attainted of any Treaion touching the perſon of the King, nor of 
him who bad killed the Kings Meſlenger, by a Charter which granted to 
bim and his Succeſſors, Catalla omnium tenentinm ſnorum felonum & 
fugitivorum qualitercuxgue damnatoram ;But it was ſaid, that the grant 
1d extend to Petic Treaſon, &c. 22 «Aſ.19, See 8 H 4 3, a'man put to 

BAnce, 

Note by this Caſe, That of Treaſon touching the perſon of the King, 
a man ſhall forfeit all his goods and lands alſo holden of others, but: of 
other Treaſons, hee ſhall forfeit bur his goods and lands holden of the 
King. 

[he King being ſciſed of the Honour of PÞ. with the forreſt appendant 
granted the Bayl-wick of the Forreſt to one in fee,rendring rent, and af- 
te1wards gave ihe Honour toanotherjn tzile, and agreed that the Do- 
nee ſhould n-+t bave che Bay'iwick, no rot after the death or forfeicure 
of the Grantee, becanſe 1t was a thing ſevered by the grant of the King, 
Sect eſt, ec, It che King had al:ened parcell of the thing appendant co 
the honour to bo'd of him, ſee the c:ile 26 A(ſ 60. 

The Abbot of / ſhewed Charters for his SanRuary, which were quod 
q86/que [ngitivnr de quolibet loco, de quacungne cauſa, &c, & cnjn(cunr 
que conditioni: ſmerit, &c: qui ipſnm locum , &Cc. intraverit membrum , 
&c. & viteimpunitatem conſ- quatur, &c. and another, Duicungqne in- 
traverint &c, pro quacunque carſa munione eccleſfi: gaudent. And it was 
axreed by all the Juit ces, That theſe Charters did notextend, but to fclo- 
ny, 29 Af. 34. viii H 7 26. 

The King granted to bis ſon the Dutchy of {*.C»m omnibus ad ens [pe- 
Hantibus fmiliter cum Wardis , maritag. ©c. & ſimiliter alibs extra 
(om. predift now obſt unte Prerogativa Regis, &c . yet it was adjudged that 
he ſhould not ha ye the Wardfhip of him who held land of him 1n che 
County in cheif, or other |and holden of one who held of him who was 
in Ward of the King. by reafon of Wardſhip, for ic was holden, that 
ſuch Wardſhip the King ſhould have before the Prerogative,and the ſ-me 
is not expreſſedin the Chrrter. Alſo it is not ſpoken in the Charter of 
thoſe who held ofthe King by many meſnes,as it is here, and of things 
touching che C rown, the King ſhall not be put out without expreſs men- 
tion of them in the grant, 43 4 15: n 
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612 Grants of the King. 


Vide x: Elin, If the King be ſeiſed of an Advowſon which is void, and be grants the 
Vier 283./0®- ſame toa ſtranger in fee, the Preſentment alſo ſhall paſſe, becauſe there 
tay inc4/* 0) ic-no other- profir of Advowſon, which ſhall not where he grants Lang 
| { cpu : L es and Advowſon &c as an Advowſon wich is void,the Temporalties dcing 
Ps 300, inthe Kings hands &c and be reſtored them to the Biſhop &c.9 +. 3.2, 


Preſentment 5 F,N.B.z3.N. ( 
The King granted to the Earl of S. Omnes Advocationes que peri. 

nent ad prerogat. de-M. et quas nuper'conceſſimus prefato Comiti, the F4- h 

ther, to whom in truth he granted none, yet it was acj dged that this " 

Grant was good for the Adyowſcns of the Priory, tor otherwiſe it ſhould 

be void inall, 29 E. 3.7. 7 
A Grant of Conuſance of all Pleas, is no warrant to levy a Fine, 4.4 ?. 

3.29: the ſame Law of Aſliie&c 12 E.3.{ onu/ance $1. q 


1.37. Aſſ.6. Conuſance was. granted to the Bailiffs of Beverley in 
Aſliſe by Grant of the King to the Provolt, to have (ar iam ſwam, and 
that was intended of his own Courrt, and to be holden by their Steward 
or Bailiff at their EleCtion. 

See6 E.3.51, where the. King granted. to the Biſhop of EF. Priſas /u- 
44 &C 
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X X V. VVherethe Kingr grant ſhail enure to two 5atents; 
A Grant made to a perſon which is dead in Law, ſhall give to him 
capacity to take and exerciſe a thing, which 1s for the advantage of 
the King, as a Farm toa Monk, 2 H.4.8 5 H.5:6.7 E,4 28 14H-4:10. 
- de 8r.Pa- So grants toa Body not incorporate , v1d- 7 E.4.1 4. 
tents 83. BYo A pardon of the King to the principall ſhall allo excuſe the Surety; 
Corpitetion 46. fyhere it is of a thing which 15a duty be: ore the forfeiture, as Debt &c. 
1 H: 5.10. 

Brian faith, that if a man grant homi»35us de 7. to be diſcharged of 
Toll. now they are incorporate, as co that, 21 E.4.56. 

See 5 £.4.42. Where the Contirmation ot the King of a Grant of air 
annuity by a Biſhop, ſhall. enure allo-co confirm the Rent, which is buc 
rehearſed.in the Grant of the Biſhop co »e due before. 

Note, that che Grant of the King ſhall not enure to twointents-for 
the advantage of the Grantee, where it doth not, appear chat the King 
was well appriſed of his Grant, as a Grant to him who is an alien, or- 
attainted, 7 E.4.28. 8H.5.2 A pardon doth not diſcharge a Fine &ec 

By what words of Grant for ſhipping of Wools &c. the Cuſtomer ſhall 
be alſo diſcharged of the Cuſtome not taken &c..;See.% Hz52.. 


0 


FE 1X XV, where 


Grants of the King. 
XX VT, VVber? the grant of the King $h1ul be gocd, the thing 
bring mſn A 


Hoke. ſaith, If the King pardon the indicted of Treaſon, by the name 
ot #, C.where his name 1s ».T. yet it the Charter be ex mero. mory, 
he (hall be helped by ſp:ciall pleading, Br44» denied it, becauſe the King 


wasdeceivedin the miſnaming of him, 21 & 4 48. 
Wherethe King grants &c. Civibus & communnitati de N.&C, et wulte- 


rius conced-mus civibus preditt. civitatss, this 1s good, although the Cor- 
poration be miinamed, for all doth depend upon che firſt words, 21 E, 
40. | 
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XX V 11,1 hrre the Grant of the King is good againſt a Statute, 
wilheut a Non obſtante, 474 where it ought to be: expreſſed. 


| T is aid, that the Grant of ' he King with this clauſe, Ny» obſtarte &c —_ 337.8, 

is 600d, _ of the Oitice of Sheriff for lite, or otherwiſe againſt the torm apa. 4. 

0: the Statute of 23 H:6: cap 8. the words of the Statute are, that the , oy. - 43 | 

Patents ſhall be void, any clauſe or word, Non ob-ſtante, put or tO be put trau/port Bell- 

&: notwithſtanding, ſo the Parliament cannot bind the King, nor take *#al/,non ob— 

away bis Prerogative: See divers Cafes pur by Rock, 2 H:7:6. _ altquo 
See allo 2.R.3,12, That the Licence of the King with a Nox obſtante* **'* 


&. is good againſt every penalj Statute , even againſt the expreſſe words 
of the Statute. 


__ 
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XX VIII. VVhere the Grant of the King ſhall be good without 
the conſirmation of, other Kings,and where not, 


Ote, it is holden by the Juſti ces, that the Grant of King Edward the - 

tourth of any Office which is noc Judiciall,as Parkerſhip &c is good 
without any Confirmation, and ſo of Franchiſes, and the l:ke by him 
Iranted, but otherwiſe it is of Offices which are Judiciall, for chole were 


vuld by his death, 1 R.3+ 


XK X 1K. Where* 


614. 


Vide Sanford 


Grams of the King. 


XX IX. VVhere a thing appendnt or regardant (hall paſſe by thy 
Grant of the Principall, where not, 


NRe where the King grants a thing, that all other things which are 
parcell or incident to it ſhall paſſe alſo, without expreſle mention 
made of them, as if che King grant a Hurdred,the Leet allo which is par. 
cell of it,ſhall paſſe, without ſpeaking of it, 8 H.7.4, 

So of things appendant time out of mind &e. where the King reſerves 
a Rent or Farm, as a Leet which hath been appendant time ouc of miad 
to a Hundred, and he grants the Hundred reſerving Rent, the Leet doch 
paſſe,18 H6.11.vide8 H.q4.4.by Brian, Davers, 7 o\nſend. 

So where he grants a Town to which a Leet is appendant cxm pertiney, 
855, rendring Rent, the Leet ſhall paſſe, 18 H.6.11. 

Alſo before the Statute of Prerogativa Regis,an Advowfon did paſſe by 


43.axd 25,acc, the Grant of the King of the Mannor, to, which &c.without the words, 


3u2 H.6.20, 


cum pertinentiis,43 E:3+422: 18 E:3:15:1Hzq: 5. 

Alſo Thorp ſaith, that if the King grant a Mannour which he hath by 
Eſcheat, or by purchaſe, as entirely as ſuch an one held it &c. the Ad- 
yowſon ſhall paſſe, for the ſpeciall rehearlall doth declare his intent, and 


14 H.6,11.4% that he takes notice of it, and that was agreed by the Courc, in 43 


E. 3.22. \ 

The King granted the Bailiwick of a Foreſt appendant to the Honour of 
H. inFee, rendring Rent, and afterwards he granted the Honor with the 
appurtenances to another in ta'l, and adjudged rhat che rent did not paſle, 
bur if ke kad granted parcell of the Foreſt, or ofany thing appendant to 
the Honour to hold of him. &c. the Seignorie had oaſſed 26 Aſſ 60 

See 5 £.3 by Her/e,took a difference, where the King makes reſticution 
upon the ſame Proceſſe, whereof the Seiſtre was (-) to him in whom the 
Right was, and according to the Seifure, and when he makes relticution 
in their Right, but to anocher, or in another manner, as to Tenant in 
Dower, or to one upon Partition, or to the heir et within age, for in 
thoſe Cafes Adyowſons do not paſle without expreſſe mention made. 

So of reltirution ro him whoſe Lands were ſeifſed becauſe a Prior alien, 
whereas in truth he was born in Gaſcoigne, ſuch a generall reſtitution doth 
ſerve for an Advowſon, 27 Aſſ.48. 

So of a generall Liverie to the next heirafter the death of an Ideot,and 
there, although the Advowſon was not appendanr, if it were ſeiſed, 16 E. 
3 Liverie 30. otherwiſe it is, if it were never ſeited, 44 E.3.25. 

Tlie King ſeiſed Lanis holden of him, after the death o: him who held 
but for life, which was found accordingly, and he removed his hands, and 
ſent to the Eſcheator to deliver them to him in the Reverſion, with the if- 
ſues, yet it was adjudged that the Preſentment which the King made to an 


Advowlon appendant, mean between the ſeiſure and reſtitution, _— 


ſtan 
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Grants of the King. 
ſand, becauſe there were no ſpeceiall words of it, 24 E.3. 7. Dnare Impe: 
dit 10 But ſee that it paſſeth with ſpeciall words in ſuch caſe, 9 E. 3.26, 
ps 18 E:3.21.4c.6 E.2.Preſentment 9.27 E'2.8 1 ac. 

Note, that land appendant to an Office, as Warden of the Fleer,or to a 
Corody, thall paſſe by Grant of the King of the Office, or of the Corody, 
1H7:9.8H 7.4 © 

Noce. it the King grant to me the Patronage of a Priory, &&c.T ſhal have 
alſo the Corody, without ſpeaking of it, becauſe ir 1s incident to the Pa- 
tronage, and cannot remain to the King if it be not reſerved ſpecially, 26 
Aſl 53 I H:4,5- 

So if the King grant to me a Caſtle, the Caſtle-ward and ſervice to re- 
pair it ſhall paſſe without — of them. 17 E: 3.65. 

Note by T ho-p, It the King purchaſe a Mannor to which Franchiſes 
Realls are regardant, and atterwards grants it over cam libertatibus, ec. 
yet the Franchiſes ſhall not paſſe, if he do not fay, cum /ibertatibs at the 
time when the Manor was in the hands of the Feoffor of the King, 43 
Aſ 1 +.C g part,in the Cale of the Abbot of Strara Marcella. 

See 1 H.4,*. by Ga/coig ne, That a thing incident ſhall paſſe from the 
King by a genrall Grant of the principall : As Common appendant with 
the land, and a Corody with the Pacronage ; A Courc of Pypoxder with 
aFaire,by Twwicth; A Court Baron by the Grant of the Mannor, 8 H:7.3. 
It ſhall alſo paſſe by the Grant otthe Hundred,8 H:/7 4 Ard Homage by 
the Graat of Eſcvage; And if the King grant a Fee, or an Honour, all 
Mannors and Lands which were -parcell of them, paſſe by the gererall 
words,s E:3 65 6 H:7.14- 


"— 


XXX. Where th: Grant of the King is good to make a Corpora- 


tion. 


Ria and Chike fay, That the King may make a Corporation without 

peciall words to implead, or to be impleaded : and without reſerving 
any thing co himſelf : 4s if he give me licence to make a Chauntry for a 
Prieft, to fay, or ſing in ſucha place, and to give him land to ſuch a value, 
if I make it accordingly, 1t is a good Corporation, 21 E:4. 56. 2 H:7. 13. 
But where any thing as a Farm or Rent is reſerved to the King,every man= 
ner of Grant ſhall make a Corporation, as a Grant Probis bominzbus de 
Iſlington, ec 7 E:4.14 & 28. 21 E:4.58 acc, 

A Charter of Franchiſes to the Burgeſles of #:. good, to make them a 
Corporation, 16 E.3. 53: 

The King granteth a Prebendary to one and his Succeſſors, yet the Pa- 
tronage doth remain in him, for he cannot be Patron of himſelf, ſo he 
- not have a Corporation to do a thing to himſelf, 17 Ez3.39-7 E:3+4. 

343+ 


XXX. where 
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XXXl1, Where the Grant of the King to hold plea before t he SteWar/, &. 
gives him authority to make Juſtices, &C. 


A TOte per Curiam, Ifthe King grant tome to hold all manner of Plez; 
N before my Bayliffs, Steward, or Juſtices, although I had none before, 
yet I may well make them by this Grant, 7H 4,5. 4cc. 


— — 


— 


” XXXII. where the Grant of the King to pardon an Offence before it b; 
done, is good. 


He King grants to the Biſhop of S. that he and his Succeſſors ſhall 
ſore, from all Eſcapes ot Theeves and Felons, ard of Eſcape of 
Priſoners out of their Priſon, this 1s good tor negligent Eſcapes, but not 
voluntary, 3 H:7.15. ; 

The King granted to the Citizens of Londex,that no Battell ſhall be x 
cainſt them,2o E:3 (orone 125 

The King granted to the Mayor and Bayliff of Ly», that they, ſhould 
be Toll-free throughour all England, and it any took Toil-of them, that 
they might take as much in y/ithernam of their Goods within their Juril- 


diftion,s R. 2.Grarts 105+ 
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— 


XXXIII, Where the Grant of the K ing to an eAbbot, tobe diſcharged of 4 


( oredy £3 good, Where not, and where the Grant of the King of « 
( orcdy 41 geod, and by what Words, 


I: the King grant to an Abbot that he ſhall be diſcharged of a Corody, 
cl:is is g00d, for yet the Foundation ſtands, and as goud as if expreſſed 
upon the Foundation, &c. And a Grant that he will not have Corody, is 
alſo good,8 H:7.12.21 E:4.18, by Pigot, 11 H: 4. 79. yet the Corody is 
incident'to che Foundation : And if the King grant tome the Patronage, 
he way reſerve the Corody by expreſle words,26 «Af. 53. 10 Eliz: Dyer 
269 arc, vi.C :9.part 133. 17 H:6,7.5 E:4 3% L: 5. E: 4. 122. although 
the King do recaſe the Corocy, yet the Fatronage doth remain, and the 
K ng may grant ti:e Patronage reſerving the Corody, 

And ſee, that a Corody ſhall never be extin& by matter impl'ed, asthe 
Grant is, thar ſhall be as free, as the King is in his Crown , and allo a Re 
leate of ali Actions Seculars, and Services, &c. 44 E: 3. 24. 14 H: 6. 12. 
An Abbot cannot preſcribe to be diſcharged of a Corody,s E:4.43. 

The Writ o! the king to admit 7:S: to a Corody was naught, by all the 
Juſtices, becauſe it dd not recite that the King had tkeCorody by reaſon 
of the Foundation, or the Grant of the Abbor, &c, 1 E 4. 1o. yet ice 


there 


yrs F "0 
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there a Preſident ſhewed where the Wric was admitted good, to talers 
Coroediam, qualem ſuch a one habxit, ſee 20 E: 4. 12, vi: Br. Corody 17 
«:F.N:B:123 © 

Note by the Juſtices, that the King may grant a-Corody of ſo much 
bread, ec. © 20. men : But where the Corody is, to-fit inthe Hall of the 
Prior, and to be ſerved as his Servants, he can grant the ſame but to one, 
$ E:4.17.24 E:4-83. | 


—— 


—— — - - — 


—— 
_— 


XXXIV. Where the Grant of the King Without Deed,or by Deed not en- 
rolled,ss good, Where nor; : 


Enant of the King makes a Leaſe for life, and grants the Reverſion to 

the King, the Tenant atcornes, who grants it over-to a Prior, who 
orants it back to the King, &c. and this matter is found by Office, and 
holden good for the King, for the land being holden of che King, the 
Grant is good withour Deed, as a Surrender,49 E:3.4. 

Note, that a Deviſe was made to the King of Goods without Deed, and 
without a Will in writing, it is good by Word onely; and into whoſe 
hands ſoever the Goods come, he ſhall be charged to the King. Ard ſo was 
it adjudged,40 eAf:35 Mont. de faits, 49. and therewith agrees as to the 
Goods, Danby,z7 H:6.10. And there it was granted 5y the w! ole-Courr, 
that if a man give lands to the King, and deliver the Deed to the King 
inthe Exchequer, or to his Cofferer, that the right of the land is preſent- 
ly in him. | 

Bur ſee 5 E:5.9. and 7 E:4.17. That ſuch a Feoffment to the King is 
raughe, if the Deed be not inrolled, for Livery cannot be made to him, by 
all the Juſtices, alſo he cannot be Feoffee to the uſe of another : And ſee 
1'H 7 28. that the Remainder doth not paſſe to the King before that the 
Deed be enrolled, Feoffments 30 Yi: 1H. 7.13. Br.Feeffments to Uſes 31. 
14 E:4.2.37 H:6.10.And V5:19 Eliz:Dyer 355 If the Deed be not enrol- 
led in the lite of the King , ut cannot be afterwards, 3 Eliz: Dyer 195. 
ace 

Note, the Feoffment of the King, of his lands of the Dutchy of Lanca- 
fer which are not within che County Palatine, may paſſe by livery with- 
out Deed, but not by Deed without Livery; Bur a Leaſe for years of them 
ought to beby Deed, by all the Juſtices, 21 E. 4. 60. vs. 11 H, 4, $4. The 
King as Duke is a SubjeR, ſee 34 H.6. 34. 


XXXV. Where 
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Grants of the King. 
KKNV. Where the Grant of the King allowed in *yre, is void, not \vith. 
| ftanding the allowance, and where the allowance ſhall maky it good, 


od mg 7, 


Grant which is void in it ſelf ſhall be made good by no allowance, 
A as a Grant, $6. That they (hall not be impleaded out of the Town, 
ec. this is void if it do not expreſle before whom, &e. they (hall be in. 
pleaded there,2 © E.3.Grasts 64. ; 

The king granted unto an Abbot that he,&c. ſhould be quit of regai- 
ring Bridges, Cawſeys,&c. and this Charter was allowed in Eyre, yet it 
was adjudged, that he ſhould not be diſcharged of enniri Bridge 
which he ought ro repair by reaſon of his vetgniory ,*c. tor that's to Re 
people, and the tryall ina =o warranto was but an Inqueſt of Office at 
the ſuit of the King, but he ſhall nor pay for his paſſage, 5c. nar ſhall do 
works at other Bridges, &c. but ſhall be quitted thereof by the Grant, 
3 E.3./tin:Nott: eAſſiſe 445. . 

See 9 H:7.11. That noallowance of a Charter of Cqguſance granted 
before time of memory is good, if it were not allowed in Eyre, and fee 
33 E.3. 

abr $7, That Conufance ſhall not be granted in a Writ of 
Right, Precipe 5# Capite by no allowance in other Writs, although that 
the Grant be new, and have ſpeciall words, Puicquid in eff, 

Conuſance granted in Afſiſe to him who had a Charter, Qed habes 
Curiam ſuam Regalem, without allowance in an Aſſiſe, 30 Af: 31.5 
where the Charter was before time of memory, by theſe words, Omen 
Regiam poteſtatems, et cognitionem omninm placitarum, with allowance in an 
Aſliſe,34 Aſ:14.12 H.4.13. 

Charter of Conuſance of all Pleas grantedin an Aſſiſe, allowed before 
in Aſliſe, 12 E:3.Connſans $1. ; 

Note, that the Grant of Conufance which doth net expreſſe thecer- 
tainty,&c dependerh wholly upon allowance,$ E: 3.2, a good Caſe : And 
there ſee, that the party himſelf ſhall have Conuſance by a generall Char- 
ter, if it hath had a ſpeciall allowance in the Caſe, ſee-q 1 E::3. Conn/avt 
31; itneeded not to have been allowed in a ſpeciall action. 


— Ore. 
, — A 


XXXVI. where the Grant of the King of Conuſans of Plea: fhall be good, 
and by what Wordt, and Where he owght to have a Writ to allw 
them, axd where he ought to ſheW allowance, 


ds of Conuſance ſhall never be good if it do not” expreſle before 
whom the Pleas ſhall be holden, 20 E:3. Grants 64. 44 E: 3. 17. 3H: 
6.( 0»wſance 4, Ora thing which doth amount to as much, as-in Cris 
ſma &c.3tteAf;,6.44 E 3-17. 

See 12 E: 4:13; Where Conuſance-was granted upon a Charter before 
£cme 


Grants of the King. 


time of memory, Which did not appoint a Judge with allowance : For 
Thirning ſaid, thay ſuch a Charter was good at pov ofthe Grant, ſee 
$E:3.2. | 
Grant of Conuſance of all manner of Pleas, Qnicquid ad no: attinet oc. 
will not ſerve for Conuſance in a Writ of Righe, Precipe in Capite, 33 E. 
3:( onuſance 87. 
Conuſance granted in an Afliſe by Charter, which was, Omnem' Regi- 
am poteſtarenr & cognitionems omnium placitorugs,3 4 Aſſ:14:12H: 4:13: 
So where the Charter was, ,2#od habeat Curiam Regalem, 30 Aſ: 31: 
Otherwiſe it is of a Charter of a)l Pleas,22 Af: 49. | 
Conuſance ſhall not be upon no Charrer ſhewed, if it hath not 
been allowed before, without a Writ to allow it, *c. but if it hath been 
allowed before, and that is recorded here, it ſhall be allowed upon de- 
mand without a Charter, or other cauſe ſhewed, 35 H: 6: 54: v:: 13 E: 


4,z* 

Note by Gaſcoigne, That the Grant of the King-to hold Plea, to thoſe 
who have holden Plea in the fa me point time out of mind, is void, for it 
ſhall not take away the Common Law: 


— 
— — —— "OG 


XXXVII. where the Grant of the King it void, becanſe the Gramte? hath 


wet [ſued Ad quod dafnnum »pon it, and where it ohght not to 
be [ned, 


No that where rhe King grants Franchiſes te. the Burgeſſes of Y7: 
which were to the damages of the Lords, and no Ad quod damnaum is 
ſued, che Patent was holden void, 16 E: 3: Gramts 53,5 43 

Tenant for life alienerh in Fee, upon an Ad quod demnum ſued, he taketh 
dack an eſtate for life, the remainder over by leave of the king, yer the 
Heir ſtall have Aide of the king in an Afliſe, becauſe the firſt Alenation 
was not. with leave of the king,&c 34 Aſſ:6: Aid of the King 94. 

See F:N-+ B:224.H: That now it is not the uſage to fhe an Ad quod 
cammem, but onely the licence,8&c: but he ſaith, That ſuch a Licence ſhall 
not be received of the Juſtices without a Writ out of the Chancery of 
ned permictat, and {0 it is holden, 33 H: 1:57: 


HE — 


tA en. _—— 
— I—_ —_ 


' XXXVIII. Y'Phere the Grant of che King to makg 4 Sanftuary is good, 
#nd how it ſhall be conſtrued and intended. 


He Juſtices were in divers opinions,if the king at that day might grant 
Priviledge ot SanRuary againſt bigh Treaſon, but it was adjudged 
that an ancient: Grant Quod Abbas ec: liber fit 4b omni Regis ebſtacmls, oo 
«t Inhabttantes ejus nullo Regis jugo deprimantur, ſed in cunt71s rerum even- 
Kkkk2 rbus 
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tibas & canſarum dilcuſſionibus, Abbatis decreto ſnbjiciantur , will not 
ſerve, but for ſuch matters, whereof the Abbot might have conuſance , 
and not for Trezſon, 1 H 724 and 26- See there that ſuch priviledge 
could not be by preſcription without ſpeciall prant-of the King : Alſo z 
| diſpenſ:t on of the Pope would not ferve the turn : Alſo it was there a. 

sreed, That :t is not a SanRuary by grant only of the King. untill it be 
gedicstes and conſecrated by the Pope, 1 H 7 26, 

Note, That a Charter of priviledge which is, O#od qui/qui: fugitivns 
de quelib:t loco, de quacunque can(a &e. & cnjuſounque conditionts ſuerit 
ipſum (anitum locum W:fng: intraverit, &c membrorum & vite tmpuni- 


tatem conſ quatur , Oc: And agreed by all the Juſtices, that theſ. and 
the like words extend to felonies only and not to Treaſon 2g e/. 34: 


—_— 


— 


A 


XX X17X. Where the grant of the King ſhall be good of an Eſtate 
not certain in the Grant, and where it ſha 4 be ſayd incertiin 


in the Grant , and where he ſhall grant a thing incertain 1 
him. 


He King grants to che Mayor and Commonalty of wv, the town of 

WW. (umpertinenths, by this grant they ſhall bave che Leer, and all 
other priviledges, &c. asthe King himſelf ſhall have by reaſon of his 
Seigniory in that town, 1$H.6.11. " 

The King grants tothe Mayor and Bailiffs of Lancafer, all the Liber- 
ties, & c. which the Burgeſſes of N. had, and good, 20 + dw, 3. eA'vowry 
128- 

f che Kirg granttome land, rent &c, anddoth not determine in the 
Patent what eſtate 1 ſhall bave, it is but an eſtate at will, 17 Z.z 245. 21 
E.4446: 

The King granted to the Abbot of #eſtminſter, to be diſcharged of the 
colleRion-of Tentbs granted Pey clerum Anglie, the Province of (anter- 
bury granted a Tenth, he ſhalbe diſcharged, 21 £.4.45. 20 H.s6. yet if his 
orant be ColleRor of his Rents due ar che Feaſt of our Lady, thisis void. 
S0if he grant to me twenty pounds to take ofthe ColleRor of Tenths, 
&c, if he do not name of what province, it is a void grant, 21 E 4 48.See 
22 H 6 20.-where the King granted afcer the death of 7.S. &c. 


X L. Where 
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X L. Where the Grantof the King ſhall be taken ſhidly , "and * 
according Io the bare Nature of the words, by which hee 
gr ant s,without other intendment againſt him , and- every 

word conſtrued for his Advant age. | 


He King granted to the Abbotand Monks of #. certain Mannors, 
Te and granted farther by the ſame Charter; that at every avoy- 
dince, the Prior and Monks ſhould have the diſpoſition of all the profits 
&c. Ad ſuſtentationem eorum. and it ieemed to Therpe and Chelr, that 
yetthe King (hill have the Advowſons, becauſe they. cannot be-ſaid theie 
ſuſtcnance, 39 E 3 21+ Hence it followes, that the conſideration of the 
Grant is materiall. 

The King grants unto the Chapter &c. the elefion of the Biſhop, 
yet he remaines Patron, for EleQion is no preſentment. 17 Eaw. 3 40. 
S0it is of a Prebendary, to one and his Succeſſors, 7 Edw. 3. 

The Biſhop of L. claimed the goods of one put to pennance, be- 
cauſe he ſto0d mute, where it was fourd that he (pake-the ſame day,the 
Charter was Ctalla felons & fugitivorum ide omnibus heminibus tenen- 
tibu & refidentibus infra terras, & feeds. predift. te, Ita qued fr pres 
aift. homines tenentes Oc. pro aliqua tran(preſſione [na ſen quocunque alio 
lelifts vitam vel membrum amittere debent ſen debeat, &c, And it was 
holden by Tirwith, Ga/coigne, rand others , that he ſhould not have 
thoſe goods by that Charter , for they ſayd, he was not put to death for 
felony, but for his eontumacy and diſobedience to the Law, ſo notwith- 
inthe firſt generall words, for by them he ſhould not have the goods of 
bim who was Felo de /e. or Clark convict, and they ſaid, That this obfti- 
nacy could not be called Felony, they alſo ſayd thar it wis Del; am, for 
which he hath Judgement for life and member : For Gaſcoigne ſayd, That 
the Judgment is but of pennance and by ConftruQion of Law, hee might 
live long. Alſo Norte ſayd, That that whichis after the /ra q»od, being 
more |arge then what was granted before, did not bind the King, 8. 
H. 4.2. | 

The Grant of the King to 7 Regs Haroldorums. or Clerico (oront , 
&c. for term of his life, yet it isdeterminable with the «ffice, 

Note by #abbington, If one be condemned of an eicape ,..and fined , 
and afterwards the King pardons him all E:capes, yet be ſhall nor be dif- 
charged of the Fine, for this is now as a duty tothe -King, 1 H5 2 The 
ſame Law, whHere:be King releaſethallaRions, ſuits and demands; ſach 
a fine ſo »mpoſed a« before , js not diſcharged by Paſton, g H 6 4. So a 
pardon of ail Occupations, In:uſions, contempts, injuries, will not 
not take away a Pceſentment fallen quring the Kings ſerſjn , for a con 
tempt. 


The 


oo 
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The Kiag ſeiſed lands after the death of his Tenant who had an eſtate 


. 40 the land bat for life, aad at the ſuit of bim in the Reverſion, the & np 


removed his hand and ſent eo the Eſcheator, to deliver him the iſſues and 
profits, yet by chat Writ be had noe the preſentment to an Advowlon 
for that was not compriſed within the word,ifſues, 24E 37,  * 

Bur if two be bounden to the King, a pirdon to one is a pardon to them 
both; but if ewo are Accountants to the King,and he pardon one, yer the 
other ſhall account farthe whole, 34HG 3 Alſo one ſhall not take ad- 
vantage in his particular cauſe ofa Releaſe made by the King to him and 
another 21 E 4 45. Andthere one ſhall not plead a grant made to hin 
and inorher for che building of a Chantry. 

Wherethe King grants to one and his heirs Liberties in Terri au, 
that extends only to lands which he hach ac the time 8c. 38 H.6 10 1g 
H.6.62. 4 

It che Xing giveth me leave to grant a Rent in Mortmain, if I grant it 
with clauſe of diſtrefſeir is voig, for there may be a rent without diſtreſſe, 
29h 7 12. | | , 

If the King grant a Rent out ofa Mannor, where he hath but the 
Reverſion, ot otherwiſe grant the Reverſion, the ſame is yoid by G//- 
coigne and Tirwith, 11H 435. 

An Abbot alone cannot make 3 froffment by a Licenſe to him and 
his Covent to make a feoffment. Alſo where the licenſe is to make a feoff- 
ment by Deed; a feoffraent without a deed is nor good 21 H 7 7, 
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X L 1. Where the Grant of the King ſhall be taken ſtrilfly for bi 
advantage. | 


F the King give lands &c. without e1/;quo awude reddendo, the grantee 

ſhall hold by Knights ſervice 33 H6 7. | 

See 14 H612:44 E 3 24: That an abbot ſhall not be diſcharged of « 
Corody by no generail words, as t© de ſo free &c: as the Xing in bis 
Crown, to bold quit of ail ſervices ſeculars, ations, and demands: 

So a grant of a SanAuary ſhall not extend to Treaſon, by no petierall 
words, 1 Hy 26:29 4f134: 

If the King grant to me Cuſtodiam terre, & heredis quamdin in maxi- 
bus noftru fore contiger:t , It he make Livery wichin age, my L[atereſt is de- 
termined: Alſo if che heir-at bis full age do not fae'Livery , yer I ſhall 
Aot meddle after, but the King ſhall cake the profits, 9/H 6 28: 


XLII here 
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X L IT, Where the Grant of the King [hal be taken accordin, "" 
his intent favourably for the Grantee. | 


Towff ſaith, Where the grant of the King is toenure by way of en- 
Crab that che Grantee ſhell es ( as 7 Red, 
ot his Liberties) &c. it ſhall be taken beneficiall for the Grantee, 6 
Edw.3. CZ. KA 1 | 

Aiſo when his grant ſhould be void in all, if nor, that a favoursble con- 
ſtru&ion be admucred ; it ſhall be. beneficisll for the Grantee, for 
that oy poi meaning of the King, lee tor this ground, 21 E. 4. 

. 41 I9. 

« H.7.13. Plow. Com. 333. Sec C.1. part in the caſe of Alton Woods 6 
ace. 37 H.6.24. b. 

And when the intent of the King is apparant, cc. as if he grant a Man- 
nor as largely, 8c: as 1 held of whom it eſcheated, or of whom he purcha- 
ſedit, 43 £43333. 

So if hee grant all the Land, which ought to come to him by the death 
of 7... the grantee ſhall bave it,and that which is not ſeifed Otherwiſe ir 
is, if he grant the land whereof be is ſerſed by the death of 7:8; 20 H 4 24: 
Fo where it is an ancient grant of the King before time of memory, as a 
grant unto an Abbot,, 4» perpetnam hereditatew, this i fee, 1 7; 


24: 
21 £dw.4148: 16 H;4.7 C: 1 pert , Ifthe King grant the Mannor of D 
which he hach by the Actainder of 7: S: and he hath it not by Attainder, 


the grant 18 void. bc: 

The Kiog anted the Chancellor &c: of Oxford Conufance when one 
party is Clerk , and upon that it was agreed that he ſhould have Conu- + 
lance, where bimſelf was party, becaafe the Chancellor isalwayes a-Clerk ; 
8 H. 6:19: -Þ 

The Moyety of a Mannor paſſeth from the King by the name of the 
Moyety of a Knights fee; 47 £:3: 27: * $ 

See Bratton Alienation 1: William de Riparaves caſt: 

The King g:ants to his Patencee, that if he beimpleaded and looſe &c>. 
that he will render him other Lands in value, this was holden a good war- 
ranty to have recompence. 39 E: 3:12: 

The King givech hcenſe to: B: to. give: lands nd Tenements in "Morte 
maiu to the value of a 100 + by the yea', and he giveth an Advowſfor,and 
good, becauſe an advowſon ſhall paſſe by tlic name ofs Lands. and Tenc-.- 
ments, 3.3 E: 3+ Grants 103+ | 


XLIII: Where. 


5 


624  Grantsof the King." 


XLIIL Where a man ſpall have a thing by en row the K; 
by matter ex poſt fato,, which DR po febiliey mg wp 
time of the Grant, 


_ 


Ote by Fairfax, that by generall Grant of Conuſance, the Grantee 

ſhall have Conulance of all che a@ions which were at the time, al- 

though ir be exlarged for” ocher- matters, or a greater pain given &c. if 

the principall writ was at the time, 22.2.4.22 and6.H.7.5. and there + 

| greed; 'that the Lord of a Leet-ſhall nor enquire of the fame a&ion en- 

F | 

ile 41.5.1 argedby Statute co other marters/ (as: Rape made felonie) although the 

TH6.13, ation were: before by ſuch grant to have a Leer, See 7 H. 6, 35. by 
1$4 6.11, Strange. 


AM 
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X L1V. The Grant of the King 1is ſironger than Confirmaticy, 
and where hit grant (hall be taken but 15 a Confirmation. 


—n——_ 


F the King recoverin a 2ure impedir, and __ the Preſentment, this 
F:: go0d execution. of the recovery, | bur it he" ratifie and confirm to 
the Incumbent'who is in of: anothers; preſencatiori, yer he may have a 
Scireeacias to execute the recoverie at the next avoidance &c: 9 & 3. 
20.25.E 4.11.10H.4.4. 11 H.4.74 | 

A Confirmation ſhallenure alwayes upon an eftate precedent, and ac- 
cording to, ig; buyby Grantthe thing paſſecti &c. vide 44 E'3. 17. and 
there the Charter was taken according to the words of the 'Grant, where 
is was of Confirmation; and-further granted 8&c. bur lee'rr E.4q.1; where 

, Littleton ſaith, whece'the King doth confirm a Grant precedent, and tur- 
ther grants the ſame thing, all 4s -bur a Confirmation, and if 1c be not a 
good Confirmacion, it ſhall be void, for that was his intent, ſo deceived. 
+» The King grants to the Biſhop" of ZE. pri/az /#24, at fuch a Port &c. 
whereas in truth the Biſhop had certainpriſes there before; and it was 
holden, that it was but a Conkmacion of the ancient Priyiledge , 6 
E:3.51. da; | N35 OT 36 


q 


F 


—— — 


T. SCTTIFIE 

XL 'V.Of what eff tf the Grant of the King ſhall be of a thing\to which 

7. : he hath noright at the time © ©." and after WS 1mbraft is hnnulled. 

| «1470 281779 F TYP OST EIETS 

man leaſeth a Mannor for life ſaving the Reverſion; and afterwards 
is attainted, and afterwards at the Pi of the heir this attainder 1s ut- 
terly reverſed by Parliament, and the heir reſtored , &c: afterwards the 
King grants'che Reverſion to a ſtranger with warranty, and the __ 
| or 


—— 


Grants of the King. 
for life dieth, the Heir brought a Scire facias againſt the Patentee, who 
prayed inaid of the King, and had it by award, and recevered in value, 
yer the King had not.any thing at the time &c.39 E 3 12 and note here, 
thar the Plea in the diſtruction of Patent not allowed ro over- 
throw the warranty, but ſee 29 F.3:22: where the King granted ſuch Re- 
verſion, the Tenant atturned after the attainder utterly reverſed by the 
King andParhament, by which he granted the Reverſion to a (ranger, 
who brought a Laid juris clamat againſt the Tenant for life, and he was 
driven to atturn, without making Patentee party &c. 

MF the King be ſeiſed of ſuch Land. and that without matterof Record, 
and grant it over, I ſhall have an action as the Caſe lieth, againſt the Pa- 
tentee. 

If the King grant an Office to which he hath no right, as there is no ' 
ſuch , this is void, although one hath uſed the ſame by his patent before, 
13 H.4 18. bur it his yarlec hath been admitted to a Corodie, ro which 
he hath no right, he may well grant the ſame again, tor that the hovſe is 
charged with it for ever, 13 H 4.17. 

The. King grants Land ſeiſed for alienation without licence before the 
Statute, to the ſame Feoffee to hold of him, yet he ſhall hold of the firſt 
Feoffor ,20 eAſ-17. 


XLVI. Where a man ſhall take advantage of the Kings Grant 
againſt bis own Att. 


Noe, the Grantee of the King tb be diſcharged of Taxes, Tenths, 

Fifteenths &c. ſhall not be charged by the generall Grant of Parlia- 
ment, Convocation, Province &c. although he himſelf be one of them, 
butit lay not in his power to deny it &c, 19.H.6.62,21 £.4.45. 


OO > CO —_— 


On —_ 


— 


X LVILT. Wherethereis a Condition, Conſideration or Reſer- 
in the Grant of the King: 


þþ every Grant of Conuſance there is a Condition implied that he ſhall 
do right, and another that the matter be ſuch that he may judge of,and 
another, that he demand it within convenient time, of the firſt ſee 12 E. 
4.7. and infinite Caſes of the ſecond, 1 H:7:24:and 26. 29 Af. 3 H:4.8. 
8E.4 8.11 H.4.40 8H.6.7. 
 S$0ina Charter of exemption of Juries, there is this Condition implyed, 
if there be enouph beſides him &c.21 E.47 and he ſhall alwayes be ſwora 
45 a witneſſe, notwithſtanding the Charter, by Choke, 21 E.4 48. 
The King grants to Garter, that he ſhall be King of Heralds, taking 
LIII 20 . |, 


%»® 


Grants of the King. 


201 by the year for his life, by reaſon of his office, now this is good up. 


on Condition (4) ſo long as he is Herald, and thar alchough the Clauſe 
ratione © fficii were out of the Charter, 7 E. 4. 23. The like Condi- 
tion is implyed in the Grant of an Office, 39 H.6.34.B. | 

The King gave Lands ad effettum, that the Grantee ſhould give it in 
Mortmain, this a good Condition, 38 H.6 35. & 38. 

Reſefvation is implyed in the Grant of the King without mention, ag 
Tenure, things appendant not expreſly granted, and things more {pecul 
then thoſe which paſſe of common intendment by the generall words, and 
things which rouch his perſon and Crown. 


— 
| ——_— 


XLVI1ll. #bere « Condition in the Grant of the King, which 
is againſt tbe nature of the Eitate or thing granted, ſhall be 
good, 


H E King gave Lands to the Earl! of G. and CM. his: wife, fo, as if 
his wife ſhall ſurvive, that ſhe might aliene, 18 E.3.31. B. 
The King enfeoffeth one in Fee, upon Condition that he ſhall not alien, 
this 15 a-good Condition by his Prerogative, 21 H.7. 8.4. 


| — EE” 
— — 


XLIX. Where the Grant of the King ball determine by bis death, 


s 
Til E King cannot'grant Priviledge of SanRuary for Treaſon to bind 


his Succeſſor, 1 H.7.26. 
King Eawardthe ſecond'granted a Prohibition,that no writ of (ſev 
ſhould run in Northumberland, during the War, it ſhall not bind his 


Succeſſor, 9 E.3.16. So every grant of a Judiciall office is void by his 
death, 1 R.2.4, 


_—.. ct. — — =_ = 
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L. where the Grant of the King ſball be good; concerning a thing Which 
toucheth t he ſpirituall } uri/aiFion. 


JE the King grant to one who i#choſen Biſhop, that he ſhall retinex« 
Tesbenefices, after that that he is choſen Biſhop, this is good by Hark, 
Norton, Skrene, otherwile it is if he were created Biſhop before ſuch 
Grant, andthe ſame difference hojderh place in diſpenſation of the Pope 
in ſuch matter, 11 H. 4:58.44. 


By the Grant of the King of the poſſeſſions of the Templers diſſolved 


tothe Hoſpitallers of Saint obn7,ro hold as &c;Fetthe” Appropriation of 


Churches 


Grants of common Perſons. 


Churches to the Templers will not ſerve them, alchough confirmed by 


Parliament, 3 &. 3.1t. 


The King by+His Grant cannot make an appro riation, nor it cannot 
be made without him, 7 E.3.4. 3 £:3:11: andof appropriation and U- 


nion by Grant and Confirmation, ſee go E.3:26.6 H.7.1 3. 
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I. Grant of Tithes by a Spiritnall man, or that he ſhall not take them, or 
the Grantee ſhall not ſue for them, and a Grant to him is geod: 


Ompoſition before time of memorie, is a good diſcharge 'of 
Tithes, and may be well averred where the Parſou hath 
\ quidproque, as Land &c.8£.4.13. 

See that a Grant to be diſcharged of Tithes ſhall be a 
good Bar in the Spirituall Courr, and by that be who is ſu- 
ed for .Tithes againſt it ſhall not hayes Prohibition &c. 
8 E.4.13. 

Tithes ganted to a Lay peſon are become temporall, and ſhall be claim- 
ed by him, as Lay Charcels, 38 £.3.6,42 E.z, 12, 

One gave to a Religious houle, cum corpore /no novam garbam de tots 
Dominico (mo in Bin puram eleems/ynamand atterward enfeoffed a ftran- 
ger of the Land, who took the ſheaves, and the Prior ſued inthe Spiri- 
tuall Courc,and well, fo of the ninth part of Tithes, 7.6 H. 3. Prohibition 18, 

In ancient G4ines a man might. grant his Tathes co whom he pleaſed, as 
ether aims, by Her/e 7 E.3.5 See 44 E.3.5- 

Upon a Compoſition berwixt the Parſon and an Abbot, that the Abbor 
ſhould nct pay Tirches of his Demeſne Lands, it is good, yet Treſpaſſe 
duth : ot lie againſt the Parſon for taking of them &c. becauſe the Right 
o! the Tithes ts to be tried, but if the Parſon grant ro me my Tithes tor 
two years, and he takes them, Treſpaſſe lieth, for I acknowledge the 
Right and claim a chatrell &c.38 8 3 | 7 Juriſdiftion 43. 
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EI. where the Grant of « common perſon ſhall be made good by Confirma- 
tion of the King, and where by C onfiomation' of « common per ſon, 


T8 E Biſhop and Chapter ordain three Officers ,, the Chancellour, 
Treaſurer &c : and gave to each to them a Prebendary by ſuch name, 
and the King did confirm the Ordinance, and furcher granted, that they 
ſhould not called Prebends, but according to their names of Dignities, 
this is good, and they ſhall be ſo impleaded, and by that the King brought 
a Puare impedit againſt the Treaſurer of £, without other Execution, 

© £.3:26. 
: 2 nuintin leaſed for life rendring eight Marks, and granted four of the 
eight marks to a ſtranger, to take of the Tenant &c.- and died, the Te- 
nant died, the heir of ©xistix did confirm the Grant of his Father un- 
to the Grantee for life, and granted that he might diſtrain for it, andit 
was agreed, that this is a good Rent-charge, alchough the Confirmation 
was atter the death the Tenant , and after his Entrie , becauſe it was 
before the Rent was extin& by Judgement, by Schard, 14 E. 3. 4/- 
Je 10g; ; f 

A man grants a Rent, and dieth before atturnment, and afterward 
the Tenants in the name of Atturnment deliver to the Grantee a pledge, 
and the heir doth releaſe unto him all his Righc,and in aſliſe he was found 
ſeiſed and diſſeiſed, by which he recovered, for it may be chat he was 
ſeiſed, at the time by Diſſeiſin, by Scer, 16E.3-Aſſiſe 74- 

Of the Confirmation of the King, of the Grant of a common perſon, 
See 44 E 3.17. 

- Of the Confirmation of the King of the Grant of a Biſhop out of the 
Church, grams 5.3.42. 

If a Parſon make a Leaſe for life and dieth, and his Succeſſor receiveth 


_— the Leſſee, he (tall not ayoid che Leaſe during his lice, 11 E.3. 
Aopvbe&, : 


——_—. 
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III Where the Grant of the Cominalty is good , although tbey have 
' no corporation, and when a grant made to itheus by a com- 
mon Perſons good. 


Ote, a compoſition betwixt the Abbot and'the commonralty ro 5. 

by wh'ch the commonalty grant to repair c-rtzins Mills ws bolden 

good yt there was nor any corporation slledged in them , for they tad 
not a Major, nor Bayliffs &c.2 H.6;9 Grants 3. | 

The Lord of the Mannor- of B. &<c. granted to the Conmoner« of 

F. that the wiy betwixt B. and F ſhould not be firairned nor dimin' ſhed, 

by h:m{ nor. bis beires; buc kept at lrge &c, By eets Grant the Commo- 


ners 
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£ Grants of common Perſons. 
ners of F may difturbe his heir co dig the way &c. 32 E 2: Bay. 261: 
See. 12. H.7: 2», A grant of Lind to a perſon to the uſe of the Pariſh. 


_—_— 


IV. Where 4 grant to diftraine for ſo much Rent ſhall make it a good 
| REIN , and where a grant of the Lord ro deſtrame in other 
Lan! ſhall be good, where agrant that a ſtranger fall diftraine. 


Fa Man grant to me that I ſhall diftraine &c. for 20s. of Rent, it is a 

cood grant, wt dicitwr, 9H. 6: 9:6.yetthere is no word of prant, 
vide 26. Aſ. 34. by Skipwith vi. 2g: eAſſ. 23. partition 12: if a man 
oranta rent,and if it bz behind g#od de rerris ſuis levetur , the ſame 132 
good rent-eharge vs. 21 H:61117E 46 If Irecite that | have granted--a 
Rent to [. $and that he and his heires may diſtraine in the Mannor of [, 
for,it is a good grant alchough there was no grant before, by Markharm. 

A-man grants a rent by theſe words, Oblige me fc: in nns annuals 
reddit Oc: of oblige manerinm &c: ad diſtrittionem ballivs. Dom. regis 
oc.this is a good rent c:arge 46 E 3 18.94.C 7 part. Butts Caſe, If 1 grant 
to you that you and your heires ſh-1! diſt-aine for a Rent of 40 s. w.thia 
ny Mannor pf D. che ſame by-conftrution of Law doth amount to a 
grant of a Rent out of D.3 E312 3 Af: 7 22 H621 Bu: when one grants 
4 Rent out of his Mannor of Dale and if the rent be b-bind«chat the Gran- 
tee may diſtrain for the ſame Rent in the Mannor of S it iy but a pena ty in 
the Mannor of S. for if it ſhould be a grant of a Rent out of S. the Gran- 
tor ſhould be twice charged. vi 9 HH g.If a Rent were in eſſe before then 
the Gran! of diftreſſe 1s but a penalty, But ſee F. N.B.224 G41l;E3 15 1 
Mſiſe 1p. Br. Aſ.1o5 thit the party ought-to ſue an 44 q ved damwnury , 
which proves it tobe a new grant. 

A Prjor granted to one by fine to fing Maſſes &c. and granted thar 
the Juſfices of © e Common Plcas. or Baron of the Exchequer ſhall dift- 
raine to make them do them ; and the heire brought a Scire Farrar n- 
zinſt the Succeſſor , and had a Writ to diſtraine tim'codothem &c.38 
E 3 29 2wurrewhait remedy if che Bayliffs of the King or the Juttic-s w'll 
no diftraine, for it is in their eleqtion, by Aon bray., 3BE 3:39.14. Af. 
co: firmation 1.3. 1f Lefſce forife grant'a rent in Fee and dyech, and ne 
inthe reverſion» confirmes it with. words of Diſt:efſe, it 15 good, and'ts 
as a new grant , So. 46 E-3- 32, If the Grantee purchaſe parcell ot : he" 
Land. and yer the Tenan” grant that be may Dittraine for the lame Rent, 
this 5a new Grant and a new Renr,. 

The Tenant graneth tothe Lord tht he ſhall diſtraine in other Lands” 
for th= {ervices , this 1s £00d, #n4 he (ha'l avow in them : an4 fuch grant- 
ut» an 'Abbot doth not m3ke Mortmaine, for it gives not a new rent,nor 
Signiore, 9 4, 6 9. 46. Af 3. A-man-ieized of a Mefl. and two Carues” 
of Land 4a W. bearing che name of W- granted 2 Rent of 40. 5: and to 
l, S, precipiendum apnd W. and if the ſaid Rent be betind that he ſhall 

diftrain 
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. as with a rent ifſuing our of it. 
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| diftraine in 999nebus terrss ff tenementis apud WB C.andD. in an Al. 


the Lands in W. were onely pur in view, and it was holden, tit the 
Lands in W. were onely charged with the Rent, and che LankdinB. C 
and D. were onely as a penalty. 

The ſame law of a Rene-charge 2 E 2 Aſſi/e 160.41E ; 15. 3286. 
27 '7E 46 But it is holden that the other Land Lf bim is nut charged 


— 


V. #t here the Grani of a Common? v” hull make things apper- 
dant or appurten.nt to paſſe , aud #:re incidents ſhall pije 
by the words appurtenances, 


Ote by Finchdex , If a man gives a Mannor by fine or by a Feoff. 
Nao: without Deed, all the appurte:.a- ces paſſe, \er there is 00 ex 
preſs mention of them 44 E. 3. 40. And belaith 44 E. 3.0, Thithe 
. who recovers a Reog, he ſhall recover ſealtic, al'o if tt be aRent-ſervice 
þ-cauſe incident, 5 H. 7.35 it is holden th:c an Advowſon apPendart 
doth not paſlc by a Feoffment of the Mannour, wi. bout ſaying, with the 
appurtenances, againſt 44 E. 3. Brief 581. 

P afton (vii, It a man gran! an Advowlon appendant to # ſtranger for 
zerme of liie, yet the reverſion is append. nt to the Mannor, ad ſhall 
pafſc by grant of ix; otherwiſe it is where He leaieth the Mannor for lite, 
faving the Advowſon &c. for there it is made in grofle 38 H.6, 34. 

A man leaſcth Land , parcell of a Mannor for life, and afterwards 
grants the Magnor to aſtrangec , the reverſion ſhall pafſe M4, 15 E 3. 
Grants 62. 

A man dyeth ſeized of a Mannor , with Advowſon app*ndant. the 
yong-|t ſon earreth , the e\deft ſon leviith a F ne co him of the Mannor 
ani Ad.owſon,and releaſeth &c. The yongeſt Son renders back the Man- 
nor, and the chicfe Meſſuage with the appurtenances in Fee , a6jud- 
ped that the Advowion doth remaine to the yongeſt fon, 12 E- 1.. 
Grants 87. 


V1. Whyre i Grant made by an Infant 11 good, 
N Infant ſeiſ-d of a Mannor with a free Chappell anpendant, to 
which his \nc- trs time out of mind have u ed to "7: ſent a Clark: 
The Preſentment of the Infant ta the ſame is good and- ﬀf uall}, for be 
cin hyye advan} age afthisno other way ; Alſo his Writ to preſentcou 
Advrawſon is g>0d. 26 H:6. Grants 8. Perkins 4. ] 

Ie ſeems by Perkins that he ought ro be of the age of diſcretion, 
meh age he ſaith , chat his Obligition Pro wits & veBtits is effcual|, 
18 E:4:2: | 

It is a Myzime, Thit Grants of an Infant which cake effec by delivery 
of his hands, are nt yord, but Yo-dable 7 E:4 7: by 1 hokes © Pne 

If an lofaat give me a Horſe, and deliver kim into my hand with - 

| ow 
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own band, yet be ſhall not have Treſpaſſe, P:16 H 6.Releaſe 8. | 
* The Infant himſel!, nor b:s Heir, nor hs Feoffee ſhall not ſay agaioſt- 
kisDeed of grant of a Rent. charfe , that he did not grant by the Decd, 
forthe Deed is but voidable, / er kins 3. «c. 


Po | ——_—— Pe ee CEE —_—— —_— 
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VII: Where by « general) Gramt by the name of Land, Temerment, 
Remi. E*c. a Alill, Reverſoom, Common Advomw/on, SOrvie 


ces, Ofc. paſſe. 


Ore, If a man grants all his lands and Tenements*in D. if te bath: 
mon in grofſe in thac Town, it ſhall alſo paſſe, by \ ewron,cleer- 
y; and thercfore he wou'd not demur, 11 H 6.12. Grants 8. 

UMwtix (aith chere, that a Way ſha} not paſte by fuch Grane, if ir be- 
not appendant to ſome of the lands. N:wten nid, that a woman ſhall be 
mdowed of Common. 

And it 5 hoiden by all the Juſtices 20 «4ſ: 9 that a Common ſhall 
(0! paſſe by the rame of Tene ment, nor of Paſture, but onely by the 
| tame of Common, 

' 4 Reverfion ſhall well paſſe by the genera'| Grant of Fenement, 11 H: 

612.34 H.68.3: H:65.16 E:3. rants ie. | 

| 4H: :39 ac v4.11 H:7 19. AReverſion is » Tenement, becauſe he 
mide Revi! fion holdeth of the Lord ; But a Remainder is no Tenement, 
ads not ſubjec to a Diſtr ſle. 

p Aman grunts a Ml, whereof hi: Mother holdeth a thi d part in Dow- 

r tbytheie words, 7 cram molendinum menm, and faics nothing of the 

q Reverfion, y: cit C311 alſo paſſe with Atcorament of the Muther, 30'E. 

| 


þ tin. (ornub Grant 86. | 
fe who Grants the Reverfion of Tenant in Dower, or by the 
Cariefie, ough: to grant it ſpecia 'y although they have Granted over 
hou : Qtherwiſc if it be by Fine, it ſhall noc be 1 ecctved, 18 E: 3. 


44- 

'The Donor granted the Services of Tenant in-tzi! by Fine, Scrope faid, 

Th by thot the Reverſion ſhou d wel: paſſe with Atrornment, and: 

Sdi10ch- Tenant in tail, chat be ſhail be in C uſtody un1)l he artorn, . 

brwhich be attorned preſently, An:;0E 3 Itin: North: Per qu e ſer- 

Wis 17. See 26 Af 66. Where ſuch a Grantee had the Wardfhip of the - 

in tall. 

Aman releaſeth to him who holdeth of him by Fealty and Rent, all 

bright in the land lavirg therent, yetthisisa Rent-iervice as before, 

RE 4.11.Relea/e 16. $0 by Grart of ſuch rent, the Fealty paſſcth.«5 

44 E:3 19 Perkins 23. | 

Danby iaith, That if 1 make a Feoffinenc vf two acres, and deliver Sei- 
a: 
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ſin of four acres, that the four acres paſle by the Deed. So if the Feof. 
ment be of a Mannor, and the Livery in twenty acres, the acres paſſe by 
the Deed. Choke ſaid, that is, if they be known by the name, 5, 7 x. 4 
Feoffments 23. 

An Abbot Parſon Imparſonee, before the Statute did prant the ſime 
Church to another Abbot, c. Andthe opinion of Sroxe was, thet+ the 
Vicaridge of the Church did paſſe by the Grant. Thorp contrary, When 
he was not ſeiſed thereof co bis proper ule, and not eſpeci3liy mentioned: 
And Fitz. notes, the Advowſon of the Parionage did paſſe by the nime 

7 Ez Quare | 

Impedit 19. 3o Of the Church, T; 16 E:3.Grasts 56, the Grant was by Licence of the 

E.3.9Juare Pope. 

Impedit 5. Note, an Advowſon may well paſſe by the name of Lands and Tene- 
ments ; and threfore where the King gave licence co one to five Lands 
and Tenements to the value of a bundred ſhillings in Mortmain,and the 
party did give the Advowſon of a Church, thac the ſame did paſſe, 3; E: 
3.Grants 102. So an Advowſon is valuable, ſee 5 2. 7. 358. that an Ad. 
vowſon doth not paſſe by the grant of Lands and Tenements, and that 
it cannot be of value, ſee MMonſtrans de faits 114. 

Herle ſaith, An Advowſon is no Tenement, 8 E: 3. 28. and8 F.35.he 
would not allow the Return of the Sheriff of an Extent in Dower, be. 
cauſe hedid extend an Advowſon : But 10 E:;. 13. an Advowſon was 
extended in Dower, and delivered in the name of other Advowſons. And ' 
ir is ſaid, 8 E: 3 35. It ſhall be valued by tbe Court, not by the Sheriff. 

Lord and Tenan: by Homage, Elcuage, and ſix pounds rent, the Lord 
Grants the rent to a ſtranger, with Wards, Reliefs, Eſcheats, andallthat 
migtir fall by che death of the Tenant, yet the Services do not paſs (asit 
ſeems) there, for the Grantee beingdriven to make his claim, &c. claim- 
ed a Rent-fſeck; yet Thorpthought it a Rent-ſervice, ſee the caſe, P; t5, 
E:4. Hors de ſon fee 28; 

It was adjudged,4 E. 3. Itin: Derby, Feoff ments 29. Thatby the Grant 


of a Water and Piſcary, that the Soil did paſs, as by the Grant of a Pool, 
v::18 H.6.30. 


149,81, by SotbeSoil ſhall paſs bythe Grant of a Stream, 5c 8 E: 3. 13. fee 45 E: 
I eaſe of a Wear 3. Dower $0. of the Grant of the profits of a Mill, 
'he ſoil« and fi- And an Advowſon ofa Church ſhall paſs by the Grant of Advowlen 
ibing paſſeth. of Tythes.4 E:3.27. | 
. Land ſhall not paſs by the name of a houſe, becauſe it is not parce!l: 
Bat by the Grant of the Veſture of the land, the land it ſelf ſhall pals. See 
for theſe,12 H:6.2.44 H:8 7.and 17 E:4. 6. | 


V11I. here 
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' VIII. Where a Grant of parcel of the Services is good and where 
a Gr ent of the Services of parcell of the Land holden is cood 

| and where the Grant of a Rever ſion of one Tenant where there 
| | are tw9, or of parce'l of the Land, &*c. and where uct, 


F z man hold. of me three acres of land by twelve pence, and I 
the ſervices of the third acregthis is void; by Li ; ; Gran 
ver the a6 Frome E:4 Grants 19, Te, 1 connects 
Two. joynt Lords, ione Grants his Moyety of the Seipnio -c.it i 
a void Grant, by Herle,5 E,3.31.9 E:3. 31. Otherwiſe ; is of Fareaders 
becauſe cheir Rigticis ſeverall, by Herle,5 E:3,31. ? 
In a Pey que /ervitia, it is a good Plea, that he huſdeth joyntly with 
other 80t named, or that he holdeth ofthe Conuſor and another as zoynt 
Lord, E.3-31.And Ke!l/.faith there, If the Lord grant the Moyety of the 
Seigniory t6 a ſtranger, &c: thrat he ſhall have bur a Renr-ſeck,&c. 9 E:3, 
1, 
? Ifa man make a leaſe to husband and wife for life,and afterwards grant- 
eththe Reverſion to a ſtranger, of the lands which the husband holdeth.it 
is void by Schardand the Courc, H: 1 3 £:3.Grants 63. The fame Law if 
one grant a Reverſion which is to him and another, 27 E. 3.1. 
Two Joynt-tenants of a Hundred, one granted his Moyety, and admit- 


ted good,g £43.36. 


—_ . 
_—_— 


——— _—_— 


| —_— 
. — 


* IK, Where a Grant of the Reverſion to Tenant by Statute» Merchant 
ſhall be good. 
He Conuſor grants the Reverſion of ſuch lands which 7: S. hath in 
execytion for ten years, by force of a Statute-Merchant, the Grant is 
good, and the Grantee ſhall have a Scire facies againſt the Conuſee, 
who attorned upon the Grant of the Fine within the Term, with 
aſpeciall allegation rhat he hath levied che monies by caſuall profits, 8c. 
drentred after the Term,32 E: 3.Scire facias 101, - 
© See 44 E: 3.21. The like Grant by Fine ofa Reverſion of himwho had 


execution of a Recogniſance. 


T ment 


OOO mn —— = — — — 


hn. cor————_ 


.. X. VV here a Grant of Rent out of the Reverſion, or ſuch like thing Which 
dh not te in Demeſne, is good, and When ſuch Rent tall begin, 


: A Man wakes a Leaſe for life rendringewo ſhillings ten pence of rent, 
-C{ K afterwards he granted the two ſhillings ren pence rent to a liranger, 

percipiendwm gut of the Tenements, &c, he ſeiſed died, the Tenant died , 
on. 51.4 Mmmm << 
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it was holden bis Heire might claim it as a new Rent, charging the Reyer- 
fion, by Schrd and others, notwithſtanding the Seiſtn of bo Anceſtors ., 
of the {aid Rent, firſt reſerved, and notwithſtanding that there were no 
word that the Anceſtor ſhould have it to him and his Heirs for the life of 
the ſtranger. So a Reverſion charged without expreſle words of Reyer. 
fion,z3z Aſ:4-Grants 78. 
\ þ, Aman leaſeth for years, and afterwards grants a Rent-charge, this is 
2 hin Jon ic. Rood co charge the Reverlion, vi:5 H: 5.8. So of a Leaſe for life, 38 &:3.5, 
$4 And inthe firſt caſe it was agreed, that the Leſſor ſhall be charged before 
the Term expire, ifthe Leſſor ſurrender to him, becauſe the Term is ex- 
tin& : Ocherwiſe it is, if.the Leſſee grant to him parcell ofthe Term, be- 
cauſerhere he is in by him, and the Reverſioa is notexecuted, 5 H:4,8, 

See 10 E. 4.4. Where Danby and Needham ſay, If the Beaſts of the 
Grantor comeupon the land, during the poſſeſlion of the Termor, the 
Grantee may well diſtrain them. Aſoile denied that, becauſe the land is 
diſcharged during the Term : And ſo faies Thirn and Heated 14 H; 4. 
31. Wherea man granted a Rent out of land wherein he ha nothing, &e. 
becauſe the land. is.diſcharged, ſee 26 H: 8.5. and 33 E: 3 5. Irſhall not 
take effe& ill the D2mean come to the Reverſion. 

In a"D rein preſentment, the Defendant doth releaſe and quit claimto 
the Plaintiff all che right which he hath unto the Advowſon ix perpetaum, 
and for his Releaſe, the Plaintiff with the aſſent of the Ordinary, grants to 
the Defendant twenty ſhillings annuall rent in fee, iſſuing out of the 
Church percipiend. per manus perſone, &c. And agreed tobe a good charge 
in perpetuity, becauſe it appeared that the Church was void at the time, 
&Cc., 31 E:3.Grants go. | 

See $8.E:3:5. That a Fine of the Patron alone ſhall never bind the 
Church, yer it was an ancient Fine, but it doth not appear there that the 
Ordinary did conſent, nor that the Church was void at the time. And 
Fitz. abridgiog the-caſe, Charge 5..is of opinion, that the Patron and .Par- 
ſon cannoticharge the Church in. perpetuity without the Ordinary. 

Upon debate.of an Adyowſon betwixt an Abbot and T. 'the Abbot 
acknowledged by Fineg&c..And T. granted that-every ,Preſentee ſhould 
pay twenty ſhillings anguall.Rent to-the Abbot in Fee, all.was done byaf- 
ſent of the Ordinary, &c. this. was good, and ſhall bind the Parſon, .by 
whomſoever he.is.prelented &c. 6.£:3./55-7E: 3. 40-7 E: 27.and 43. A 
Grant of thePatron alone, to take ofche Church is good in perperuty 
by eonfirmation of the Parſon, and confirmation of the Ordinary aftet- 
wards,&c. ADiftrefſe taker inthe Churchby Books, $ H:5. 4. 

A Grant ofthe Advowſon in fee, reſerving ten pounds of rent due be- 
fore, &c.rhe Church is charged with it, and a Diftreſſe limitted in other 
land is but a penalty 29 E. 3. Aſ:366. | 

Aſliſe of a rent graated to take of the Mannor of F. and beeauſe the 
D*meansof the Mannor of which the Grantor! was -ſeiſed at the-tige of 

'the Grarit, was in divers Towns 'not named in the Writ, for hich the 
Wrirwasabated, which ſhould not, although that -the Services of the 


. —- -” 
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Mannor had extended into S. and other Towns, becauſ 

charged, vi: 12 E:3.Charge 12. ppegnnl wo Sov na 
Upon Reriewebilibny divifir three ſhillings of rent was allotted to one 

for a Piſcaty, divided to znother, and that by F:ne, and it was holden that 

it was iſſuing out of the Piſcary, nor of the Soil, &c. And the party might 

have a Scire facies to execute it,32 E:3. Sire facias 100; 


—_— 


—_— 
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 — 
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"XI. where the Grant of a common per{on of an Office i; goed, and where 
the Grantee may make an Aſſignee, or Deputy. 


Gramed to T. Officinum Meſſoris Manerii de Þ. capiend, tot quar- 

. terua blad, annuatin pro preditt.officie fatieud.ad terminum vite [ue: 
And in the end the ſpecialty was, Er predifH. conceſſit A. nxori difts the 
Grantee, Piltum efficinms habend, predift, oc. percipiend. ad tetam vitam 
ſuaw in omnibus ſient predift.T. cepit. And it ſeemed tothe Court a good 
Grant of the Office, and alfo to have the Corn, &c. Yet Schard there faid, 
that by general! Recovery of an Office to which the profits are annexed, 
by a new Grant, &c. that'peradventure the profits ſhall not be recovered, 
they ſhould be if they had not been appendant to the Office time our 
of mind, &c.30 Aſ:4. : 

Note, 3 Cofleor, Commiſſioner, Juſtice of Peace, of Oyer and Terms- 
r, and Aſliſe,cannot grant their Offices over, and therefore their Depu- 
ties or Servants ſhall not have aid of the King, and that by the Court 
tisbolden a good difference,g H 6.21. 4d of the King 17. 


i  Y 
—————_. 


— 
— 


XII. Where the Grant of Tenznt at Will, or at ſufferance, or of 
Guardian by Nurture is good. 


Ower brought againſt A. and B. his wife, as Guardians, who 
ay, thatthey have nothing but of the Leaſe of 7. to whom the 
Kong leaſed the fame at Will, rendring,&c. who granted to them their 
Elate, for which the wife was driven to fue to the King, bur if che Ki 
hadleaſed during the nonage, ſhe ought to anſwet by the Statute of Br 
fanir,8 E:2:; Dower 169. © WP » 
- The Prochein amy ſeiſed the Ward, and granted it over, and the Gran» 
teedeviſed the fame by his Will, 26 E: 3. 11. Guard 159. Grant of ſuch 
Guardian 33 E:3.G»ards 161. and 163; where he prantedupon Condut 
6n,and 8 E: 4.7. Guardiarby Nature granted. &c. Si -T 

Itis holden, that Tenant at Wl may grant over bis Eſtate,8 E;2. 1tiw« 
Kine:Dower 169: Brian oberg, 22 6:4: 6. 


Mm mm'2 


XI: where 
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X111. where the Grant is good, although the Grantor be miſnamed ,, 
-the Grantee, or the thing granted, in name, or ſurname, and h a 
plead it per nomen &c, and Where it is good made only. by the _ 


per name of the Grantor, or Grantee. 


Ote, if T grant a Rent to z.F. by the name of :G: this is good,and, 
be ſhall have an Aſliſe, or diſtrain, and ſhall maintain it by the name 
&c: 9 E:4.43- Grants 23./ee 4 H:6.1.contrary. ded oa 
And Littleton there faith, Ifa Remainder be given to 7. S. by the name 
of W.S. and he bring a Formedon in the Remainder, and ſhew forth thar 
Deed, yet the Writ is good, and the Remainder veltcd,if he be the perſoi 


Fitz. Note this caſe,&c. and quere, becauſe by this itis ſuppoſed that he 


' may. have two names of Baptilme. See Perkins 9. That when the King 


paſſeth by Livery, a contrary name of the Grantor, or of other Grantee 
in the Deed ſhall not hurt, becauſe the thing paſſech without the Deed; 
and therewith agreeth the Argument in 9 E. 4. 44 when the matter is 
not altogether grounded upon matter of Record, or in writing, for miſ- 
naming of the Surname. And alſo Litr/eton there ſaith, If I bring Waſte 
by the name of y: L againſt my Leſſee for lite, declaring that he holdeth 
of 'me ex.afſipxatione T. who granted me the Reverlion by the name 
of 7:S. this is good, ſee 3 H:6.25. 1 H: 7. Feoff menss 30. 15H; 7: Per- 
kins 8, a 
"A Formedos in the Remainder by H.S. ſhewing a ſpecialty which pro- 
ved theReverfion granted to H:N. yetall is good, if the ſame -perſot; 6 
E 3.24. 108 Et3:19: Where «Adam Y, broupht a Formedon in Remain- 
der, upon a Remainder tailed to A: Son of R: and good, if the ſame per- 
ſon : See the ſaying of Babbingtor,11 H.6.52. "= 
If an Abbot grant an Annuity by the name of R: where his name is T. 
yet the Grant is good, and it ſhall-be no plea for the Succeſſor,that he had 
no ſuch Predeceſlor R.8&c. 27 E:3.9. Grants 67. Perkins ſaich fol: 9. That 
i5s.to be 1ntended, if there,bde ng other Abbot 6tthe ſamie name: 7 
In Avowry, Title was made becauſe that R. great Grandfarher ofthe 
Plaintiff granted himſelfto be-bound. in an annuall rent of twenty ſhi 
lings,&c. and bound all his lands in. D, to Niſtreſſe,&c. The Plaintiff ſaid, 
that there. was no ſuch game R. his Grandfather,8&c. and the Plea' nota 
lowed, but he was forced to anſwer to the Deed, whether it was the Deed 
of his Anceſtqr generally,q E:3.44,See the Book;where' it ſeems he-might 
have ſaid, no ſuch Anceſtor R, bur it is not materiall,alchough he was noo 
his Grandfather &c. Avowry 165... | 3. 14 6 TAU 
 Haskford ſaith, If I releaſe, &c. by the name of 7.- whereas my name 1s 
itn, eNotes s TU at ST ads oboe 
'* Bid jurii clamat, theNotewas, that G:$0nof T. gave, &c. the Th 
nant faid, that G: was Son of Robo leaſed to him, &c. wt was thereup- 
on diſcharged; for Stoxe ſaid, That a Eipe which ſhall be good _ 
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tobe fuch, thatno debate zrrle upon it, P:rrx E.3. 2 (il juris clamat 2. 
his Predeceſlor granted by the name of Prior of the Hoſpitall of S. fobns, 
&c, and maintainable by the opinion of the Courr, 11 H: 4. 61. Vari- 
ance 9 2 
Note, where an Abbot, &c. grants an Annuity, the Grantee may well 
have an Aion againſt the Succeſſor generall, and declare, that one 7: S: 
&c. Predeceſſor granted , for it bchoveth not that his proper name be 
inthe Deed, &c. 7:20 E:3. Annuity 53. 

So it is of a Duke, &c. for the name of Dignity was ſufficient certainty 
andthe name is not put to other intent, bur for certainty of the perſon, 
Perkins 8. 

= Plaintiff in an Aſliſe of Rent made Title by Deed, which was, Sci- 
ant &c. Dnod ego 0. conceſſi pro me & hered: meis, to be bound to B: in 
forty limes, folvend: f6bs, de Manerio meo de D: annuatim, &c. qunam- 
din ms tenemns manerinm predif. and the Aſliſe was awarded upcn the 
Tile, 34.14 E.2.Grants 92. buta Grant by a ſirname alone is not good, 

Perkins $. 
ink ith, Tf land be intailed to me by Fine, by the' name of 7. and 
after he is confirmed by the Biſhop by the name of T. yer he may well 
execute it by the name of T. and ſhall maintain the Grant per nomen &c. 
See22 R.2.Brief 936. See of this matter, 9 £.2.13. and18 H.6. 34. 

Mile and Aſhton Juſtices , ſay, If the Parſon, Patron and Ordinary 
an annuity out of the Ct,urch of Saint Petey and Saint Pas/, where 


eerryl - ay the Prior of S. fober of Fernſalem,&c. and declared, that 


truth che Church is founded onely in the name of Saint Peter, the Suc- 


ceffor of the Parſon may well avoid this Charge, andſo « contra35 H.6. 
$: Warrant of Atturney 3. | 

"An Advowſon paſſed to f.S.by grant, and that he ſhould nameat eve- 
ryavoidance, and no other ſhould be preſented, 24 E. 3. Qnare [mpedit 
26, See of ſuch Grant, 14 H:4.11.1 H'5.2.and 14 E: 4.2.19. E:3. Dna 
Impedit 1 54. | 

See t «Afſ:11. and 3 Aſ* 4. where land was given to R: and S: his wife: 
intail (where indeed this wife had to name 7.) the Remainder to the 
right Heirs of R. who died without Iſſue on [. his Daughter of the firſt 
mifeentred, 7. and her ſecond'husband'pur her out, and ſhe brought an 
Ailſe, and upon the truth found, ſhe had Seifin by a#ard of the Courr; 
Afterwards 1: and his wife had execution by Scire facias againſt the wife 
by default, who brought an Aſliſe, and it was fonnd as before; yet the 
theepinion was againlt the Plaintiff becau ſe the Fine was not defeated, but 
deing lawfully executed by due proceſle of Law, ſhould not be defeated 
by fuch a way. And Scorpe ſaid, That the wife might have eſtopped the 


fleire, by ſaying ſhe hadco name 7; by the Fine 0 the Anceſtor, being 


fon, 


And Scrope ſaith , That a woman ſhall not take any thing by the Pzof 


Ment eo the husVand and her, if ſhe be miſnamed, as”) bow 
Man: 


Livery be to them both, 3 A(4: 
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A man may well claim a Houſe, Mill, Toft by the generall zame of, 
Carue of Larnd,4 E:3.47. 

' Note by Havk, for Law, If Land be given toa man and Z. his wie is 
ſpeciall tail, where ber name is «7: yet this is good in all, by reaſon of 


the Livery, and 1 H:5.8.acs, So ſaith Hank, of a Feoffment toammn, 6 
«xor4 {ne, not naming her name, 1 H: 5.8. 


—_ DO 4 44 4 "*" 
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XIV. Where « Grant made without Deed is good, 46d "" 
things ſhall paſſe without Deed, what not. 


\, T Ote, the Wardſhip of the body and land may well be gramedorer 

VN without Deed, H;12 E:3.Grants 59 25 E:3.3. And the Grantee de. 
vised it by Will, and the Deviſee in a Writ of Ward brought apainſt hin, 
need not ſhew the firſt Deed, nor the Will, 26 E: 3.11, 

Note, whete the Leaſe is nor traverſable, atin Raviſhment, or Ejed- 
ment of Ward, or Forfeiture, the Deed needeth nor to be ſhemed, 14 6: 
3. Ation upon the Statute 17.S0in an intruſion of a Ward, 22 R;3. Brief 

37+ 

s And by Deed the Lord may grant the Wardſhip before any Seiſace 
made per Cariam, 11 R:2, port! 2 of Voucher 35. But its bo\den 
there that the Grantce of the Wardſhip ſhall not vouch without ſhewing 
a Deed, for the miſchief that the Lord might grant it every day toa ſe 
yerall man, for the Grant is good without livery of the Ward, ; (6 
there ought to be a ſpecialty of ſach ſpeciall Voucher, and ſee 46E:3.25. 
and 25 E:3.3.contrary. 

Note, that the remainder paſſeth by Livery made to the particular 
Tenant, and therefore he need not to declare upon the Dced in Forwe- 
dex in the Remainder,10 E:4.1, Grants 24. 

See 18 H: 8.3. That a mancannot make Title by Remainder, by way 
of Bar, without ſhewing a Deed of the Remainder, if it hath not been 
executed in him. 

So the Heic of the Grantee of a Reverſion in tail ſhall haves good 
Formedon in the Diſcender againſt the Abator upon the death of bis F#- 
ther, &c. without ſhewing a Deed ofthe Grant, becauſc it is executed, 11 
H:3.37. Sec a good caſe, 8 E:3.33. The ſame Law of an Advowſon in 
groſle, if che Grantee hath once preſented 11 H:4.3. | 

A Rent may be well granted by one Parcener to another, upon equi- 
=_ of Partition wi.hout a Deed: And the Ba'ly ſhall ayow upon the Fe- 
off:e of kim who granted it without the ſhew'ng the Decd, 2 H:6.14- 4 
vowry 3. 45 E:3.21. 8E:3+16, 

An Advowſon may be well granted without Deed b 


y Livery, 43 6:3-1: 


26H8 2.5 H.7.37. by Yavs/or, and 8 H:7.3.contra. 
Note, that the G:antee of che Reverſion may well diftraia for the rene, 
| ? ak 
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he bath not a ſpecialcy of the Grant, having Actornment of the 

ſeqant,42 £:3-4- and 2 E:3 14. ſuch a Grantee brought Iatrufion after 

t, and good,v;:6 E: 3.40.15 E:4.18.ſee contrary, 10 E:3.9. 
Stream was demanded in the ind of another without a Deed, and 

gell, for ic w3s ſaid, chac che Soile ſhall be recovered, 8 E:3.13. 

[tis faid, that the Veſture of che land ſhall paſſe without Deed, becauſe 


Je ya by the Livery,17 E:4-6. by Litzleton: But Brian ſaith, That 


£ Grant as a Term, ſo wichout Deed, 3 4:6 13.5 H:7.10. 
Tythes by themſelves do not paſſe without Deed, but if the whole Re- 
be granted for years without Deed, this is good, and the Tythes 
alſo, 21 H:7.21. Choke ſaith, that a Leaſe of the Tythes with- 
enDecd is goods E:4. Feoffments 92, ; 
Yetifthe Ter-tenant and the Grantee of a Rent. charge make a Feoff- 
neat joyntly of the land, the rent ſhall not paſſe by ic without a Deed, 


1H:7.4 | 
A Uſe may well be fold without « Deed, 7 E: 4. Sabpzna 5. Perkins 


"Ha man deviſe land for life, and wills that his Executors ſhall ſell the 
tnefion, their fale ſhall be good withoue Deed, i 9 H:6. 23. 

Note, that. a Villain in Grofle, Common, Rent, Reverſion, &c. paſſe 
aemithout Deed, becauſe not by Livery,o H:7.3. 

Starkey faith, That a Termor of a Villain may grant parcell of his 
ladwithout Deed, which Briax denied, and ſaith, that he cannot no 
zorethen the Leſſor who cannot grant arent reſerved upon a Leaſe for 
jars ſor parcel} of bis Term, 20 E:4.16. 

Note by Catesby. A man cannot leaſe a Warren without Deed, nor 
gant 8 Preſentment Pre hac vice without Deed, which is but a Chatrcll, 
gE:4 Feoffment Q2., 

The gift of Corn growing is good by word, *Ithough they are not ſe- 
Red in the life of the Grantor : So of Trees, ifthe Grantor be not Te» 
wat tail ofthe land, 18 E:4.22.Perkins 13, 
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XV. Where the Grantee may grant the thing over, and mhere the 
Hrire ſhall not be bound by the Grant of his Father, of a-thing 
 inw:ch be hath Fee. 


ote, If a Parſonage or Vicaridge be chargad with an Annuity, he 

VN who hath the Annuity may grant it over ; But if an Annuity be 

_—_— me Pro confilio, fc. 1 cannot grantit over; No more then if 
grant me tO be bis Steward, or Parker : But x Way, or Common in 

Folle my be pranted over. 

Hembo bach an Aanaity by Preſcription may grant it over, becauſe 

a lnhericence, andit is not. a thing meerly in Aion, by Thorpe, 
4 6:3.27, Cate: by; 

4 


640. 


| Grant#of common Perſons. 
Catesby agrees, 21 £:4.t0. But Brian faith, 22 E: 4. 18. Thatan A; 


uity which is not an Inheritance ſhall not be granted over, nora Corod 
incectain, nor Eſtoversincertain, nor a Liberty grant to the perſon, as to 


ride my Horſe,22 E.4 6. 


A Warranty granted co me by the King cannot be granted over, nor 
the Office of Carver; &c. Catesby ſaith, That a Common withouc number 
may be granted over, 21 E:4 84.36 Af.3- ws, 

A man ſeiſed ofa Common in groſle, granted it in fee, the Grantce 
granted it over before any Seiſin of it, and a good Grant, 36 Af, 

Common was granted to the husband and witc, and to the Heirs of the 
Husband, who dyed, the Heir granted the Common to a ſtranger, the 
wife died « And the opinion of the Court was, that the Grantee ſhould 
not have the Common, as Fitz: in bis Abridgment, the cauſe is not ex- 
preſſed, wherefore the Grant ſhould not be good, for it was a Com- 
mon without number, 34 Aſ: 14. Grants 94. ſee 27 Hz: 8, 10, And note, 
if it may ſtand with the reaſon there for to grant ſuch Common over. 

No Office of Truſt can be granted over,z9 H:;6.34. 11 E:41, 21 E:4, 
20. and $4. : 

If the Lord who hath a Mill and Svit of the Tenants of the Mannor, 

-prant over the M.ll and tbe Suit of the Tenants, and the Grantee is ſe+- 

ed accordingly, yet it ſhall not bind the Heir, but he ſhall bayeapaine 
the Suit, if be make a new Mill, 19 E:2.A4ſ:359. | 

Note, that Common, or a Way may be appendant to a houſe, oronely 
to arrable land, as it is holden,27 H:6.34. fee 22 H:6.43. but ſuch Way, 
or Common cannot be ſevered without Deed, but Common appurtenunt 
may be co him who hath not the bouſe, 5 H:7.7. | 

Tenant at Will cannot grant over his Eſtate, by Brie, 22 E: 4. 6.0 
Divine Service cannot be granted over, by Rolfe, g t1: 6. 13. Bat Maſſs 
and Matines reſerved upon Feoffment were granted over, asis 4 E:3:51. 


> ————_— ——_——_— 
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XVI. Where « man my grant the "xe af of Tenant in Tail, 
or of him who holdeth but for life of the Leſſor, 


"Note, That the Donor may grant the Reverſion of Tenant'in tail, 


-*414 ſo may the King, and for theſe matters of Record, the Reverſion 
is in the Grantee without Atcornment, 12 E:4 3.3 E:3. Per qua ſerv 
17.26 Af 66. p77 

So thac Reverſion in £ſſe, bat if l:n4 be given to two, and to the Heirs 
of one of them, he who hath the Fee cannor prant ic over there. Alſo t 
is there ſaid. That if a man mak: a Leaſe for life; the. Remainder for life, 
and grants the reverſion of the Ter-tenant , this is void, becauſe it ca8- 
not take effe& accordingto the Grant : He who :hath but a bareright 


c0 a Reverſion cannot grant it over, 12 E:4.3- a aaa? q 


Ls T 
5 x $ ÞI o 


N 


| MED. St 


- | pige; which ertergthiway fron vy'to remain ro 
Ne nd noe ls Brg" 4 14.10'513:49:47 B43. 18-that fuch Let 
a tſhell bave Waſteand ſhell enter for thr forfeitore.”” 
e PIE leah a dau 2 blus | Goddk.s LL \'1 
r | v1 mpeg Fn 74 LO53440 0.3 5113 }: C1 

| _ Where a Grant dvth emirt otro Entrich, which = FN: and 
, when beth ſhall be taken. hs | 
e » $16. ob 241) * L 4$6&514k | x > 14116 3i 
: F the Donor grant the Services of Tenant in alas not it: ſpeakingrf che 
d Laerertion, yet they paſſe, and he ſhall be driven co:mtocn, 3 'B:3 Ain. 
. Noth.Per que ſervitia 17, 
, «+ See13 B14:3. Where Carerby held fuch a Granr void, becauſe the Ser- 


, rs al no be ſevered from the Bevertion, and. op ige, . hall noe 

paſſe from him, no more then if he-grant the Homegg'o! Tenant in 

, Knights ſervice, reſerving the other Services, but 66 Ei 3.26; it is 'ad- 
witted that the Grant of che Services of the Tenaac in tajVis po0d, - 

' -/ Aman grants Common for ten beaſts: 3» poſt#vis ſuis, to go with his 

6 beiſti. Andin Avoyry for: feaſance, no regard was taken, uſed 


: toput his Cattell 3uche placewhere,&c;1.1 B:'3 Common 10. / / | 
.Of Common granted, whicaxque, and 4 wngue, 0. ſee ; H:6. 
; | ame IS Ana ls hes, nn 06990 pe 


, of D.now if there be a place which indi ſrerath,cnd another place whit 

F common to others, ſhall- be /only ,; by #50, AG Gvatdew 4 2 
yak. . Where it iv6afre wenes E&bonuderde D.'ngt of the Common 

0 +. gt 4* | | 

s Y -{Now;thatuponis gederall Grant of Commer @ an ſhall not bbve 

; . Common, bur for Catrel( Commonabie, nor for Hopgs, 9 He 6; Andin 

Land which 1s che mott convenient for Contmon; not in a Garden, &6: 

N SR3:: | 

ARent ſervice whichil herein 2: hallnor paſſe FO the Grane of all 

le, ay Annuities there, by Priſcir 33 H: 6.34.19 H:6.4. 7 
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ul, *xvtt.. W here the Tenant of the L anelcmnby hos the Land by 
bis Grant with Commr, ec. durin 70g bi bis £ ſtate, , where ac- 


2220 oor ity t Bu gate; wake yon efir 
Baru bo oo ir Me. lod em A 


$4 


is | A; Shae faith ,0fT grant you leave IS] OT EE 

fe, 6 nonml ſpend in your howſer may 40) By ppp Grant to 

o” +> ; Falthorhy oe (o, forift ganeyon Ch mmon for a es 
9 i - ave 

oY K age! Comme yo ;dþo Adiat e firſt Gon. Paſton denied 


18s H:6.30, Nnnn The 


The Abbox and Covent, 6/24 by - off Deed | Qnedcme nas tommy 
Priori, Fc.5v 4 marcus annun ſecundam' quod pater Pre guandaw Compoſition 
new, c in di rhlpq; ut ione non inſeritur, ad quens terminaw, .nec whi di. 
fn: redditna [ol varar, Noperant, & Cc. 2 nod nos permittimus. &;\ fenomuy 
ſelvere, + c. ad feſtum [ante T rin. a Ly B. And it was adjudged in a Wrir 
of Annuity that the. Abbot ſhould be charged by that Deed, withour 
ſhewing any thing of the Compoſition, and although there were nocom- 
poſition as at there ſeems, P:16 E:3.Grants-54.vel 55... 

Note, one Tenant in Common of a Wood, cannor grant to a firanger 
to cut Wood, or to agiſt his Catrell, but after the death of ſuch Grantor 
the other ſhall have an Aion for the Coun and ſhall recover C his dana- 
ges'45'E:34 Grants 48; M > 093 

The be charge on one Joyntcemat eood;ifbe do ſarvive, . 10 E x: 34 
17 E:2.Char 

- A-man ſci Sofa Term-in'the right of his wife, grants a Rent-charge 
and dieth, -the:Charge is determined ,, and the wite ſhall hold the land 
diſcharged, although ſhe hath paidehe. Rent aftet the death ” ber buſ- 
" band,7 #:6.2,9H:6,52.1 +; 

The ſame Law, if the Iffue'in tail yo Rom pranced by his Father, or 
the Grantor himſelf after the Term for which it is granted ; 'and the A- 
linee of the wife ſhall take advautage of that matter , and it is void, ab | 
though it was granted for Divine Service, ſo quid pro que,g Ht6,526! 

CGoteſmore faith, If the elder Brotherdieth, his wife- young with Child, 
and the younger Brother-entreth and charge the land, od thebirch of 
the Iſſue, the lame ſhall be avoided; &c:9 H:6. 52. | - AE3s 

If a man grants aRent-charge, and afcerwardsbis Mother recovereth 
Dower againſt him, and the Sheriff aſlignes-ber that land, ſhe (hall ney 
it firs te toH;6. Charge 3. 

Note, if che Conuſor- charge the land mean between the $tarute ke 
knowledged,, andthe execution ſued, that the Conuzee ſhall hold it db 
charged, 7:34 E;3 Charge 11. 

The charge of the Tenant ſhall ſtand good againſt the Guardani ig 
Knighys-ſeryice, Sacinghje rs 3; E: 3: = #71 ne 76. | 
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XVIII. Where the Grant ir. good” by reaſon of uſe in the thing 
Fanles by the Statute of 1 R. 3 Cap. te 


—— 


F a man beſcifedto theuſe of woman ofan Adyowſon, and ſhe take: 

busband, he and hiswife may well grant it, and it ſhall be good _ 
the Coverture, as.if they themſelves had been ſeiſed of it, in the right 
tlie wife,&'H:7.3 Grams $9. © * 

A: enteoffeth B: to the ule of C. forliſe and' after vy death to the 
uſe of D: and the Heirs of his body well ene Hi ppg. - 
ment; and B; Ra en: aherber del; COD ag KHAN 


il hake 
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| andafter his death B.._ may enter, or the Iſſue, according to:the 
- oth tor by bis enth he Feoffwent is become as it was 'at the Com» 
mon Law, 5 e. a difſeiſin to the Feoffee &c.4 H.7.18. Feoffments 31, 
A Leaſe made by C eftwy gne ſe ſhall not deveſt the Reverſion of the 
Feoffees, bur the ſame is in them,and the Termor ſhall have aid of them, 
$ H.7.5. and therewith agrees 27 H3-28., andgHo75. 1 
” But if Ceſtuy que ſe doth nor leaſe c. preſently attex his egtry,thisis 
adiſſeiſin to the Feoffees,' and they ſhall have an Aſik. although char 
the Leaſe or Feoffment be now made, 5. H.7.5. .. - ms ; 

'- ARent charge granted out the Land; by Ceftny que »/e, is good by 

the Statute, 5 RH 7.6.B> | | 6 aa 

© Note, the Feoffees of Land in uſe of an infant may grant ordinary oF- 

' ices and fees in defence of the Lands, and they ſhall: be allowed at the 
full age of the heir, bur not fees or annuities for lite &c. and Keble faith, 
that upon neceſlicy chey may grant arrannuity. pro confilio, if there be no 

profics at the time co defend the title of che Land &c, 8 H.g.1.1; 

* Note, if Ceftuy que »/c, make a Feoffment.to a ſtranger, and a Letter 
. of Atrurney to another ro make Liverie, this is a diſſe:ſin to the Feoffees 

andjs out of the Statute. So if hedeviſe by will, chat his Executors,or 

4.8. ſhall ſell the Land, this is void, for the Scacute doth not give that 

power, but the Executors may well ſell the uſe &c.9 H. 7.26. 

Grant of Trees or Corn by (eftay que »/e to a ſtranger js good, yet he 
cannot rake rhem, 15 H.7. 2. See 14 8.7, and 27 H 8.5 alſo be may 
well deviſe that his Executogs ſhall ſell the Trees growing upon the Land, 

14 H.23.14-. | | 
Ceftny que uſe ſells the Lands, and the opinion that by that the uſe is 

nly in the Vendee, and that he may enter and mak> a Feoffment a&- 

_ the Statute, yer in- bat Caſe the money was not payed & c.vi- 

#21H.7.6. and 27 f8.0 and 30., OY 
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Where oxe may grant or ſell a thing which be hath not, and where 
not, and yet by poſſubility be may have it. _ | 


wond | 
N Abbot , Parſon of a Church ſold to T*. all the Corn tithable, , 
within the Parith during ſeven years,and good, as if he ſell the tithe 
ef lambs ar the Feaſt of Chriſtmaſs before &c.$o if Tenane for life ſell the , 
profics of his Lands for two years to come, 21 H 6.43. Grants 40. Perkins 
40. See the book, for a difference was taken betwixt a Saleand a grant, 
or Leate,ot that the ſale isnot ſo executory, alſo betwixt a Sale for the pre- 
ſent year, and for two years to come, yet all was awarded to be good,and 
—_ is a Grant in it ſelf, as the Sale of profits of Court to come 


The Earl of L. granted a ward &c. and granted by the ſame Deed, 
- Nnnnz " that 


oe”, 
CY 


ts : 
£5 A J Fa 2 Kee 
Te '* "Ii. - >. A » 5. 
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i# de die + Ava "15a 
'have che heir of 8 
"came of fujj: "age \, « | 
ſervivce+ 


Cnenkinge Be Ward did wh 

tber 1 ) ge ITEEc be Grant | 
baye the kibabog df hich, bu#tbEE IE Wl E014 FN 
E.3- 2Granrr 6 5 1:5 71 1 3t1< 9}: 1 107! 30h 5 "A JU TU \a Ya ”T 44. - 

The Lotd'pramidifeo his Tenant; that KW als kuit of VET ES 
due at his Mannour of P,,#kis Mannorr'6f'F. or the eaſe | 

nant, dyrtacthe ouik que before, ts Re CO 

{a7s hen ge rat rode demand 


Foke rm r$751 Fit ey hk, - F 
afloof goods taken, che Deſeiduit _ rg ae ant 
po! and ſold rhe goods to 7. who lefe them inche cuf mY 
Plaintiffi and ſold them to'the Defendarir,” the Plaintiff 


en magye error ied a . iy 
+ andthar & 


'T. ob Fan payrber nope er ain S 32A this. Poe? 
faith, that ſuch ſpecial ins palens he to PeSed M.2.E.4, 16 Moy 3h 
114.Perkint 2.6 Sees H.7: ed 6n.7s te boon o0ds to him who take 4 
them before, *is yoid, if"it'be not by aſe there is bur a Right 
FVava Parry har\4 mah catmot Fe renal a Right] by m 
ericde ina perſonall'or # real! ons oy 
See 11 H:4:24. Wherea man borrowed ſhe 5 for acertain rimns, 7" 
within che rime a ſifariger eook away the want: ; abd he w | 
proper in plotter eo RS LE and þ 
ewrong was pn to the {eco 
ſor, bagged anda aQtion 0 Treas & urmizdid not lie, , 
Cmn/pepper contrary, Treſpaſſe 171. vide 9H.6.64.Paſton, __ _ 
A grant 0 her. which is in. the Cuſtodic pets | 
No bs rant it Rs A naions as if he, humfelf do.recoverit;. this 
on, 
4 may well grant his wool! 'which' be fhall Rave for the 


come the Term not beivg yer, begun, an {0 2 man! 99 
fore Seilin of it, Pe S4 37 Sor me 


eb en? py Sk rage rrp Jekgn $819: Talemuy 
ye wel grated, Park fe ©D 20! ins $5. em cle,uy 
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"1 SOIT 9 SRI EIS 200 LP, boi 32 7 REL, | 
OX 1K. #4 words ſhallbe ſs fficient 10 neake a Grant and where 
©xrwcor r ſhall be'\#s-bim Wha'is 4 ſtranger tothe Deed; "nd. 
IE where 4 Recitall hall make the Grant good, where not.” « © 
_— 0.3% L443 8 IE V3 I Ht .TFE; 31+ & 4 e23G," { bg OS £ | 
IHE Deed of .Crant was fuch, , Oblige me fal3 & nxor;, cjau filis | 
» AY I nk N $34 4855 L +. % of 2.20 . + 6 ' . as * + £4.% ES . Pide 7 H.S, 
"© mts, of bared. de corpore carums, in wne annwali reddity de ©: percie, ,. 6, pie. 
led annkatim de manerio meo de C. & obli od manerigm men predih, Obligo js « 
"I '& imnnia bona & catalla in manerio predift, exiſten, ad diſtriitior.ew per grod word of 
k.; Domini Regis, and. the ſame was adjudgeda good Grant, to ones vide 4 
Girpe che” Land, and that by diſtreſſe of the grantees, and che naming 37 | 
i} . [TIT 7 - - D. @ - -. S SS , .4.42.3 E. 
 Þ bx Bailiff is ro no purpoſe, for the King is not to have advantage of, * 
— | $6646 £3.18 Grantsgo. 
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f 2 than granted certata.Corn &c..to Þ, by ſuch words,064g, beredes 
"©ed+ to thi ſame B.. in fivequarters of corn and barley by the year &c 
- and bers ſe the Heir of the Gragcor bad payed it before thedeath of che 
| mceftor,; he was pur t0 anſiver in a writ of annuity upon ſuch, a naughty 
; ___ T3! E.3. Grants $5; ; | eds #25 41 ts 
- BY lnan Aﬀliſe of a Rent, the Tenant pleaded out of his Fee, the plaintiff 
pb 4 f Title ſhewed a Deed, which was, Sriant &c: ZnodegoQ. conceſſi pro 
- oj w& beredibus mis reveri B. now plaintiff in &c, olvend b5.. de manerio 
 tavivatio, quamdia no; tencbimiis mancroum predift. andſhewed that 
* rags {deſcended to ,che- Tenant, and the Tenant did demurre upon the 
Title; and the Afliſe was awarded, 14 E.2 hand & GEGP 2258 ales TO 
© An Abbot granted to . S. «num 7 Ado &c. and the Deed was, that pro 
"bir roncefſione, 3dews }. S. rennyciavit totem communian quam.cum aueriis 
| WOE abere conſuevit ec.” And it was agreed, that that deed was not 
=wont any thing againſt 7,5, becauſe he doth not ſay, that he hath re-- 
Y aonced;alfo the wards of the Abbot are in the firſt perſon, and the words 
vIFS | thetbird perſon, ſo as it is onely the Deed of the Abbot, gH. 6- 
Tx Arr 5... | 
+» Þ * Note, that br rus of the Reverſions of all Tenants, tam /iberoruwy, . 
Jai netivorum, all Reverſions of 6 Tenants'paſſe, as if they had. 
' I kafpccially named, T.5.E.3. Grants 68. 
__ Aſie of Rent, 8 Plaintiff made Title by a Deed,” which was, 
> Know \&c. we Pi and. E: his wife, have boundall our goods andall. our 
” | Ends which we have inthe Town of B tothe Diſtreſle of 7.-S» ard 7. 
'- I lion, andtothe Heirs of ?. to take by the year to them, their heirs and 


jo. 8 " ” _ 


» Wignes, without ſaying, as what place or day, 'yet all was good;$-E.34- 
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Þ fb daegrntedco 7.5 4 cenain Corody gnd 4 Linrceveric ye 
Ws: him, this is good, ,and 7.S. ſhall have an Alliſe 


Soy, not nanu ,.and 7.8. 
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(rants of common Perſang. 

If the Guardian doth aſlign Dower to the wife by Indenture and be. 
cauſe # is more werth then her Dower , ſhe grants a Rent with 
clauſe of D.ſtreſſe roche Guardian, untill the full age of the heir; Th, 
faich, that che heir at his tull age (hall alſo diſtrain tor chat Rent, 15 4g 
3 9. Avowry g5. Seethere tharſuch Grant of the ſecond Husbard and 
wife could not bind the woman. | 

Aſliſe of Profits &c. he ſhewed a Deed by which 7. had prantedto 
'H. rwenty loads of Wood, quarum predift H had ſixteen loads, ex dow 
P. patris mei &c. andalchough that was falſe, yet the Grant is good for 
the twenty loads &c.20 Aſ.8. Aſsi/e 217. 

If a man reciting that he hach 20 1. of Rentin D. grants 191. of tl 
201. where he hath no Rem there, the Grant is void, butif it be to per- 
ceive the 201. his perſon ſhall be charged, 9H 6.5 3. | 

A man makes a Leaſe for life Racy Reat, and prants the fame 
Rent to a ſtranger, and dieth, the heir of the Grantor entrech, andby | 
his deed contirmeth the ſaid Rent to the Grantee with clauſe of D'ſtrefſe 
reciting the Grant of the Father &c this is a good Rent-charge, without 
the word Grant, yet the Rent was determined in Law, but notextin&, by 
Hil, 14 E:3.Aſsiſe 109 See 26 Afſ 38 | 

A'Grant to diſtrein for ſo much Rent, is good Rent-charge, g Hs. 
9. 26 A(.38. . 

Leſſor for 106 years makes another Deed to the Leſſce, reciting the 
Leaſe, and he wills that the Lefſee'and his heirs ſhall hold che Land forthe 
life of the Leſſor, ſo that he can nothing claim &c. this is good, yet there 
is no word of Grant, or of Confirmation, 7 E.3:9. 

If ?.S. reciting by his Deed, that his name is 1.S. by the ſame Deed 
grants an annuity by the name of T. S. yet this granc is good upon the 
whole Deed, Perkins 8. | ; 

Burt recital{ ſhall not hurt a good Grant, as if a woman reciteth by 
her Deed of Grant, that ſhe is a Woman covert with husband, whoisa 
fingle woman, yet her Grant is good, 3 E.3./tin Nerth eſtoppell 132.4 
ſo a falſe recitall ſhall not make good a naughty Deed, as if a FemeCo- 
yert recite by Deed that ſhe is a Feme ſole &c: 1 H:5 12, vide 4H.6.1. 


— 


- — 
_— 


X X. # here a Grant of an Advowſon by him who is Parſou it6- 
parſonee js good, 


AN Abbot Parſon imparſonee, granted the ſame Church with theaF 
ſent of the Covent before the Statute of Marliebrid.e to and 
ther Abbot with all che Right which he had in the Advowſon of the ſane 
Church, it washolden a ru grant, for the Adyowſon of the Parſonage 


whereof he was ſciſed to his own uſe, 7.16 E.z. Grants 56. | 
An Abbot Parſon imparſonee teaſeth the Church, with all the po 


TT = TT 


Takes appropriation &c: 5. E:2: Zware imopedit 165: a. good caſe, File: 7; 
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firs and appurtenances, it 4s good for that of which be was ſeiled, but'the See C,x.pert 10 


Vicarage doth not paſſe, 37 E.z 51.Grants 55.1 | is Candaces 
Ne Gich , if the Templers after appropriation to- them. made had OP FR 
their eſtates to the Hoſpitallers of $. Fob»s, yet they ſhould not ;; EW 


IvT th s be- 
vethe appropiation ; F the Templers could not grant that to make + 90-1 ng 
ropriation to another, 3 E.3.11.Grants 70. mate arp: opri- 
40 approp » 38.3 7 _ pap 
WP 5 ——_ King, 


XX. Where the Grant of th: Parſonege makes the Patronage of 
the Vicarage to paſſe, where not, and were a Grant of the 


Advomſon of the Vicarage, + good. 


N , by the generall Grant of the Chureb, and of all his Right in 
* the Adyowſon of the Church, with all the profics and appurtenances: 
made by him who is Parſon imparſonee, and ſo ſeiſed of the Parſonage.to 
his proper uſe, and of the Vicarage as Patron, the Adyowſon of the Vica- 
ſhall not paſſe without words, for it is ſevered from the Parſonage, 
ud not appendant to it, and the Grant ſtands by it ſelf for that whereof 
the Grantor was aRually ſeiſed, 16 E,3, Grants 56.17 &.z.51 & 36. 

So of a Recoverie of a Parſonage, if not that the Title of theARion 
le before the ſeverance of the Vicarage fromthe Parfonage, 17 E.z.51.. 
adtherewith agrees Berry, 5 E.2. 2nare impedit 165, 

Tide 16 E.3 Qnare impedit 145.by Parning and Hil :- The Ordinary 
angot make a Vicar without the affent of the Patron, which implies the 
fatronage of the Vicar, is in the Patron of the Parſonage. 

Forteſcue ſaith, that the Advowſon of the Parſonage and Vicarage are- 
kverall, .and each may be granted by. it ſelf, and a writ of Right of Ad-- 
waſon- liech ot cach- of, them. ſeverally, and the one ſhall pay Tithesto- 
tte ther, and ſhall have an ation againlt che other, 31 HG, 13,. /ndge-- 
wat nr. x 

Baf. alledged, that one 7: did recover the Parſonage againſt T: in a: 
wit of Right of Adrowſon, andafterwards did recover the Vicarage in- 
mother a&1on againſt the ſame perſon, 5 E.2: 2nare impedit 165. <> 

$tyo Advowſons of one Church, and the Parſon imparſonee hath not” | 
he Vicarage as Patron or Ordinary, but as Patron &c; as-Abbot Patron, 54 "7 £* *+- 


iare Impcs 
dit 178, Where 
E:3: Inare impedit 21: 50 E:3. 26 and 24 E.3.Lnare 6mpedst 22. Where an Shes ren; 
tems.the Advowſon of the Vicarage doth belong to the Parſon, " bad an A4- 
Vide 31 Hi6:13; The Vicar is but as ſubſtitute: ro the. Parſon, and. his jun appropriate 
nt at, firft was onely for the eaſe of the Parſon, and the chief care 4 68 ann; "8 
i fouls lieth upon the Parſon, and it belongs to him ro ſee the cure ſer- carage endow- 
*with aſufficient man;and therefore it ſeems reaſonable,that the Patro- e4,4;d preſent 
rai Vicaragedo belong tothe Parſon, and. not to the Patron of i 'be /icaroge, 


« 7arſonapge. 


Aman. 
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ESI A man by Fine prinn a Parfonage (taving che Preſentation to the V;- 
| caridge to him and his Heirs) ſo as he and his Heirs preſent rh Vicar tg 
the Grantee, a Prior and Succeſſors, and fo from Vicar to Y'car, and ag. 
mitted a good Fine, Fitz. And fo it ſeems the Vicaridge had patſed, if it 
had nor been reſerved, 2 H:3.Grants 89 F.N.B.: 3.6. oe 


: 


——_—{ucﬀu__._... 


XXl1l. Where a Grant ſhall be good for a greater Eſtate then the 
Grantor hath, and where it ſhall be good for ever, 


Ote, If Tenant by the Curteſie granteth a rent by Fine, and dieth 
N this Fine ſhall be well executed by Scire facias, if he in the reverſion 
hath not defeated ic, by entry into the land, whether the rent happes in 
the time ofthe Tenanr by the Curteſie, or otherwiſe, &c. 31 E: 3, Graus 
(GO. / | | | 
-- - Tf Tenant for life grantetha Rent-charge in fee, and dieth, he in the 
Reverſion entreth-and contirmerh ic with clauſe of Diftreſſe thisis good. 
becauſe the On took effeR at thetime of the Grant, axdis rol, 1s, 
red by Judgment before the Confirmation, 14 Af: t4. 14 E: 3. Aſſſe 109. 
26eAfſ.38. | | 
| A H:7 28:/The Confirmation is good, for that which I maydefeat 
by Entry, or otherwiſe, T may make good by 'Contirmacion, 
- Vi:Lit:t3 1.pl:331.529.C: 1 part, Mayowes Caſe, 147.C: Lit: 300. ac.ln 
reſpe&t of the Grantor, the rent is diſtin& by his death, and iftheD+- 
ſtrainor of the Rent be not expreſſed in the Deed, the Confirmation had 
notenlarged it, nor made it abſoſute. 
- Grantee of Rent for term: of life, grants it overin fee, this is'poods + 
rainſt che Ter-Teriant, if he canhor prove' that Eftate defeated by the 
| ifin of him'in the Reverfton, after, &fc. 14 E:3. eAviwry 117. 
44£.3.32.0- Tenant intail grants aRent charge in fee to him who hath anancient 
&avias Lum- Tight for bis Releaſe, +c. this is Bood, and ſhall bind the Iſſue, 44 E:3.22. 
birds caſe, & Charge'7. $ce of this matter, 24 E* 3. 8H: 6.27 20,E74. 13. and 6E:3. 
914 44 E.3.33 56. [URI 3£.KT., 7 Hz 9 ky -- ho 
_ I Tenantin rail of a Reverſion grants it in fee with 'Warranty, the Te 
nant attorns, and furrendreth unto the Grantee, this 1s a Diſcontial- 
ance, anda bar with Aſlets, 32 E:3.Ds/conrirnance 2. 
' » Tenant in tail grants an Advowſon, the Chureh void , be dieth, the 
Grantee ſhall have the Preſentment, and not rhe/Iflue 1n tail, 9 £:3.19- 
Lnare Impedit 28. tis” 
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X XI. here Services ſhall paſſe by the Grant of the Rent. 


W Here the Tenant holdeth by Fealty and Rent and not by Homage, 


the Fealty ſhall paſle by the grant of the Rent, Perkins 33.44 &£:3. 


ae. 

And fo faith Thorp, 29 eAſſ:20. But it isagreed there, that if he reſerve 
the Seigniory, the Grantee ſhall haye but a Rent-ſeck, and therewich a- 
grees Mr.Lir#letos in his Chapter of Rents, and Perkins 23, 


——_— 


— ——_ 


_— — — 
—_—_—_— —— ——— —— — 


XXIV. Where the Grint of the Patron and Ordinary without 
the Parſon is good, to charge the Church, and where of 
the Patron and Parſon without the Ordinary, and where 
of the Parſon alone. 


e, that the Patron and Ordinary may charge the Church in perpe- 
ruity in the time of Vacation of the Parſonage, 31 E: 1. Grants go. 


2 R:2.eAmunmity 53. 


P:12 Eliz:inCo:B: by Mead and Periam Juſtices, The Parſon with 
the conſent of the Patrog and Ordinary, might grant parcell of the Glebe 
hnd;t6 hold of the Parſon, and therby make the Parſonage a Mannor,and 


\ they may charge the Glebe with their common conſent in perpetuity. 


"Alſo the Church ſhall be well diſcharged by the releaſe of all Annuities 
made to the Patron, &c. P:8 E: 3. Releaſe 57. 15 H:7.21 H:7.41.7 E:3 
21. 

The Parſon and Patron cannot charge the Church without the Ordi- 
dinary,3z8 E:3.5.Charge 5+ 

But the Parſon alone having 2d pro quo may well charge the Church 
in perpetuity,16 E:;3. Annuity 24. ſee 12 H:4.4.8 H:6.23. 


main good, becauſe they had a lawfull poſſeſlion,g H:6 33. 
But Chantrell ſaith, Thar if he who recovereth in a Quare Impeait a- 


_ Patron alone, put out the Incumbent, and he and his new Pre- 
tan Annuity, and the old Incumbent re-enter, he may well 


| wvidthare 
wwod that charge,” which Paton denied, g H:6.33. 


 Oo00! XXY. Where 


Ifthe Parſon, Patron, and Ordinary prant an Annuity, and afterwards , 
the Parſon and Patron loſe in a Qware [mpedit, yet the charge doth re- ' 
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Wie .Lit. 34”. 
5 E 6.Dyer 69 
vi.C, Lit, 300. 
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XXV. Where the Grant of a Prior, Abbot, Biſkop, or body c 
rate, is good, without the aſſent of the Covent after Re. 
ſeenation, where without the Chapter, &c. and where with 
them, and where not : And where 18 is void by Reſagng. 
t10n, | 


Nnuity againſt an Abbot, the Plaintiff counted of the 'Grant ofthe 

Predeceflor, who hath religned, and is yet in life, &c. The Defer- 
dant ſaith, That the Predeceſſor was a Dilapicator, and thereof accuſed 
by the Monks, and a Svit for deprivation of him depending in the Arches 
he granted the Annuity to the Plaintiff, ro maintain him, &c. and when 
he for. that Judgment would paſſe againſt him, he reſigned, ec. yet up. 
on the Demurrer it was adjudged that the Plaintiff ſhould recover, H: 29 
E:3.21.Grant: 99. | 

It ſeems by Thirn. That he who hath Sequeſtration of the profits of 
the Church by a Writ o! exccution to the Biſhop upon a Debt, recovered, 
and before the monies are levied, the Parſon reſignes, &c. That he ſhall 
hold che Lands aga.aſt the Succeſſor , for beug dilturbed by bim, he 
had a Sicwt alias to the Biilbop, 1 3 Hzg. 20: | 

An Aſliſe of Eftovers againſt the Biſhop of (evestry and Lichfeild, Th 
tle made by Grant of the Predeceſſor, and Confirmation of the Prior and 
Covent of (. The Defendant ſaid, That the Bithop of Covemryand 
Lichfes/d rime out of mind, &c. and atthe time of the making, &c.was 
choſen by the Prior and the Covent de Co.and by the Dean and Chapter 
of Lichfeild, which aſſent is not alledged, Judgment, &c. and they were 
at Iſſue, It he who granted was choſen by tlie Prior and Covent alone; or 
by both, 7c. in thetime of R. 2.Grants 164. 

A Prebendary made a Leaſe for years of a Mannor, the Tenant attorned,, 
he reſigned, the Leaſe was preſently void. and the Succeſſor did avow for 
rent which was due during the Term, 11 H;4.16. 

Ifa Parſon ſoly prants a Rent-charge, and reſignes, the Glebe ſhall not 
be charged for ſuch charge, is good, bur diringthe tune chat he is Parſon, 
and not during his life, Per{ings 7. If a Dean grant a Revit-charge out 
of the Land which he holdech in Common with the Chapter, this 1s good 
to charge him and his beaſts with diſtreſſe, but not the beaſts of che Chap- 
ter,ibid. If an Abbot charge by Fine, and is depoſed, yet che poſſcſiions 
ſhall be charged, not if he charge by Deed, Perks» 7. although chat the 
D:ed be enrolled, 13 E:3.[tin.(ornub. Abbe.: 3. 

But ſee 5 E: 6, Dyer 69. If a Parſon make a Leaſe for years, or grants 
R—_ to begin after his death, if the Patron, Ordinary, con 
firm it, it ſhall bind che Succeſſor, vi: 19 E/iz: Dyer 357. ace. And fee 49 
E:3.30:16 E:3. Anmity 24.C.Litzz gz If the Parſon with the aſſent of 
the Otdinaty prant Annuity, and have id pro quo, in conſideration of 
it, ir ſhall bind the Succeſſor of the Parſon, though the Patron did not 
conſent to it, XXVI where 
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XKXVI. Where a Grant of Annuity or Rent ſhall be ſevered by 

the words , Percipiendum, and where by the firſtwords 
in the Deed; And where parcel of the Land ſhall be diſ- 
charged, by words ſubſcquent, or by recitall, 


Pon Cebate betwixt a Prior and Abbot for two Churches, Com poſt- 

tion was made by the Ordinary the Biſhop, that the Abbot ſhould 
havethe Churches, and ſhould grant unto the Prior four marks Annuity 
for one Church, and two marks tor tt; other, ail which was accorded 
unto with the aſſent of the Covent, The Prior brought Annuity as of 
four pounds of Annuity, and the Deed was to take four: marks for one 
Church, and two for the other : and yet it was well brought, for being 
upon one Deed, it is but as one entire Annuity : As if : grant B. an An- 
nuity of twenty ſhillings, to take ten ſhillings , of ſach a Mannor, and 
ten ſhillings of ſuch a Mannor, yet this is but one Annuity, and ſhall be de- 
manded by one Writ, 29 E:3.51. Grants I01. - 

Aſliſe of a rent, the Plaintiff claimed it as a Rent-charge, and ſhewed a 

Deed, which was, That 7.S. granted unfo the Plaintiff rwenty ſhillings 
of rent to take in his Mannor of 2,/fe much by the hand of one Tenant, 
and ſo much by the hand of another, and this was found, and that the Te- 
nants were Tenants at Will ; and at laſt Judgment was given for the Plain- 
tiff, as ef one rent iſſuing out of the Mannor by the Premiſſes of the Deed. 
15 E:3.Charge 9.15. Af+11. 

But ſee opinion contrary to that,7 E:3.9. Where a man granted a rent 
inhis Mannor of D, to take ſo much by the hand of ſuch a Tenanc, and 
ſomuch by the band of ſuch, that now the Mannor is not charged, bur 
the Tenants ſhall be diſtrained with Attornment, As a grant of a Rent in 
the Mannor to take in ſuch an acre of Meadow, nothing ſhall be charged 
but the Meadow, which was agreed, where 1 grant a rent without limi- 

ing Eſtate, this 1s for life, but if be ſay fucther to take for rea years, he 
but an Eſtate for years,&c.v!:5 E:3.66, A/'(e 132, 


A man grants a rent out ofan acre of [and in the Tenure of B to take Y1.C.7 part, 
.0of B: and his Heirs with diſtreſſe; in his Mannor of D: and adjudged that 3's caje, 


yet that acre doth remain charged with Attorament of B. and lo a Rent» 
ſervice made a Rent- cbarge,, 3:1 E: 21. and 27 A/:169. 

And this word Percipiend. and how the Charge is licuited by it ſee 9 H 
6.13, and 50 Annuity 4, and 5- 

Aman grants aRent to husbandand wife of four pound:, and if fe 
ſurvive that ſhe ſhall have forty ſhillings, yer it wa* adjrdged, if the do 
ſurvive ſhe ſhall have alſe 4. pounds, becauſe there is no Negative word, 
| Ghar ſhe ſhall have forty ſhillings and no more, and that the remnant ſaall 


ceaſe, E:3.13: A/ſiſe 143, 
Oooo2 15 H, 
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15 H.7.14. Three Coparceners make Particion, one Grants a Rent to 

the other ewo for equality of partition, this Rent is in the nature of Co. 
parcenary, and if one dye the Rent ſhall not ſurvive,vi:z H:7.5 C.x.y,; 
L.4cc. . 
Where a Rent is aſſigned to. two Parceners, by the third Coparcener,for 
equality of Partition, &c, ſo much to one, and fo much to the Other, yer 
it is but one Rent, and one Writ lizth for the rwo againſt the third Par. 
cener for the whole Rent,29 Aſ: 23. Partition 12. "4 

Vi.2g eA(:}oynder in Altion 18.ac.38 E:3.26.C:5.pert 8. If twoCo. 
parceners make a Feeffment, rendring Rent to them and their Heirz, 
their ſeveral Heirs ſhallinherit, becauſe their Righe is ſeverall} yerbyt 
one Rent. 


—_— 


—_—— 
ln 


—— 


XXVII. Where by Grant of Land or other things, the Grantee 
ſhall have many things, advantages, and liberties which 
are implyed in the Grant. 


Ore, the Law is Duande qu aliquid concedit, etiam id Conttdere 
videtur fine quo res ipſa eſſe non poteſt t. E.1,Grants 41. 
If a man grant to me to convey a Conduit Pipe throuph his Cloſe, &c. 
VitiH.8.15 if afterwards it be topped, 1 may well dig the land to amend it, although 
cop rig '9-;r be not expreſſed in the Grant, for otherwiſe he cannot have advantige 
' *. * ofthe Grant,9 E:4. 35- Aion upon the caſe 18. | 
So by grant of Trees, &c. it is implied inthe Grant that ſhallcome 
- upon the land with Carts, &c. to carry them away, but ſuch ſpeciall 
matter ſhall not be implied but for neceſlity, and that to be done with- 
out great damape to the other. As a man ſells me all the Fiſh in his 
Pond, I cannot dig the land to take them, becauſe there is anotber means 
to take them, fo no neceſſity. Alſo if he grant me Trees which cannot be 
cut without fa'ling upon h's houſe, ſuch cutting is nor tawfull. So if be 
grant me liberty to dig in'all his lands, ] cannot dig under bis Hall, fo s 
it fall, *c-per Per/ey ; & Kniver ſaid the contrary in the laſt caſes, buto 
the Fiſh it was adjudged 35 Perſey ſaid, M:2.R:2 Bar 237. 
If a man be ſeiſed of a Mannor with an Advowſon appendant, and 
grants over an acre & adbvocationemw Fcclefit, Or una cum advocationt 
Eccleſic, the Advowſon p:ſſeth 3s appendant to the acre, 13'H:4 Gro®! 


$3, 50 of a Grant of a Rent parcell of a Mannor to which, &c. 5 E:3: 
30 


Grantee of Common, #bicxrque averia of the Grantor jerint ſhall 
tave Common, where the beaſts of the Gran'or were put for Common | 
after the Grant, although that now he bath no beaſts, 9 H:6 Common 2. 
11:E:3.Common 10, That ſuch ,a Grant ſhall be taken as it barb _ 


he put in.cxecution, 
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A Kent-lervice ſhall not paſſe by Grant of all my; Annuities:in D. Þy 
/01t,33 $0, 34+ 1. of 
__ ſells a Wood except forty of the beſt Oakes, at the eleRion of 
the Plaintiff co take and carry away within two years ; Now ifthe Gran- 
tor wil not in convenieat time, and upon requeſt to bim made eleR them, 
the Vendee may well appoint them, andcut chem dowa for him, 4f.. 44. 
£:3.43-44 E:3-28.cc, 2d Cora | 

He who grants to meto be acquitted againſt R.” and bis Neirs of Ser- 
vices, oc: ſhall acquit me agaioſt the wife of KR. Tenant. ia Dower of the 
Services, ;z1 E:1./deſne 55. 


—_—_ — _— — _ 
_ —_— —_— as — 


—— ———— 
—_— — 


XXVIII. Where 4 Grant ſhall be ſufficient to charge Land,&c. 
and by what words, and where to charge his Inheritance, 
or the per[on,or the Inheritance of another. 


Ote, That he who is not actually ſeiſed in: poſſeſſion or reverſion, 
N can never charge the land : And therefore be who acknowledpeth 
aFine, and recakes it by a render , cannot by that render charge the 
land, 7 E:3.14. Fines 83.2 E:3.8. 
Alſo the Conuſee cannot reſerve a rent upon the render of the 
knd,g E. 3.6. which is not Law ; But the Conuſee by Fine may well 
nt a rent to the Conuſor by the ſame, #c. for the Fine doth ſuppoſe 
in ſeiſed before, 4 E.3-41.19-E 4. 2. and 19. v4. 19 E: 4: 2. and 4. the 
Prior of 1forton, and Prior of Singbams Caſe: ne 
Alſo the Feoffee by Indenture where the Feoffor reſerves rent, may Sea OED. 
grant by the ſame Deed, that the Grantor ſhall diſtrain, yet the Beoffee ;7 1.1ton ord 
s not ſeiſed at the time, 7 E. 3.19. P. ior of Bing: ” 
But ifa man grant arent out of the Mannor of D. whereof he bath #475 a/c. 
rothingar the time, this is void, 14 E.4-31-10 E. 3.49.a|though he pur 
chaſe the Mannor afterwards, otherwiſe if ſuch a charge be by Fine, Per- 
tint ytvi. Fire. Eftoppell 107.acc; If the beaſts of the Grantor come up- 
0 the land, the Grantee may diſtrain them, | by Horton, 
Schard ſaich, That apsd, is, and de, are ſufficient words-to:charge a 
Freehold,29 A/: 23. Partition 12- 
" And ſo faith Huſſey, 19 E:4.8. But he ſaith, That (pro) is no word to - 
tharge land; 8nd therewith agrees Schard in the Caſe before. Avit 1 
frant BP. twenty ſhillings of rent pro ſuch tans, it is no Rent- charge. . 
For the word (eFpud) ſee 41 E.3.15: | 
For the word (in) 15 Ez. (harge 9. 7 E449 
For the word (de) 22 4[.66. De molendino. 
Percipiend. de me & heredibus meis, that is of me, &c. in Molending, 
tythoſe words, the Mill is charged, 46 E.3.18; de Maverio. See more 0f 


(6) and.(4+) 1453.55. 1 The« 


% 


.  * Grants of common Perſons. 


- *The Land ſhall be charged by a Geant todiftrain, 9H: 6.9. 26 Af: 38 
Shjpwith. 
See C,q,047! bn oo prents's Rent iſſuing out offach an Ox-pang of land percigs.. 
Bue6s £4/e"46. ,,4 bythe Tenacit, with clanſe of Diftreſſe elſewhere, yer the Ox-gang 
. is charped;2 E:3.21.5 E.3.66.&4/.169. ; 
Oblige terras in B, ad diſtriftionem pro, &c. is a g00d charge, 4F.; 2. 
44- Avowry 165. 
$0 Conceſſi teners 1.S.in,o&6.29 E.3.4/:366. 
A Feoffment made, untill the Feoffec levieth ſo much money, good, 
and he ſhall cetain the land for the charges. 
A man grants the Services of B: his Tenant, with Diſtreſſe elſewhere 
et after Seiſin the Tenancy is charged. And fo ſhall the Aﬀiſe he 


= 


ovphr,2 E:2.4/.1 60. 
Y:.19E.44 AlſoaGranttochargeland,oc. ought to refer to certain land, plice, 
Briax. and thing, &c. As if a man grant me Common, and doth not fey ,in what 


place, &c. it is void, 9 H:6.3 9 But a grant of Common »bicxngque averia, 
gerint, is good, H:6.9.and 36, But he who claims ſuch Common ought 
coalledge in faRt, that the Cartel! of the Grantor were depaſturedupon 
the land, whereof, ee. at the time of the Grant, or before, or after; and 
therefore becauſe he did not do fo, a Repleader was awarded after Ver- 
diQ,g H:6. 36. Repleader 8. | 

Grantee of certain land, '&c. cam communia in Bruerss & Morin, Os. 
brougbr'an Aſſiſe as of Common in profſe, and took nothing, by reaſon 
of the noncercainty, 15 E:3.'Afiſe 112. v5 A. 5. | 

A mangrants Common infre meta '& bond is in ſuch a Town: And by 
the opinion of Hi, none of bis ſeverall lands ſhall be charged by ſuch 
generall ws if he hathother lands uſed as Common, 25 E:3. (ome 
I2.14 Aſ:22. 

A Grant of a Reat ſhall be good to charge the perſon wherethe Pre- 
miſſes of the Deed is'a perfe&t Grant, ahd the percipiend, is tocharge the 
land , or anotherthing which the Grantor cannot charge : As if 8 man 
grant to me ſuch a rent, perc:piend. of ſuch = Mannor, Land, or Tene 
ment, oc, where in truth be bath no ſuch, +c. his perſon ſhall be charged: 
So if he recite that 7.8, his Tenant doth pay him ewenity (lullings per 4% 
nx rent,” and he grants to meten ſhillings percipiend. of 7. $. wherein 
truth he hath no ſach Rene, his perſon ſhall he charged; and if he bath 
ſach a Rear, ie ſha!l bea Rent. ſeck with the Atrorameat of /. S, Butifhe 

t to meren ſhillings of the ſaid cwenty ſhillings , where be both 00 
uch, this is void. ſee 5 H:0.13.'und 53 Annairy 45. ; 

Partirion being made between Parceuers, where the one is murricd, 
and her husband for equality of partition doth grant arent to the other, 
this is pood, and hat bind the perſon and Inheritance of the w1ite, the 
particion being equal),29 Aſi23:partirion 12. I 

If a'man ſeiſed of a Mannor granta 'Rent-charge /out of it, T'* 
viſe, that the Grantee ſhall not charge the Mannor, the farac is good 


but he may charge the Perſon, but if the Proviſo be that he ſhall not charge 


* fucha parcell of the Mannor, it is a void Previſe. 


- 17 eAſſ.10. If aRent be granted out of a Mannour percipiend. in 20 
acres of it, this limitation doth not diſcharge the Mannour: ſo if the 
Grant were out of 20 acres, Provy/ that he ſhall not diſtrain in 10 acres,” 
if the Provs/o be, that he ſhall not charge the Mannor, nor any thing 
but the twenty acres onely of the Demeans, the ſameis void, for where 
the Mannour is diſcbarged, the demeans alſo are diſcharged, vide |P low: 
copitat, 229 cc. 

If the Tenant grant unto bis Lord to pay him/ ewenty. pounds fog re- 
lefwhen it ſhall be due; &c. this is good to chargethe Tenancy; 3 E: 


3.43- 


NE —_—_— 


————_ ——— —___ — 
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et 


XXIX. Whereas Grant of «a Rent to him who is Tenant of the 
Lend, is good ; and where he ſhall take it by way of Grant,and 
where be may grant the [ame Rent over. 


"A Woman ſeiſed of Land charged with a certain Rent, took husband, 
and had iſſue two ſonnes, the Husband purchaſed the Rent in Fee, 
and pranted it co che younger ſonne in-Tail, andthe opinion of Chantrel 
and Herle (as Firzh. abridgeth the Caſe) was, that = Grant was not 
good becauſe be was entitled co the Freehold of the Land at the time of 
purchaſe, ard he bimſelf was never aQually ſeiſed of the Rent,and ſaid 
he had not a Seiſin of which. tlie wife ſhould be endowed, bur had fuch a 
ſalig whereof. a: Formedon in the Reverter would lye for the Donor, if 
the Caſe were fach, and if he” had purchaſed the ſame Rent before the 
ater-marriage, the Grant had been good, becauſe it was once executed 
0 him by an actuall Seifin by Chantrell, 5 E.3.16, Formedon 42. 

If the Lord grant his Seignorie to the Tenant, ' and # ſtranger, yet it 
ſhall enure by way of extinguiſtitnent' for one moiety; by Perkizs 18, 
ud therewith agrees Littleton, 34 H.6.41. and Telvertes here faith, 
tha all is extin& PP: A, 

Lord and two Joint-tenants are, the Lord grants his Seignorie to one 
of them, ir ſhall-cnure by way of Grant for the whole, by Perkjns, 


foaks Grant of a Rent-charge, where be was..once Ieiſed of .it, 5 F. 
99-1) . I$#4,2 ibohdy | 
"re of a Rent-Charge may well grant it over before aRuall 
36 Aſ].3« mY | 
ht iſe.of a Rent againſt the Feoffee 'of -77 who granted it, he did 
Uedge r grant'of theFacher ofthe Plaintiff-who was grantee for life, 
ofthe ſaid Rene co higBeoffor: who'- it; and'the Adliſe awarded, 
cauſe he was. Tenant at chexime, '$0/ſuch a Grant was nos goody the 
_ Opuont 
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-opinion there, 3 E.3-12 Aſſiſe 171. 3 Aſ.7 Aſ- 184. Littleton contr.Cog. 
firmation fol. 37. ; 


—— 


X X X. here the Grant of a Rent ſhall be en'srged by Carfir. 
- mation after, or Releaſe, and where the Confirmation ſhall 
make a new grant, 


Man makes a Leaſe for life rendring Rent, and grants over the ren: 
Ao take a Tenant for life,and dieth,the Tenant dieth, the heir enters 
and confirms the Grant of his Father,with clauſe of Diſtreſſe,this is g00d, 
14 E:3.A[.109.14 Aſ:14.26: Af. 38. A/viſe 241, 

A man reciting a Grant of his Father of ſuch a Rent to Z, for life, he 
confirms it, and further if the faid Rent be behind he grants to F. by the 
ſame Deed that he may diftrain &c. this is good, and B: ſhall haye an 
Aſſiſe of the Rent upon it, without ſhewing the Deed of the Father, 18 
E.3z: Monſtrans de faits 170, 

A woman ſeiſed of a Renti-{ervice grants it over, and dieth before at- 
turnement, the Tenants deliver a pawn unto the Grantee by way of at 
rurnement, the heir doth releaſe to the Grantee all his Right, and upoy 
that matter, and Seifin and duſſeifin fonnd, the Grantee did recover in an 
Aſliſe againſt him who releaſed &c.16 E.3.2Aſ:74, If he was but Pernor 
at the time, the Releaſe is worth nothing by Littleton, 15 E.4.8; 

A man granted a Rent to D: for term of life out of certain Land, the 
remainder to R. for life, and afterwards releaſed all his Right in the faid 
Rent to R. &c. Et þ contigerit diftum 'reddituws &-c. bene licebit Profate 
R. Hered: & aſſignatis ſuss diftringere in terri: predilÞ. o&-c:it was ad judged 
that this is a good Fee by the laft clauſe to diſtrein to him and his Heirs, al 
though it be by another Deed, and although there was no Fee of the ren: 
before this Releaſe &c.8 H:4: 18: Releaſe 19. 

Note, Liztletowx holdeth the contrary of ſuch Confirmation where the 
Rent was not before Confirmation, and ſaid, there was no difference be- 
tween Releaſe and Confirmation, as to that intent, 


— 


XXX1, Wher? by grant of one Executor all paſſeth which is in 
him and in his Co- Executors, and where one executor may mak? 
4 erant io the hutband of bis Co-Executor, 


T And M. Executors of the Conuſee of a Statute Merchant ſued Ex- 
* ecution &c: andT, granted his eſtate ro N: husband of 24: her 
Co-Exccutrix, and died, the Husband granted all his eftate to H: and 
afterwards the hus5and and the wife of their eſtate made an Indenture to 


one 
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one B: -and delivered him the Scacuce, but not Seifin &c all this matter 
was found, and 8. encred upon H: claiming ſuch eſtate; and that others 
are Tenants of the Freehold not named @c: and it was adjuoged that H: 
the Plaintiff ſhall recover, for when FB. doth enter withour Title he ſhal 
be laid Tenant by Diſſeiſin againſtthe diſſeiſee &c. 42 E.3.9. A/i/e 130. | 


_ _— _@l_— a—— 


— 
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XXX11. Where the Grant of a Rent, the Remainder to another 
' in Fee wut of Land Fc. is good, mhere a Grant to two the 
Rqnainaer to one of them, 


Man grants a Rent out of Land, the remainder over &c: and good, 
A and atterwards releaſeth in Fee,all is good, 8 H.4.18. Releaſe 19g. 

[t is ſa:d that a Remainder may be well granted over of a Rent, which 
was not before, becauſe all as one Grant, buta Reverſion of ſuch a new 
rent cannot be granted over, becauſe he hath not ſuch reverſion, 15 E:4 ac, 

A Rent was granted out of Land to'two and ro the Heirs of one of them, 
and good, Quere it he which bath the Fee may grant it over living the 
other,3 E:3.12: Aſri/e 171: the ſame Caſe, 3 Aſſ:7:vAſſ.184: 

A Remainder to the Donee in Tail ſhall not veſt untill the Tail be end- 
ed, and theretore the fiſter of the half blood ſhall bave it, and not the 
unckle of the ſpeciall iſſue, who was ſeiſed, 37 Aſ:4:7 H:4i23: 

See 11 E'2:Fines 123: That a Remainder may be well of a Rent which 
was not, but the ſame ſhall not commence by Fine: 

Ot the Remainder to the right heirs of a Sing of and where the youn- 

er ſon ſhall have the Remainder as right heir, betore the iſſue of the el- 
eſt Son,who dieth before it falleth, See 7 H:4: 7: AvoWrie 49. 

A man grants to another to be meafurer of his Land, and by the ſame 
Deed grants the ſame Office to another to occupie after the death of the 
firſt Grantee, this is good, and yet, there was no ſuch Office nor grant 
before, 30 4.4. Grants 41. 


—_— "4 —— — 
——_—___©w— _— ———— — 


XXXI1L where a Grant ſhall be determined by the att of the Grantor, or 
at his pleaſure , altbough it be eſtate of Free-hold , and Where at the 
pleaſnre of the Grantze, althongh it war of an eſtate of inheritance, 


A Man granted Land to T, for lite dammodo ſolvat 1 2, Marks per 4%- 
»um to the Leſſor, and bringeth an Aſliſe of the Rent, yer this Free- 
hold is determined at the will of the Leſſee, eAſſ/e 172. | 
$0 of 2 markgof Rent granted untill che grantor pay him 10 marks ceſt,is 
a freehold conditionall, but if the grant beuntill thegrantee hath levied 10 
marks this is but a leaſe for five years, 33.E.3. 4/ſ/e 327. and 33.4ſ. 


PPPP I5. 
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15. verdi} 42, But fee there, that fuch-condition found by Verdi, al 
though it was for an-Infans, where the Deed was an abſolute Gran for 
life, was bolden of no effe&t, butihe Aſliſe remained to inquire if there 
was a deed of it, | 

A man grants a Rent to his Son out of ſuch Land, and dieth, the Land 
deſcends to the Son, who brought Debt againſt the Executors of his 
his Father, and wel}, for it was at his Eleftion to have it a Rent or an an- 
guity, 45 F.z.Executors 71. 

The Diſſeiſee accepred the Land upon an agreement in the Country, up. 
on condition that the diſſeiſor be bound to him in a Recogni .and that 
being pendant the Afliſedid abate it, if not that the difſeiſor might enter 
for the Condition broken, and had re entred in faR, 10 E. 3.50.4/- 

ſe 163. . 

A A Feofiment made to the wife, the Husband being beyond Sea, was 
utterly defeated, and deveſted by the diſagreement of the Husband at his 
return and refuſall te take the Profits, Perkins 9.15 £.4:1. by Littleton. 


PF" 


— —— 


XXXIV. Where a Grant of the Leſſor during the Term of Trees is 
good, Oc. Where not. 


| jv Waſt by an Abbot for cutting down of Trees againſt Tenant for life 


of the Leaſe of M. hisPredeceſſor, the Defendant ſaid, that the faid 
Predeceſſor gave the ſaid Trees to a ſtranger, for which the Defendant 
cut them down, and delivered them to the Grantee, and that was hol- 
Ce1 no Plea by the Court, for the Grant is nothing warth, if the Prede- 
ceſſor had not cut them down, or commanded the Tenant to cut them 
down, alſo if he plead the commandement, he ought to alledge the ſame 
executed in the life of the Grantor, otherwiſe itwill. not ſerve, 21 H.6. 
45.Waſt 53. | | =, 

If the Leſſor command his Leſſee for life to dig yell &c. this is void, 
and he ſhall have Waſtfor the digging, notwi Kanding the Comman- 
dement, for he himſelf had nothing co do in the Land, during the lite 
of the Leſſor , but Bryan ſaid, that ſuch Command to fell tres, ſhall be 
£00d, forthe Treesdo belong unto him, 2 H. 7.14. 11 H4.31. 


——— 
_ 


—— —— — 


XXXV. Where the Grant of the husbad and wife during the Covert vre 
[hall bind the wife after by the Deed, and where they de not $70" 
by Fine, and where it is veid again(t the wife. G 


"He Guardian aligns Dower to a woman now Covert, by ladenture: 
and the husband and wife grant ro him a Rent oat ofthe ſame land, 
Andit was adjudged, it ſhall not bigdthe wife, becauſe ic is got ſpecially 
| re- 
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recited inthe Deed, that the land is more worth than her Dower,and that 
chat reat is granted for equality, 17 E:3.9.eAvowry g5, 

A man wiedgeth a Statute unto' husband and wife, who render 
him & rent,&c- and it was not recovered, becauſe the wife ſhall not be 
examined in ſuch Fine,s E:3-24:Fines 45. 

The husband aad wife having a uſe of an Advowſon in the right of the 
wife, may well grant the ſame, bat it ſhall not bind the wife after the 
death of the .6H:7.3;Grants 39 | 

Note, where hosband acd wife, Leſſees by Indentare, make a Cove- 
nant touching cheir Eſtate which doth not dind the perſon, nor the Inhe- 
ritance edngroch but onely the land lenſed, ec. the ſame ſhall bind the 


wife agreeing to the Leaſe after the death of the husband, as a Coveuant 
to pay _ r the ys __ double che rent for defaulc of payment, 
cc. But a Covenant that they pay twenty pounds vpon & paine, &c. or 
that the Leſſor ſhall have ſuch aſſurances forthe rent ar he will deviſe or 
that he ſhall diftrain inthe land of the wife, and the like, ſhall not bind 
the wife after the death of the husband 45 E: 3.31. 

A man covenants with the busband and wife that he will levy a fine to 
them, and they covenaat by the ſame Deed to render back the land to 
him,&c. the ſame ſhall not bind the wife,r5 E:4.29. vi. 44 E:3-33- 

Husband and wife Lords in the-right of the wife, upon compoſition 
with the Tenaar, change the Services for Rent, or other Services, this is 
good, becauſe the wife hath 2 wid pro que, to E.3.23. 


__— —— 
V—_ —_— 
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XXXVI. where a Grant of Annuity made by two ſhall be one Grant. 


Nauity againſt R: the Arrearages of an Annuity by him granted 

unto the Defendant for life, and ſhewed the Deed, which was, T bat 
R: and FF. bind themſelves untill promoted unto a Benefice: And the 
Deed was, Obligammns nos. & utrumque noſtram, and doth not ſay,ix /o/:- 
de, yet all was good againſt R. alone, and at laſt iſſue was taken upon the 
{ufficiency of the Benefice. * 


———xw m_— 


XXXVII. Where a Grant of the Lord ba" change the Services in him 
and the Tenant, and part ſvall be new Services, and where he may 
graut:to meke another thing for it. 


He Lord grants unto his Tenant for his eaſe, he ſhall do his Suir 
Taki is due a: his Court of {*: at the Court of B: this is a good ex- 
cuſe for the Tenant, but by that the Sui at the Court of C, is not de- 
termined,z E:2. Aion ſur Statute 24. S0 Berry aith there, if upon a- 
preemgent 1 take two ſhillings per 4»»»m, for my Suit there, and be ſei- 
Pppp 2 ſed 
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ſed of the ſame rent for forty years, yet the Suit is nor gone, but I may 
have it again whep.1 pleaſe. - 

A Seig:1ory diſcends to two Parceners, which take husbands, one hath 
iſſue, and dicth, andupon compoſition between her Husband , their 
Son, the other Parcener and her Husband, and the Tenant, the Services 
are changed of part for other Services, and in pzrt for rent, and' ſeverally 
aſſigned : 0 the Tenant by the Curteſic his Hue, and to the other Parce. 
ner, and a>w a Cofin and Heir to the Iſſue of one Parcener; and alſo of 
the other Parcener make entire Ayowry for the whole, and good:  Bnt 
aftcr the Plaintiff did demur, becauſe they did not all-dge Seifin of the 
new Services, which were in l:eu of the others, and did not big with the 
Tenure, for which the Heir ought to alledge Seiſin of them, by Pars. 
quere 10 E:3.eAvoWry 238. | 

Avowry upon a Prior for a hundred ſhillings for relief, becauſe that 
the Predeceſſor held of the Anceftor of the Avowant by Knights ſervice, 
and upon debate he upon the aſſent of the Covent granted ro hold by the 
ſame Services, and further to pay x bundred ſhillings for relief at every 1- 
voidance, and levied Seifin &-.+- and good, yet there was no clauſe of Di- 
ſtreſs in the ſpecialty, for it ſhall be intended Service, &c, 20 E: 3, A- 
vewry 124- 

The Lord confirmes the Eſtate of bis Tenintto hold by a pound "ef 
Pepper for all Services, Pro ſervitio & homagio /no, and grants oyer the 
Seigniory, the Grantee cannot avow for fealty : Ic was ſach that ſuch 


Homage lie: h in privity. Alſo 15y ſaith, Thac he ſhall no: avow for the 
leſſe: Services reſerved,26 E:3 16. Avowry 246. 


See a good caſe, 14 H: 4.18. That this is good, although the Tenant 
had nothing at the time. 
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LEE T. 


1. What things may ve enquired of in the Leet. 


Decineys, ad that cannot be in the Sheriffs turn, 18 H:6. 13, Leet 
and Hundred. 1. 
The not uſing of Faires or Markets, according to the Grants of the 

K ng, &c. ſhall be enquired of before Juſtices in Eyre, or in the Sheriffs 

Turn, 22 H:6 14: Attion npon the caſt 11. 

All Felonies and petit Treafons which were at the Common Law,are in- 
quirable in che Leer, or in the Sheriffs Turn, but of the death ofa man, 
7H 6.13. by Cotte/more, Leet 10 22-E:4.22.41. Af: 30. Where the Lord 
and Stewaid of a Leet were amerced for inquirage of the death of a man. 

Felony given by Statute which was not at the Common Law; is not in- 
qurableina Leer, but where the thing done was at the Common Law, 
and greater puniſhment is g'ven by Statute, ſuch thing ſhall be enquired 
ofin the Leet, as jt was at ihe Common Law : As the killing of his Ma- 
ter Cha'l be enquired of as Felony, and Rape, as Treſpaſſe, for the King 
himſeif cannox uſe a Leet otherwiſe then it hath been uſed, nor by the 

lame reaſon grant to another to uſe it otherwiſe, 8 H:7.4 Leer 3. 

A man was amerced in a Leet for not cleanſing his Dicch; and it was 
alſo awarded that he ſhould be diftrained to amend it a'ter, and upon de- 
fault the Lord ſhould avow for that pain ſo fet P:29 E:3.36. 

He who hath a Ferry is bound to uphold it, ſerve it, and repair it, and 
this is enquirablein the Sheriffs Tucn,or before Juſtices in £yre, by New- 
ton,22 H:6.1t4. 

The property of a Chattell preſented in the Leet or Hundred, by pre- 
ſcription, 39 E: 3.35« 

See the Statute de viſe Franciplegio An.18 E.2.R aſſall Leet 1, Of Ap- 
parell according ro the Statute, ,24 #:8.cap: 13.4141 and 2, Phil. es Ma. 
cap:2, Of Apprentices,7 H:4.cap.17.Artificers, An.2 £.6 cap:6,Ot Shoo- 
makers, Tanners,&c. An:2 E.6.cap:9. Crol>-bowes,, An: 33 H: 8. cap:6; 
Crowes, An:24 H:8.cap:10- Fiſh, A»: 1 Eliz:cap:3. High-waics, 2, and 3. 
Phil:and Maricap:6,Hunters,14 H:$ ca5;11 Matters I, 


þ a Leet, a man ſhall enquire of Paines, and of thoſe who are put in 


IT. Ts 


661 


262  Leet. 


© 11. The Order of the Lect, and when it ſball be holden, and wi, 
ſhall be ſworn there, and of two manners of Leets, 


Leet may be well holden, at any place withia the Precin& of the 
view,&c. Bat a Court Baran ſhall be holden io a plage certain, by 
Brian,s H:7.4.Ltet 4. 

Generall Leet which was by the Common Law, ſhalt be holden twice 
every year, by Portington, 18 H:6.12.Lees x, But Brien faith, That the 
Leet ſhall be holden but once in the year, by the Statute of Iſagna Char. 
ta,8 H:7.4. 

Suit at the Leet is for cauſe of Reſiancy, and that ſha'l not be at rwo 
Leets, but well at the Leet 2nd Torn ofthe Sheriff, for there-many things 
are enquired of for default of the Leet 18 H:6.13, 

My Feoffee of parcell of my Mannor, yet ſhall do Suit at my . Leet hol- 
den within the ſame Manner, by Stexe,,q49 E:3.19. 

Note, if a man hath a Leer which hath been holden at a day certain, if 
he will change the day, and hold'it at anovber, thisisvoid, and without 
warrant: Otherwiſe it is of a Court Baron, as it is ſaid, 38 H:}:z, 
Leet 2. | 

Note, by theopinion of the whole Court, that every man ſhal be in ſome 
Leet, and ought to come thither by reaſon of Refiancy, as well the Ser- 
vant as: the Maſter, &c. 2 H:4.16. Leer 5.18 H:6. 12. r 

Newton ſaith, Ifa man be riding where the Leet is holding, the Ste. 
ward for want of Jurors may compell him to be- one of the Jury there, 7 
H:6.23.3 H:7.4. Bur by Thorp in a Leet and Hundred, the Lord: ſhall BY | 
make the Freeholders co be fworn, notwithſtanding the Stature of Mari. Will ; 
bridge,cap:22.39 Et3.35. Leer 6. but ſee 44 E:3. The Lord of a Leer (hall Wi ; 
cauſe the Suitors to be of the Jury, which ſhall not be ia. a Hundred, qa«d 

»ota, 44 B:3.19. , 

In a\Leet or Hundred, if a man will not befworn, he ſhall be fined, WM 
and the Lord may-impriſon him untill he hath paid&his Fine, and he ſhall WW; 
beamerced and'Giſtrained for the Amercement, 31 H.6. Leet 11. t 

The Prior of 5.who dwelt within the Leet of the Abbor of Rem/e1,4i'd Ml 
preſcribe to be warned rothe Lect by fifreen daies, to fit there with the I ; 

Steward, andto have-the Fines and Amercements of his Servants and Il : 
Tenants within the ſame. Leet, Note there, that the Abbot did claimit 
by Preſcription to hold-a Leet once a year, - at thetime of after ſucha Wl } 
day,&c. 4:38 H:6,16. Attion npon the caſe 1 5. 

If I be ſciſed of the appearance of one at my Leet, although that 1n 
right he i5 to be attendant ac another Leet, this Seifin doth «give me Title 
ina Ons warranto, H.,32. E:3. Avowry 112..ndHt10 E:3.8 Avowry155- 
by Store 4 E:3.31. wa 
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Leet. 
The Lord of a Mannor may well bave a Leet within bis Mannor': So 
he whe hath not a Mannor may well have a Leet there, and ſhall enquire 
of Nuſances, &c,but ſha] not meddle with no Waſte in the Mannor, E:3. 
.9 H:6.44-. 
"The Feofice of the Lord ſhall do Suit at the Leet, notwithſtanding the 
Deed of Feoffment be to hold quirifor every manner- of Demand and 
View, for the Lord cannot diſcharge him from the Law, &@? 7 E: 2. 4- 
vowry 211, And ſee the contrary ad 183 E:2. Avowry 112. and that 
he ſhall be diſcharged of Suit atthe Leet by ſuch Feoffment of the Lord, 
Pro omnibus ſervitits, ſatis, &f demandis. 


OO —_—— _—_ 


111, The Anthority of the Steward, and of the Lord of the Lees. 
or of the Reſtant s, 


Eplevin of Goods, the Defendant did'avow as Lord of ſuch a Man- 

nor, where he had a Leet,&c. becauſe that che Plaintiff had ſtollen 
them, and driven them through the Town, and Hue and Cry beiog rai- 
ſed upon him, he waived them, and fed to che Church: And it was bol- 
d:n no plea for the Plaintiff, to claim property, without anſwering to the 
— before,2g £:3.38. Avewry 253. 

The Lord of a Leet may” imprifon him who will not be ſworn, aatill he 
ray a Fine, and amerce him, and diftrain for the Amercements, A. 31 
R:6. Leet 11, 

A Tythingman who will not preſent, may be amerced by the Steward 
by uſage, &c. and the Suitors may be amerced by him, for not doing of 
their Suit, by Newtos : But Channtrelt aid, The Amercemeat mutt be 
iſſerted by the Saitors, 10 F:6,7. Ley 5- 

C.8.part 38.Greſter:caſe, 4c.10 E:3.8, Avowry 155.C.11 part 43. God-- 
freys caſe 4c.4 Eliz; Dyer 21 1.46. | 

Note, the Tenants in a Leet may make By-lawes by aſſent among 
themfelves, and rhe ſame ſhall bind them : As that he who pits bis Cac- 
tell upon the Common before ſuch a day ſhall forfeir,&c. *Aiſo the Lord 
of a Leet cribe to have a certain ſumme of money for every Fray 
and bloodfhed, and to _—_ for the ſame, and.co ſeli the Diftrefle, 24. 
21 H:7,46:Preſtriptron 67, 

The Baily may Alrain for a thing done in the Leet in the High. way, 
14 E:1,Avowry- 23 2. | 


Leet. 

. > " A. 

IV, How the Amercements ſorfrited ſpall be levied, and what ſhut 
be canjes to amerce;OF#e, | 


'Y 


'O)> 7: was amerced by the preſentment of the chief Pledges, for thit 
he had kept with him one #: above + year and a day, who was not 
pac into t . this was holden a good cauſe, 8nd the Amerce- 
ment well levied apon the Beaſts 'of others taken inthe laud of f. and in 
bis Cuſtody, 4:41 £: 3.26. Avowry 654Seethcre he ought to remain cvn- 
ctinually within the View for a year and a day. 

See that for an Amercement in a Leet, the Lord may diſtrain, 13 E: ;, 
12.6.C,8 part 34.Greifleys caſe. ViiF N.B. 100. 47k: 3: 13. He cannot 
diftrain the beaſts of a ſtranger as the Amercement 1n a Leer. 

Not appearing ata Leet is a good cauſeto amerce a Reſiant, and the 
Lord who diftrains for the Amercement needs not ſhew for what he di. 
ſtcainech before the Tenant hath tendred him ſomething for amends, al. 
though the Tenent doth not know the cauſe, 45 E:3. 9. Avoyry 80. };. 
11 R:4. 89.12 H:7.15. i | <p 

If a man be amerced for a thing done in a_ Town, wherein he dyelleth, 
he may be diſtrained for it in any place within che Hundred, or Leet, :t 
H:4.58. | | IVEY 

Scifin had of Suit at my Leet is a ſufficient cauſe-to amerce ſuch a Sui- 
tor afcerwards,although of right he owerh Suit at another Leer,+c.32 
3. Avowry 112. | 

A Suitor at a Leet may be amerced for not preſenting things preſents 
ble, beiog ſworn with others, and a.generall Avowry good, but he may 
ſay, chat there was nothing co be preſented, 10 E: 3. 9. AveWwry 155. 10 

 H:6,7.Lib:C.Enrries t. Det 1 49 C:8:part, Grieſfleys caſe ac. + 

Seiſin of Leet is ſufficient cauſe to avow foran Amercement there, 3|- 
though he bath no Title, nor Manaor there, 4 E:3.10.11 H:4 83.8 E:3: 
II, : | 
A Refiant amerced for notcleanſing of his Ditch, and a pain levied up- 
on him that he cleanſe ic after, and Liſtreſſe taken for not doing of it, 
&c.39E;3.36.41 E:3.26.40.. ob 

An Abbot was amerced at the Sheriff; Tre, for not_ repairing of 1 
Crwſcy, whick he ought to repair, &c. The Abbot.in Avowry for it ſaid, 
that the Cawley was in the Lord p of the Earl of 4. and in his Mannor 
of E: where he hatha Leet; in which che defe&+of the ſaid Cawſey bave 
b:en preſented, timeout of mind. &c, and notin the Turne of the $he- 
riffs before name,&c, And upon the Demurrer, he recovered damages, 7: 
29 E:3.27. Avowry 247. 

Refianrs and Tenants may be amerced in the Leet for refuſing to ſwear 
38 E:3.18, Conw/ance 23. 


Thelord of Leet ſhall not preſcribe ts amerce the Petit Jury, 4 
, their 


: "> _ 


Lee." 


their falſe Verdict, the ſame being tound by the Grand Jory, for it is no 
d Cuſtam, but whey may be amerced for concealing of any thing which 
is preſentable there, and this is by Cuſtonie, Af: 9 h:6.44.Cafteme r. 
An Amercement in a Leet may be well levied by an Action of Debt, 
12 K:2.Ley 43.10 H.6.7. 
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V. Where one Lee ſhall be within the Precind of another Leet, 
and where one ſhall do Suit at two Leets. 


vroſene faith, That he hath known where a man hath had a great 
Leet within his Lordſhip and another had a Perir Leer within his Man- 
nor, which is within the fame Lordſhip, Cie negavir, becauſe a man 
ſhall not be compelled tocome to two Leets for his Reftancy, 18 H:6.13, 
Leet.t. 

Yet ſee 13 E:3.Leet 7. holden by ed. and Schard, That he who is 
Reſiant within the Precin& of my Leet, yer he ſhall do his Suit at another 
View,c+c. And my Refiant may be compelled to do Suit at another Leer 
within Gann yo had, 33 E:z Avowry 112 

A man claimed a by reaſon of a Mannor which was within the 
Precin& of another Lordſhip who bada Leer, and in truth that by which 
heclaimed was hut a houſe and land, and no Mannor, but by uſage, &c. 
4 E: 3 10, 
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VI. #het differences are betwixt Le:t, and the Sheriffs Turn, 
and what things ſhall be enquired of in the Sheriffs Turn, 
and what there for default of the Lord of the Leet. 


Ee for this,18 H'6. 14, + 

The Stile of the Turn is Viſus Franc : Donens Regis, text. tals 
die, cc. Forteſcue ſaith, That by the Statute of Mugne: Charts, cap. 35. 
They ought not to enquire of no Popular Action, Ad twrnum tent: poſt 
Paſch, but onely ſhall have View, s Theethings it integra , but at the 

Torn ofS. Michael, o+c.z 1 H:6.Leet 11. | 1 
If the Lord of a Leet do not enquire of things inquireable, and puniſh 
them, the Sheriff in his Turn ſhall enquire ofthem, and ſhall puniſh them, 
and in his default the Kings Bailiff or Juſtice in Eyre : But..the Lord.ſþall 
have the Amencementeupon enguiry had beftictlp Sheriff, or beforerhe 
_ aro defaulr, Ad2' ro Hz, 4;/Derr 13, fee'28 B:5. 95. the defguls 
He ado hare hive ora Market” is bornd" tor ophiold it **orhierwiſe he 
Qqqq hal 


Leet. : 
ſhall be grievoully amerced, and this is enquirable before the Sheriff or 
before Juice in Eyre 32 H:604. «en 9o the caſe 11, $0 of ; 
Ferry there. * 
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VU. Whether a Leet may be parcell of « Manor or Hundred, or 


+ 2*4.  appendant to a Chappell. Wo 


at 
Ote, by Davers, Townſend, 'and Brian, that a Leet may be parce! 

Nee a Hundred : And Bras faith, That it may be parcell of a Mar- 
nor, as it hath been adjudged,8 H:7.3. Leet 4. 

A Leet may be well claimed by reaſon of a houſe and land, but not as 
appendant to a Chappell or Church, ro E:3.5.4 E:3+10. 

A Leet claimed as appendant to a Mannor, was holden good, 13 E: 3, 
Leet 7. and therewith agrees 4.E: 3.10. 2 
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VIII. How Preſentments in Leets ſhall be traverſable. 


Note, $ch4rd faith, That if z thing be preſented at the day in aLeet 
chis is as Goſpell, ifit'paſſe that day without being repealed : And 
therefore if a falſe Preſentment be made, he ſhall have an Attion of falſe 
Impriſonment the ſame day againſt the Preſentors, but if he ſtay untill ar- 
other day, it is otherwiſe : And he who is amerced there for Purpreſture, 
or other Nuſans in Avowry for the Amercement he ſhall traverſe in n0 
point. 3/by, If it be preſented that he hath levied aD'tch overthe 
hIgh-Way, if the Preſentment be falſe, he ſhall have Treſpaſſe againſt him 
who throwes it down by force of ſuch Preſentment ; And. ſo ot my houſe 
abated by reaſon of ſuch falſe Preſenrmenr, Hill 21 E: 3. Bar 271. 

He who is amereed in a Leet, may trayerſe the Refiancy, but he ſhall 
not ſay, that the place where, ec. is within another View,4 E:3.1 2. 10 E: 
3. 5-41 E: 3.26. But if he hath been ſworn in-my Leet he ſhall not have 
the Traverſe,4 E:3-31.10. E:3.9. | 


IX. What things ſhall be emqaired of in n Hurdred, and how $wit 
. "oreall way: be tothe Hundred, and how Suit. Service. 


4 
, 


Hd F Suit feall, at a Hundred, which.is by reaſon of Reſiancy, there (ball 


or. 00A utzall. Bur if che Lord ofa Hundred make a Feoftmentto 


tofd"to Him" by Suit, this I8 Suit-ſervice, and he ſhallgequit him :/-But 
iuch Suits reſerved by Lord after theHundred granted, ſhall not be for- 


feited 


Fuſtices of Peace, &c.. 667 
feited to the King by Forfeiture of the Hundred, by pi1by, An Enquiry 
in a Hundred ſhall be of breach of Aſſiſe, and of other things for the 
keeping of the Peace,&c. 4 E:3.42. Meſne 42. | 
Schard faith, That a Hundred is a thing not enquirable, and cannot be 
put in view, nor charged, &. 30 Aſ. 5. | | 


fp I DIP IPG LIC CS 
I. Fuſtices of Peace and their eAuthority, 


N Tndi&ment taken before a Juſtice of Peace, of money counterfeit, 

and the like, is nor good by the generall Certificate, that is to ſay, 

Coram T .&c. fuſticiar. ad pacem : But the Certificate ought to be 
further, Nec nou }«ſticiar.&c. ad diverſas felonias, offenſ. tranſgr. & alia 
malefatta audienda & terminanda. For the Commiſſion of Peace it ſelf 
ſhall not be to enquire of ſuch Felonies,2 & 3.9. Y5.4 E.6. Dyer 69. Juſti- 
ces of Peace may enquire of Murther; becauſe it is Felony,vs.C.8.part 68. 
C.4.part.ac. | 

Danby faith, That a Juſtice of Peace may make a_ Deputy totake ſure- 
ty of Peace of a man, and by the ſame Precept to give him authority to 
ſend him to the Goal, if he ſhall refuſe ro do it,T. 9 E.4 .30. Falſe Impri- 
ſonment 4. See there that the Sheriff made fuch Deputy, and good, 

Note, that Juſtices of Peace ſhall take no Appeal, of no Approver, nor 
of other,o-c. 2 E.4q.19.fnſftice of Peace 5. 

Note, by'the Statute of Forcible entry, the Juſtices of Peace have pow- 
er to enquire of that, and if it be found, to make Reſtitution to the party: 
And it was faid, that one Juſtice only might take Inquiſition in no caſe, 
if it be not ſpecially given by Statute, 7elverton faith, That they may re- 
cord, if any Aſſembly with force be before them at their Seſſions, withour 
preſentment: So if they be diſtarbed with force to come to their Seſſions. 
And it was ſaid, That at the Common Law they might enquire of every 
Aſſembly with force, but they cannot enquire of an Entry with force be- 
fore the Statute,7 E.4.18. yet there it is ſaid, that it need nor ſpecially be 
alledged rhat the Inquiſition of the force was taken at the requeſt of the 
party. 

One Juſtice of Peace hath power to remove the force, where a man en- 
ters with force into lands, and alſo he may record that force, and may 
eommit the party to Priſon, by the Statute, 21 H:6.s5. 

And the party ſhall not have Traverſe to a matter recorded by one Ju- 
ſtice,1 4 H,7,8.. * 

Note, if a Juſtice of Peace aſſemble people to arreſt Riotous perſons, 
whereof he is informed, he ſhall not be puniſhed for that aſſembling ot 

Qqqq 2 thern, 


Zuſtices of Prace, &c. 


them, although not Riot be made, otherwiſe it is where he fuppoſeth ſuch 
2 Riot, without information, and there is none, &c. And if one ſuch Ju- 
ſtice firing in Judiciall place, asin the Seſfions, ſuch one .commirting a 
Rior, he by word may command him to be arreſted, and may record it, 
and the other ſhall traverſe it ; Otherwiſe it is upon ſuch Arreſt, if he do 
not fit in Judiciall place, there he ſhall traverſe, it if he made no ſuch Ri- 
ot,cc.And he ſhal not baye treſpaſſe againſt theJuſtice,os may make Reſ- 
cous upon the Arreſt, 14 H.7.8.7=ffice 9. See there, that he ſhall not have 
Traverſe upon ſuch Record made y two Juſtices ; and their Record ſhall 
not ſerve,but where they themſelves ſaw the Riot, & c. 

And Fywrex faith, That when a Juſtice of Peacearrefteth any man for 
miſdemeanour,&c. he may commit him to Priſon without demanding if 
he will find Sureties, for the other is to tender che lame,14 H.7.9. 

Note, that a Juſtice of Peace may Arreſt 'a man to find of 
Peace at his diſcretion, and afterwards let him at liberty, without find. 
ing Sureties, and he ſhall not be puniſhed for the Arreſt, becauſe he is: 
Judge of. Kecord, 9 E.4 7. A Juſtice of Peace need not ſhew his Patent, 
when he juſtifies by4t, &c. 9 E-q-2+ 

Note, Iuftices of Peace have not power to afligne a Coroner to one 


who becomes an Approver, norto enquire of Treaſon, g E.q. 1. fufi- 
CES 7. 


Note, the Conſtables have power to Arreſt a man, andto-muake him 
find ſurety for keeping the ay exqgaany 7 ay ah oe and if he will-nor, 
they have powerto impriſon bim untill be fand Sureties, 3 H:4.g. 

Note, It a Labourer be committed to Priſon by the Lord of the Town, 
or by Juſtices of Peace for not ſerving, theyihave power to command 
the Gaoler to ſet himat liberty, for may commit him upon a lag- 

tion : But where he is committed to Priſon by Writ, he ſhall not de 
Viſchar ed without a Writ per Curiam,1g H.6.8. Labourer s $5, | 
' AfJultice of Peace ſent his Letter tothe Sheriff, to- arreſt 7-alledging 
that he was indicted before him of {Murther, by 'which he. arreſted him, 
and carried himto the Iudges, who went to deliver him by the faid Let- 


ter, without other Indictment agaiaſt the Priſoner, |g E. 3, 4tim. North. 
360« 


I. Fuſlice 


|, Fuftices of Oyer and Terminer , and their 
| eAuthbority. 


Pon before Juſtices of Oyer and Terminer, of a mas 
itled, which is nor Felony ; as ifhe fall upon the Fork of another, 
they cannot let the other tro Mainprize, but the Sheriff may well do ir, 
and he ſhall have a Pardon of Courſe upon the Record removed into the 
Chancery, [tin. North.7 E.3. Corone 361. 

The 


ſhall make a Charter of Pardon of Courſe to him who 


kills x man ſe defendendo, upon a Writifrom the chief Juſtice, certifyi 
che marter, he is bailable, E.3.Itin. North. Corene oi, "P 


Note, That before Juſtices of Oyer and Terminer in Treſpaſſe, ifthe- 


Defendang put himſelfuponthe Inqueſt, be-ſhall.not have Eſſoin after the 


lirit dayaſter the Miſe joyued, and they ave Luſtices Irinerant, but other-- 


wiſe is tin the Common Pleas, T. 19 E. 3. Eſſoin 173. See the Statute of 
Marlebridge,cap.17. 
They cannot enquire of rhe Raviſhment of an Heir, for that is given 


byS ſhall be by Writ anely, but they may well eaquire of it as 
2 Treſpale,&c'29 Af 35.Gaards 20. | 

| » that they cannot Error in that which chey do in ſuch 
matter, but ro it to the Juziſdition before themſelves , 29 


4160. 

AJu Oyer and T erminer is of Record , and therefore where ſuch 
2 Juſtice was indicted, for that he had entred an Tndi&tment 'taken: before 
him —_ one, as of Felony, where he- was Indicted but of Treſpaſſe, 
the y-. Preſentment againſt him was hoiden as void by all the Juſtices, 
27 Af.18. 


E. 


Where the Inquiſition is to enquire, &c. the Juſtices cannot do any - 


thing before Inqueſt tuken,&c.30 Aſſ. 5. by Schard. 


A man ſued Treſpaſſe before the luſtices of Oyer and Terminer, and - 
mean hetween the Aion brought and the Judgment, A new Commil- - 


lion of Oyer and Terminer was granted through the whole County, yet 
it was holden cleerly, that the Iudgment of the firſt Juſtices ſhall be good, 
and all other things by them done, before the fitting of the new Com- 


miſlioners, and notice to them made ; but the uſing of thenew Cont - 
miſſion ſhall relate to the date of it, but not to make void any thing ' 


which was done by the firſt Commiſlioners,t 24 Af.8. 
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Juſtices 5 


669 


670 


Fuftices of Niſi Prius, &c. 

Juſtices of Oyer and Terminer through the whole County, may call the 
Bailies of every Hundred infra libertates & extra, and make Inqueſts of 
every | : and Grand inqueſts of all, and may inquire of extor- 
tions,falſe Impriſonments,&c.42 Aſſ.5. , | 

A Commiſſion to enquire of Nufances in the Water of Lee, and being 
in 24iddl. was returned in the Kings Bench,7.19 E.3. Brief 279. 

| Upon a Preſentment in Oyer and Terminey, removed into the Kingy 
Bench, the party ſhall have his Suit from thence, -by Schard , 2, 25 E: 

12, | 
A Recordare} which was before Tuftices of Oy#* and Terminer, was re- 
moved-into the Kings Bench for Error And note, the Record ought to 
make mention before what Iuſtices the Plea doth depend : And there. 
fore itis ſufficient if theenticuling at the. beginning, be Placita coram 


H.&c.29 E:3+.39-Brief 907. 
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I. Fufticesof NiſiPrius and their Au- 


thority. 


Ne ;That in Treſpaſſe before Tuſtices Itinerants, if a man be put 
VN in Inqueſt, he ſhall not have Eſfoine art the firſt day, after iſſue joyr- 
ed notwithſtanding the Statute, for this is intended before Iuftices of the 
Common Pleas , but the Juſtices Itinerants of Oyer and Terminer may 
take an Inqueſt at the firſt day, although that the Defendant ' maketh de- 
fault,T,19 E: 2. Eſſen 173. 


I. Where a Writ of Me(ne ſhall be maintainable,becauje of Owelty, 
and what ſhall be faid Owelty, and where Service ſhall acquit 
-» ſervice, and more, ana where not, 


as he boldeth oyer or more; this is a good Owelty, but not 2 135.4. 
| contra, 4 H.6.28.Meſne I.IS H.6, Meſne 2. 

Alſo the Tenant holdeth of the Meſne by a penny, and the Meſne over 
by 12d. this is a good Owelty for the penny, 4 E.3.35+e/ne 2. But ſee 
here, that a Writ of Meſne doth not he upon a Covenant of acquitter, 
by Markham, nor in no caſe, if the acquitail do not commence with the 
Tenure, the opinion of Bill contre, and that he ſhall not be put to a wric 
of Covenant, and put the Caſe of Walt &c. 4 E. 2.35. See Schard, 14, 
E.3.Meſne 7. | 

Servicedoth acquir ſervice according to the rate which he holdeth of 
the Meſne, whether the Tenant holdeth more or leſle, 4 £.4. 11 H.4.50, 
UMeſne 24*39:E.3.19.Meſne 25.5 £.3.11.& 50 30.E.2.24.HMeſne 40. 
Homage doth acquit Homage, although the other Services are not equall, 
and 13 E.3 Meſne7. 5 E. 3. 49, Meſne 43. and 59. 19 E.2. HMeſ- 
ye 60. 

The Meſne ſhall acquit the Tenant of common Right of the ſervices 

| which the Tenant ought to do him, and' over of Right co the Lord &c. 
39 H.6.31. 
Vide 18 H.z.Meſne 74. adjudge that the Mefne ought to acquir the Te- 
vant againſt all Lords Paramount, viae 29 E. 34.4cc. 

If the Tenant holdeth in Frankalmoigne, or Frank-marriage, theſe fer- 
vices arecauſes of acquitaile for all Services due to the Lord, 4 £.4.3 5.10, 
of Homage Anceftrell 19 E.2,Meſne 61. 


Wi the Tenant holdeth of the Meſne by the like ſervices, Fi,v.z. 


[9 6 oF or- 


672 Meſne. 


'T1, For what manner of Services a man ſhall none acquitaile,ind 
where ſor all ſervices i//nang ou! of Land, «nd where jor all ſcr. 
vices to every Lord, Xx for damages recovered. 


| Man ſhall have acquitaile of all ſervices, becauſe of equality, ifnoc 
of ſervices, which the Ter-tenant of neceſfity ought ro do by reaion 
.of the Land, asis ſuit real, 4 E.3 42. See9 E.3.25. 

Alſo of Common Rigt r, the Meſne hall not acquitthe Tenant, but of 
Services, which he himſelf ought ra do of Right, 39:6: 21. But ſee 
there, if the Lord diſtrain the Tenant for (crvices not due, yet he (hall 
have a Writ of Meſne againſt rhe Meſne, if he will not joyn to him 
&c. and alſo that a Writ of Meſne doth not lie againſt a Deed of 
Acquitaile againſt all people, if not that he is diſtrained by him who 
hath a Seignorie in the Land &c. The fame Law of ſuch Preſcri- 
prion , but he ſhall have Covenant &c. but ſuch Preſcription againſt 
all people is void, by Danby, to make a binding of aquitaile by Pre- 
ſcription , and alſo by Frankalmoigne -of one entire ching which is 
double, if nct that he relic upon the one, and refer the one to the other, 
as toalledge thETenure in Erapkalmoigne; and that by reaſon of rhat the 
defendant and his anceſtors have uſed time our of mind &c.andprefcripti- 
on is no cauſe of acquixail, without. a, Teaure&c. 38.6, 39.and 30 Me- 
ne 4. Priſeit faith, it Lord, two Meſnes andgone Tenant be, the Tenant 
is diftrained for the ſervices of the firſt Meſne, he ſhall have a Writ of 
Meſne patavaile, alchough be hath done the Services &c. which prove, 
thaz payment of. the ſervices is nat aquitaile for the Tenant, See acc. 29 
E.z Meſns 79-29 E.3:19- Yebit isa good iflue ina. Writ of Meſne,that 
he was not diGrained by bis default, and thePlaintiff was forced to take 
the iſſue, 39 *.3. notwithſtanding the ſpeciall matter alledged, as be- 
fore, but that-ſpeciall matter found ſhall excuſe him of damages, and he 
ſhall have a Writ of Meſne againſt his Meſne, who ought co pay to the 
Lord Paramount, which ſee 17 £.3.43- 18 E.3 19. a good Cale, where 

the Meſne ſhall recover damages againſt his Meſne. 

A-Writ of Meſne againſt {': who by Fine had granted to acquic the 
Plaintiff apainſt R. and his heirs, and now he is diſtrained by the wife of 
K, as Tenant in Dower of the Services,and he recovered:;the acquiraile by 
award of che Court for the Reverſion of the ſervices did. remain to the 
heirs of R.P.21 E.1. HMeſne 55, 

If the Lord diſtrain the Tenant. and driveth. his  cattell' into ano- 
ther County, and the Meſne prayes to bring the catcell from thence, 
ſo that he may deliver thecatrell of the Tenant, and'/put- in his own, who 
will not do fo, bec .uſe he may have ap ation for the, driving oug of the 
County, yet he ſhall recover damages for that diſtreſſe alſo againſt the 
Meſne, tor itdoth not appear, butthac he was diftrained in his defaulc, and 

Berry 


p 


Aus 


Birr wked bio, if he would have his Meſne forejudged, 31 E.1.Meſ- 


$3: iir of Melne for the Meſne, for the recovered by the 
Tenant againſt him, where Noſe, for he dunages re &c. = E, 


Meſne 1 
” The Meſve doth. that he held of the Defendant. by Fealty and 
Rent, and'that he was ſeiſed of the ſervices, the Defendant faith, that 


the Rent was a Rent Secky and a good plea, although be was ale 
of the Fealry &c.P,20 E.z. Meſne 13 E.1 Mir ty 6 
A Writ%of Meſhe 'doth not lie, but where he. is for _ 
things which lie in Teniire, 4 E. 3: Meſwe 42,2 £.2+ Eatingwi 

of en Cher - Rent-ſeck, Suit-Reall, and of other things ich x the 
Meſh etibgt 0, nor compell the Lord to take of him, - 5 E, 3.Meſne 
4344 E. 3 Accomp! 17 E2.Meſne58. 

nog thcetrifiarens aquitaile for all ſervices, 19 E. 2. Meſue 61, 

Mere 2. Ex Meſye 59 


A man grants Land by Fine to hold &c. and warrants him for the ſervi- 
ces , afterwards the Lord Paramount diſtrains for rehef due after- the 
 death'of the Father of the Conuſor, the Conulee br ought fine faFoto be 

xcquitted &c. - but becauſe the Relief was due betore the Fine, which was 
a congord for things before, the Conuſor went quit, 15 H. 3. Meſ 
ne 76. 

Note, it was adjudped that the next Meſne ſhall acquic. the Tenant a- 
gainſt all Lords Paramount, 18 H.6.CMeſne 78. &.29 E.3. eſne 79. 
where he brought two ſeyerall Writs being diſtrained by two feverall 
Lords Paramount, and 

Where the Tenant t to do all ſervices for the Meſne, yet if he be 
diſtrained for'a corporall ſervice of the Meſne &c. which mins, 
bus the Meſne himſelf, he ſhall have a Writ of Meſne, 49 E.3. Ac 
compt 44. 

A writ of Meſne doth not lie for the Tenant in Ayowrie, if the las be 
made upon a ſtranger, and not upon his Meſne, -or' upen the. Lord: Pa- | 
ramount, &c.34 H.6. Avowry 25:10 H 6.27. 

= , Writ of Mcſne lieth, if he for whoſe ditreſſe the Tenant de- 

5 hath not a Seignorie in the Land, 9 E. 4. hors de ſon 
f_ Iy. 4 Few 27 E 3. Meſne 15.44 E. 3.2. 

Note, hor the Meſne who ought toacquit the Tenant, ſhall acquir 
him of all charges alſo, aſs, whack are by reaſon of the T enure, as of aid fog 
nary hag: SE.3-11. 
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for all is phos) to Fran ge, andthe Pre. 


cone, to prove the Tegure, an Icy: of the ac 
bur td of Paſtor _ bi all upon the Pre- 
of the ne a roidoranle becauſe he bath 
wy hy Teakire e gift &c. alſo notethere, 


ſcripeish 
nitaile, 
cription, and the illedging 

not Alledged the 

that Preſcription doth not draw aquiraile, if not bim who hath 

Seipnorie inthe Land,” and not againſt all people, ( Frankalmoigne a- 

gainſt all people &c 3 H.6.30, Meſne 4, 

Confirmation'to ho dinFrankalmoigne, is a wood cauſe of acquiter 
of Secular ſervice, not of divine ſervice, 4. E. 3. Meſne 41. But that is 
meant where ſuch Confirmation is by the Donor or his heirs, but ſce 3 
E.2./Meſiie 36. where by the opinion it ſeems, if a man give parcel of a 
Mannour to hold in Frankalmo moigne, and grants.afterwards the whole 
Mannour to a ſtranger, who confirms the eſtate of the \agafirus to- _ 
in Frankalnoigne &c chat he ſhall acquit him by Harvie 2s 
he do not all Atturnemenrt in fat &c. and 3 EE 64. 1 
Tenant did enfeoff an Abbot, and the Lord 
Landisin Fee, did confirm the eſtate, of the Abbot + ih, BU W 

'+-7 the 


—_— and bound him and his heirs to acqu 
in Tail may well biad rhe Fatt by ow 

Reverfion, but'if beds not fhew a deed, the other may well ire $ 

E. 3.26.” Mine 19.. 


But where the acquitaile isdereig ed by deed; by Oivelty 


, or Frankalmoipne, 5 Brat, mrlage or Homage wr page 


fendant ſhall not diſclaim, 4 E. IQ id I0E. 3.25, - 


YE "IE 
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I'V, # here - a caſeof Seo 


Reſcription with 'Tannre; 1s a good cauſe of a *btr nor againſt 
all people, aMo if the Plaintiff claim the equi bt Frankalmoigne, 
and further by a generall Preſcription of -it &e. the advantage of the 
Prankalmoigne is waived, and it ſhall be ace upon the Preſcription 
alone, 


P 


alone, but if he tax the Preſcription i inth 5d ly acquitatle, by 
reaſon-b# the Fra igne, now all is ref 

_— jon is go cauſe. of acquiail ithour Tere, See 16 E. 

30.17 E. 3 Meſne 32. 

ki A of Me ſne, the Plaintiff counted, that he held of the Defen- 
dant, and that he and his anceſtors have ac uitted him and his anceſtors 
tie one of nd Re. the faid, that the Plaintiff hath an elder 
brothet, who hath iflue G. who is alive , fad demanded Judgement &c. 
and it ſeemeth a good —Y 92 oh be hath- -accepted Homage of the 
Plaintiff, bee fe bee a by ſuch matter , bur by aPre- 
ſcription, which ohronmpt.autenky, 11 F.3.CHeſne 36. 

wilhy ith, that by my deed of-acquitter &c, I hall not acquit him 
bat of the ſervices, but by by Preſcription in the ſame thing a man ſhall be 
bound to acquit him of that ve doth not lie properly in acquitail, as 
of ſuit to the Hundred , E. 3.432. An 4h, oo fr ns end, 
and by his eaſon the Writ L not lie of ſuch ſuir by no way 

Herle faith, that a. man ſhall not bave a cdilaaguinlian Khbog by 
Pr n, that. bis Predeceſfors &c, for their A& ſhall not bind the 
Chur 4 E.3, Meſne 42 

It is a good Vinding, by Preſcription, that the Defendant and bis An- 
ceſtors have a uitted bim and his anceſtors, and all choſe whoſe eſtate he 
bath cime out d&c. 27 £.3. AMeſne 15. 

A man cannot pre Frey. «e.cltare, of the part of the Defendant 
erle. 


ina Wfirof Meſne, 4 E.3 3-43 bs | 

Ina Wrat of aintiff. counted that the Defendant and his 
anceſtors had acqui the Player and his anceſtors, and thoſe whoſe 
RE &c, they were attraverſe upon the. Preſcri- 


Far it was found that the Land was to-one £. &c. and thacthe de- 
dant and his anceſtors had acquitted him, and his anceftors umill rhe 
tire of ado emw mg &c. vr no more, and upon that the Plaintiff did 
recover. » 15 £43 udgemene T33 

A man ay well ang an aquitaile by Preſcription, although in 
truth he cannot prov e he aquanl ins Wi of Men, for it 1s tuffici- 
ent, if the Meſa alwa the ſervices do &c. yet the Plaintiff need- 
eth not to alledge that ially, bur che Defendant thall plead ic in deftru- 
Ction of the acquitaile, 5 E:3.49.Adeſne 43, 

In Per gue /ervitia, the Tenant: hall not have enqucant by Preſcripti- 
on, 4 E.3.28: 

Acquitaile by Preſcriggios is extin& by a generall atturnement unto 
the Grantee the S&ignorie, 5'E 3+ £17 6.8.3, by 
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V. Where a Grant by Deed ſhall becauſe of aquitaile, or to bave 
a Writ of Meſne, where Convſance in 4'Conrt of Record, and 
where it ſhall bind hin and his heirs; 4nd where him onely. © 


- 


EF before the Statute he who holdeth by 12 d. make a Feoffment gver, 
ohold of him by a penny, and by the fame Dee bind him &t to ac- 
quitaile, -now this Owelty for the penny, and the Tenant ſhall have ac- 
quitaile for the 11 d.'by the Deed by Br#ing, and that although the deed 
of acquitail were after the Tenure made. But Markham faid, that he ſhall 
be put to. his Covenant” for ſuch acquitaile, if it do not begin with the 
Tenure, 4 E.4.25.MeſneF. a> | 


A Woman bound het and her heirs to acquitaile &c. and took hus- 
band, had iſſue, the Tenant did releaſe the acquitaile to the Husband and 
his beits, the Husband and wife died, the Tenagt brought a Wric of 


Meſte againſt the iflue, as heir to the wife, and recovered notwithſtand- 
ing theReleaſe 38 E.3.12.Meſ/ne 24. : 


onely, ſhall acquit me alſo againſt the wife of K. Tenant in Dower of 


He who acknowledgeth by Fine to acquit me againſt R. and his heirs 
the Services," 31 E. 1. Meſye 55. | bs Ward 


he had at another time brought a Writ of Meine againit his Father, who 

ed, not diſtrained in his default, by which the acquitaite was acknow- 
ledged, and he charged &c. and it was hotden no Eſtoppetl, but againſt 
the Father himſelf &c, otherwiſe it ſhould have been if there had been 


ſhewed 


6 
. 


| the ſpeciall anſwer-by! the 'deed 28" E. 3. 4. Meſne 16. 

A Writ of Meſne was brought upon the deed of che Anceſtor, of a 
ift made unto-bim & heredibas ſic legittimis, with clauſe of Warranty 
and Acquitaile, and confeſſed by the deed, and it being alledged in the 
Count; that the Defendant is ſeiſed of the Services, ſo as the Tenure doth 
appear,:. he ſhall recover the acquitaile,” but that” he ſhould not onely by 
the deed, without alledging Seiſin of the ſervices, or that he was ready 
&c.8 E:3.49. JMeſne 20. 

The. acknowledgement, of the Acquitaile-in a Writ of meſne, ſhall 
bind the Heir for-ever, but otherwiſe it is of Entry into the Warranty 
ypon Voucher,18-E. 2. MMe/ne 54.Youchey 232... 

A Writ of meſne will well lie againſt that coparcener alone to whoſe 
part the Services are allotted &c, 3 E. 2. CMeſne 45. Vide 3 H. 
6.443» 

The Lord granteth over the Seryices of an Abbot , who holdeth of 
one in Frankalmoigne, the Grantor confirms to the Abbot to hold of 
bim in Frankalmoigne}, with clauſe of Acquitaile, and becauſe there 
was no Tenure betwixt them, # was holden that a Writ of meſne did not 
lie upon the deed , for 'a Seignorie of Frankalmoigne cannot be given a» 
way fromthe donor, and his heirs, 3 E.2. fe/ne 46: See 4 E.3. Meſne 41. 
5 E.2, Adeſne 64. It is holden that a Writ of meſne lieth upon ſuch a deed, 
and ſo fees the opinion to be of 3 E.2.before, and it was excepted unto 
by the defendant onely , for that he did not. alledge . ſpecially che pur- 
chaſe. of the Seignorie from the Donor, and Atrurnement of the Ser- 


VICES. 


A Woman grants Acquitaile to- her . yery\ Tenant by Fine, then ſhe 
takes a Husband, and hath iſſue and dyeth, the Tenant brings a Writ 
of meſne againſt the iſſue, who pleads that he bazh nothing by Deſcent, 
but that which, his father heldas tenant by the courteſie'of England, upon 


which they were at iſſue. Berry, If he hath any Land by deſcent,then re- - 


cover your Acquiraile, but if the Heir bave nothing by Deſcent, then ſtay 
untill that time, .4 E.2.CMeſne 52, | HIPS 

A gore was granted unto the Husband and wiſe, and unto the 
Heirs of the .Husband, by Fine, he bronght a- Per que fervitia againſt 
the Tenant, a ericirg Acquitaile againſt the Grantor, and ſaving 
that &c, by which the Husband did: confeſſe the ſame for- him and his 
Heirs, ul it was ;entred and Enrolled, that the Heir ſhould acquit 
the Tenaot. after. the. death. of {his Father,, ' in» the- bfe time”. of 
the wife, which nate , by Fitzherber: ,: the. Services of meſne againſt 


him in the Remainder living, the Tenant for life of "rhe meſnalty, which 


is a ſtrange Caſe, but this is-by the confeſſion, and. the Enrolment one-- 


ly. 5. E.3, HMeſne 56, 
Where he who confeſſeth - the-. Acquitaile 


| | vho le ;- cometh in at the: 
Grand-Diftreſſe, and faith that he was not diſtrained in his Default; 
— and. 
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> 9" #2 him, he ſhall be forejudged and render dame- 


and that 1s >"? 

19/E.3.Mejne 68. Tf, YAH 1 
ker an acquimile cknow/t a Fine;x writ of Mefne doth 
lie to-4cquit him of ady thing c 


Heſne 76. F, : ; . 

A deed of acquitaile was adjudged. void, becauſe it was made in the 
time of warrte @c.18 H.3. Meſne 77. 

329 H.6.30. A/tten ſaith, that preſcription neither” makes nor draws an 
acquitaile, where there is no Tenure, and there the party alwayes in his 
Cone, ought to fet forth a Tenure: 

See8 E.z 58. where the heirwas bound to acquitaile by the Deed ofthe 
anceſtor, although be was not ſriſed of the Services, +S 


_ — 


————_—— 


£ VI. Where a man ſhall have a Writ of Meſne, where wo ſerviee ir 
behind, and the Lord hath acquitted him, and where 


not. 
Pp faith,that notwithſtanding that Relief be not due, yet if the Te- 
_=__ diftrained, ee ating avon the Mele, the writ 


lieth well enough, if the Meſne will not joyn, beeaufe the Tenant cannot 
abatethe Avowrie, 10 H.6.27. wide 13 HA6. Meſne 3. a1 

T berp faith, that if the Lord diſtraineth the Tenant for the Servi- 
ces, of the” Meſne which are not due, the Tenant ſhall have an ation 
of Treſpaſſe againſt him, and recover his damages, and thereuntd agree, 
Shard wn ily, On 17 E.3. 15. ao Ther faith, that a Writ oi 
Afeſne doth nox lie for the Tenant in thar caſe, 31 E.z. Joinder is aid 14. 
but Seton held chathe ſhould havea Writ of meſne, for upon refuſal! co 
join wi mr for then he'is diftrained in his default, though 
nothing EC. | red 
Where there are two Meſnes, and the Lord diſtrains for the Services 
of the Meſne nexttco him, now the Tenant half kave a Writ againſt 
his Meſne, although that the batt paid the Serviees, for payment of ſer- 
vices is 10 acquitail tothe Tenant where heis diſtrained &c. by Pry/oit, 
39 H6 30:Meſne 4. But in fuck: Cafe he ſhall not recover damages as 
gainſt the Me/ze, 17 E. 3.44 Where Sroxe faith, it is ſufficient to the 
Meſne that be hath done that which he ought to do, bur row faid, that 
« Writ of Meſne doth lie, becauſe diſtrained bythe Lord, be ic for caule, 


or without cauſe, and 1& E:3/1 9. 4fe/ae 45, herecovered: | © 

If there be many Mefnes, and: the: Lord avow iponthe Mefne nexc to 
him, the Tenant ſhall bave a Writ of Mefne againft his Meſne, and fo 
each by the other untill &c. 34H 6.46. £vowry 25. and fo adju 17 
54 44 Thata Writ of Meſce lieth for the Mefn 

$990 al = Non og; Euro 


6 agatnſt the Melge, 18 


Bac 


LI 5 4 = 4 
-Mefve. n 


But if the Lord ayow upon a ftranger, no remedy for the Tenant, for 
beſh have'a Writof Meſne, 17 £.3.6. and ford E.3. foindey int 


ſhall nor 
4id, 14. 34 H.6,Aoorrien 5th £.3-35. be may Joyn if his beaſts be in» 
ont Ihe thoſe of tha Tenaoe, although the Ayowrie be wpon # 
tranger. . o | ; | , . s 
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VII2-here Seiſtn of Services is a cauſe of acquitai/, aud where 
tender of the ſervices, Ws 


OY fep ym ney he had co bind him, the Plaintiff. aid; that he | 
of the Defendant, and that he was ſeiſed of his Homage, and 
he and his anceſtors had acquitted him and his anceſtors time gut © 
&c.the defendant faid; that the plaintiff had an elder brother living, and it 
ſeemed-tobe a good anſwer ,becauſe the binding is dereigned upon-the 
Preſcription ,.4t which caſe 'Seifin of the Services is- nor materiall , 
but if be had al onely the Tenure and the Seiſtn of the Homage, the 
Defendant be concluded, 431 E.3.Me/ne 36. 
Nate, that he who pip erent tor cauſe of owelty, oughtto 
5 thathe holdeth.of the Defendanc by fuch ſervices, as if ic 
be by ; Of which be demandeth acquicaile, and that the Defendart 
is ſeifed of Haes. ortbic he hath tendred his Homage, 30-E.3. 
23. Meſnegoy E349. he needs no Seifin.in fuch caſe. 
But when the Acquitaile is demanded by the Deedof the Anceſtor, al- 
og ww 7, he count that he ary him &c, he nibreconet the acqui- 
tai Deed acknowledged, notwithſtanding ing otthe 
Deſeidart, has the Plaintiff hath .not done nor cendred om Froyws 
«a £13.49; Meſne 20;- * | 

A Writ of Meſne for acquitaile of ſuit to the Hundred Court, it ſhall 
not be maintained .upon. a Deed confeſſed, nor by preſcription, bur if 
he could have alledged Seifin &c. the Meſne ſhould be: bound, as wer/on 
conceives upon the Caſe, bur ſee the book, that ſuch ſuic doth not lie ac 
all in acquitaile, becauſe royall, and {hall be done by the Tenant by rea- 
ſon of his Refiancy, 4 E.3.42.Meſne 42. | | 

Meſne brought againſt one Parcener, alledging the fervices to be alot- - 
ted to her, and ſhe ſeiſed of the ſervices &c. this is a good cauſe of ac- 
qujtaile, 3 E-2. Me/ae 45:19 E,2.Me/ze 61. and there: ſhe ſhall not have: 
ai of the others, -3 H 6.43. | 

Seiſin of ſervices is not traverſable, where-he layes the acquitaile in 
the Right as Preſcription, or by Feoffment of the anceſtor,and acquitaile .. 
at.all times, after that Feoffmert, 4 E.2.Mz{ne 63. : | 

In a Writ of Meſne, it was alledged for the binding,- that he held of - 
the Defendant by Homage, and he ſerſed of the fervices challenged, be- 
cauſe that Homage is a cauſe of warranty, and the Plaintiff recoyered, . 
13 E.1.Meſze 73. An .. 


» 
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the anceſtor, preſcrig —_ Deg HH Need 
| F or, pÞ iption or | 100-&cC.not | r e | the 
me ſervices, by which upon ſucly bindin@by'ſcifin &c, nap.cqpng lea 
roy pan for that an infant ſhall nac be forejudged within DOE. 
See 5 E.3.11:and 5oand 56:that Seifin of it ſelf is cauſe of acquitaile of 
other ſervices; and ts traverſable,” bur Seifin of ſervices alledged, ſhall 
not eſtoppe the defendant to ſay that he doth not hold of him, and fo to 
ouſt the acquirtaile, 20 E. 3. feſne 13. | ids 
When a man gives Land in Tail, Texenduw &e. and doing the ſervices 
due unto the chief Lord, the Donee ſhal{ not have acquitaile of Rent, and 
| &- he may do,withour alledgingin fa&, that he'tendred them to 


| d, which he refuſed &c.21E. 3.49. 


— 


V1T1.” The form of the Count or Declaration.in. a Writ of 
Meſne. | ah Uni] 


of. one Form, - whether it be bro -the Tenant in' Demean 0r 
by the Meſne &c, 17E.-3 4418 E-3. 195Et 7: Meſme7z. 

Tenant for- life, .theRemainder over'in Fee, ſhalt have a Writ of Meſ- 
ne, and ſhall countas very Tenant; for this is the ancient form, 15 H.6. 
eHMeſne 2 17 E:3:39. he ought to alledge in the Replication that the 
remainder is over in Fee. _* | FL 2 

In a. Writ of. Meine; , the Plaintiff declares , that he is diftrained 
by three ,, betwixt, whom and him:the: Defendant is Meſne &c: and 
the Defendant faith}, that one of the three is dead , yet the Declari- 
tion is.go0d, for he is a ſtranger, 'and the Judgement ſhould not be al- 
tered von the forejudger , for. now they two are chief Lords. 10 H:6: 
27: AMeſne 3: | 

He ought to alledge a Tenure between the Meſne and/him who di- 
ſtrains in his Count, but not by what ſervices certain, becauſe he is 
ranger, and that ſhall not be tried betwixt them, © and if he declare of a 
Tenure of the Meſne in Frankalmoigne, he ought to alledge the com- 
mencement of it, and if he declare further of an acquitaile by preſcrip- 
tion generally , the Declaration is not double, but the Frankalmoign- 
ne waived, he may alſo referre the Preſcription to the Frankalmoigne, 
and then it is ſingle, and, upon that he ſhall be acquitted, 39H. 6. 30. 
and 4.E.4 25. 4eſne 5, 

Bur ſee 9 E.4.hors de ſO» fee x5. thatis in the EleRion of the Plaintiff, 
if he will declarethat the Defendant holds of him'who diftrained, or not, 
but if he do not declare ſo, the Defendant may well ſay, that the Land 
is out of the Fee of him who diftrained, and if he do fay fo in his De- 


Charation 


TH E Declaration in a Writ of Meſne ſhall be alwayes generall, and 
y 


©. 
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Mejne. 
ctaration, then he ought to traverſe. the Tenure, &+-c, 

Ir is not materiall tg.alledge the quantity of the Services in the Dec!» 
ration, for that ſhall be faved to the Defendant by proteſtation': but if 
he declares that he holdeth all by one entire-Tenure, 'and one Service of 
the Meſne, where in truth he holdeth by ſeverall Tenures , and ſeveral] 
Services, the ſame is naught, 2 H:5.2. Meſne 6. of the quantity of the Ser- 
vices , not traveriable in a writ of Meſne. See $ F:3.49.meſne 2016 F.;. 
meſne $0. and 19 E:3-me/xe 37. Where the Defendant ſaith, that the land 
and affo other. land is holden of him by the Services alledged by the Plain- 
tiff , yet the Declaration was awarded good, fo the quantity ofthe land 
i5not traverſable. 

He declared that he beld of the Defendant who beld over of fF. where in 
truth the Defendant held of a W. and he over of f. this is a naughty De- 
claration, 44 £:3.we/ne 27. The ſame Law, it he declare that the Defer- 
dant holdeth of 7. whereas in truth he holdeth of F, but in the Right of 
his wife 22 £:4.35. 

The Count is, that he holdeth of the Defendant by twelve ſhillings, &c. 
and that he 15 diſtrained for Homage, and ten ſhillings, (-)-to pay two 
ſhillings to the Defendanr, and ten ſhillings ro the Lord,&c. and yet the 
Count .for this is to the action for that part,&c. 30 E: 3.4. Meſne 39. 
' He who claims to be acquitted of Service for Service,&c.he ought to dc- 
Care , that he hath done or tendred the Services to the Defendant, 30 E: 
3.23. Meſne 4. yet the Seiſin is not traverſable', be it by Preſcription 
or Omelty,5-E;3.49. As if the meſne bring a writ of meſne, he ought to 
declare that he is diſtrained, &c. 17 E: 3.44. 

A writ of meſne by two busbands and their wives, ſuppoſing that they 
are diſtrained by their Plow-Catrell, it is a good Declaration , notwith- 
ſtanding the exception, that the wives cannot have Goods in Common 
with their husband, 14 E.3.meſne.8. 

Ir1s fufficient to declare that he was diſtrained for the Services of the 
Defendant, without ſaying which Services, 14 E.3.meſne 10. 
| If the Plaintiff be driven to ſhew the cauſe of Acquitail. and he alledg- 
eth it in a Declaration upon a Deed, or Fine, as for Frankalmoign, &c. 
which Deed being ſhewed doth not maintain that cauſe, but proves Ac- 
quitail for another cauſe, . the Count ſhall abate per Curiam, yeta writ of 
meſne lveth without a Deed,4q E: 3.19.me/ne 41. 

The Plaintiff in meſne demands Acquitail by reaſon of a Gift in Frank- 
almoign, rendring Rent, and the ſame was challenged, becauſe it cannot be 
Frankalmoign , where a Rent is reſerved, and yet the Court held the 
Count good, 13 H:4. meſne 74. 

A meſne bringeth a writ and declares that he is diftrained by the Beaſts 
of his Plow, and the Declaration good, although he is not Tenant in De- 
meſne, 17 E.3.4418 E.3.19. 


S116, 


Mejne. 


IX. Bar of Acquitaile , or Extinguiſhment of it. 


. Woman meſne, took a husband, had iſſue,and the Tenant did releaſe 

the Acquitail to the husband and_his heires; the husband and wife di- 

ed, yet the iſſue was bound to the Acquitail, notwithſtanding the Releaſe 
20 the husband,z$ E.z,10, Meſne 24. 

A Grantee of a menalty over by Fine, ſhall not ouſt the -Tenant of his 
Acquitail againſt the Conuzor and his heires, untill he hath atcorned, &c, 
40. £.3,7.meſne 26. 

So if the Tenant be attendant to-another by his voluntary agreement 
although the Defendant hath not granted to him che Menalty, it is a 00d 
Bar,19 £:2.eſne 60, But if the Defendant faith that the Tenant hath 
- attornedto the King, the Plaintiff may well avoidit, by ſaying, that ir 

was by conſtraint,&c. | 

If the Tenant be attendant to the Lord, he ſhall not have za Writ of 
Meſqe,nor Acquittailafter againſt the Melſne, 17 E:3:41,4 E:3.19 Meſne 


I 
, The Tenant ſhall. not havea Writ of Meſne, nor Acquittail of a thing 
which himſelf of right ought to do, or by matter in Fait,zo E:3.4. Meſne 
39.49 E.3.10.21 E.3-49. nor by the Deedofthe-Plaintiff himſelf, r. ZE, 1. 
Meſne 72.4 E:3.42. Meſne 42.17 E:2. Meſme 58. 

It is no plea that the Plaintiff hath nothing in the Freehold, becauſe the 
Meſne ſhall have it, r.E.1.me/ne 93. 

Ina Writ ef Meſne, the Defendant ſaith, that the Plaintiff hath no Fee , 
nor Seigniory, and at iſſue upon that 4 - Dwzre if it ſhould not be that 
the Defendant, or he who diltrains hath not Fee-nor Seigniory, or whe- 
ther it ſhall be intended as the Plaintiff hath brought his Writ, as Meſne, 
which ſeems che ſtrongeſt. intendment, 14 E. 3.9.. 

It is a good Plea in Barto ſay, that he who diſtraineth hath not Fee 
nor Seigniory,27 E: 3.CMHeſne 15. See the-contrary, 10 E. 3. 28. And;to 
ſay that be himſelfhath, not. Fee nor Seigniory is a Diſclaimer, 14 E: 3. 
Heſne 7.18 E.3.Meſne 16. | 

It is good plea prima facie, that the Plaintiff is but-Tenant for life, and 
if he holdeth in Dower, or otherwiſe, is Tenant to the Lord, as for a Re- 
mainder oyer.in fee, the ſame mult be alledged, 13 E.3. e/ne 12. 17 E.3. 


3 9- 

If the Lordn Frankalmoigne grant over the Seigniory.—the Acquittail 
is extinct, becauſe it ſhall be ogely of the Donor; and now he is attendant 
to another,4 F.3, 19. Meſne 41, . | 9 | 

It is a good plea for the Defendant to ſay, that he never hadany thing 
in the Land in Demean, nor in Service,&c.3 E.2. Meſue 46, 'But ile that 
the ſame 1s no plea but by the driving of the Plaintiff to alledge the ſpe- 
ciall binding : As he who faith, that the Plaintiff doth not hold of him, 

yet 
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Aeſne. 
yet heſhall be bound by the Deed of the Anceſtor, 5 V.2.Weſne 64. 

Where the binding to the Acquitail is dereigned by the Deed of the 
Anceſtor; it may be avoided, becauſe he hath nothing deſcended to him 
from the ſame Anceſtor 4 E.2. Meſne.y 2.ſce 14 E.3.Heſne 7. 15 Af. 9. 

If « Writ of Meſne, the Defendant faith, that the Husband of her 
Grandmother aliened the land before the Statute, he bad not'any 
thing bur 1a the right of his Wife, trohold of him and his Heirs: And that 
ſhe hath brought her C5 i» vir for the Land , and admitted a good Bar, 
the Plaintiff ſaid, that the Grandmother made the Feoffment when ſhe was 
lingle, before Marriage,&c. 4 E.2. Meſne 63. 

It is no plea for the Meſne to fay, that the Rent whereof he demands 
Acquitail, is bus a Rent»ſeck, where the Acquitrail is claimed by Deed of 
the or,t.E.T. Meſne'62.F.N.B.136. 

Where the Plaintiff claims Acquitail of Suit, it is a "good plea for the 
Detendant, that he nor his Anceſtors never did ſuch Suit, 11 H. 3. 2feſne 
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A Writ of Mefne, ſuppoſing that the 'Defendant was Meſne between 
him and the Queen, who diſtrained &c. It isa good plea that he held im- 
mediatly of the King, 29 E:3.eſne 79. 

Where the binding is made by preſcription againſt the Defendant and 
his Anceſtors, for the Plaintiffand his Anceftors, it isa good plea, that 
the Plaintiff hath an elder brother, 11 E.3. Meſne 26. 

But ſuch Acquitail ſhall be well —_—_— againſt one of the Siſters on- 
2: ul the whole Menalty is allotted to her, yet all of chem cogether 

pay Relief for it, c. 19 E:2. MeſneGt. 
Our of the Fee of him who diftrains is a good plea,g E. 4. Hors de ſon fee 
I5. 12 E.3.56i4,24:17 E.3.1ſme 32.contrary,1o E.3.28. 
Lord; Meſne, and Tenant are, if the Lord purchaſe the Tenancy, the Ac- 
quicail is extin&,2 E.2. E xtiwgni/oment 6. 

Note that he who recovers the Acquitail ſhall have no more but the 
Services alledged upon the Recovery, and for'no other thing, nor againſt 
another Lord. 
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X. Where the Tenant for liſe, or in Dower ſhall have a Writ of 
: Meſne, and where the Writ ſhall be brought againſt them, 


for term of life ſhall not have a Writ of Meſne, but when the 
Remainder is over in Fee, ſo-that he is Tenant to the Lord, 15 H.s. 
Meſne 2.17 E:3.34.13 E.3.Meſne 12. 
Tetant in Dower ſhall have a Writ of Meſne,13 E.3.CMeſwe 12.25 E. 
3.Meſne 17 t.E.1, Meſne 72. 
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_ Ti 44 <a 4 of F) + at Ls | 
Meſne. 


He who hath a Deed of Acquitail againſt the husband of Tenant in 


634 


Dower, of the Menalty and his Heirs, ſhall have a Writ of Meſhe againſt M 
the Heir, living the Tenant in Dower, not againſt him, 31 E. r. Afeſne Ky 
| e 
5 evan for life ſhall have Covenant againſt him in the Reverſion, but 
nota Writ of Meſne,17 E.3.Meſne 33. | | Iv 
- Ifthe Meſne leaſeth bis Menalty for life, the Writ lyeth againſt the s 
Leſſee, not againſt him,1 2 E: 3.2feſne 11. 30 E. 3. 29. but it is there ſaid, 
that the Judgment againſt Tenant for life ſhall not bind hint in the Rever- $ 


ſion. 

Ina Writ of Meſne, the Defendant faith, that he hath but for life in the 
Mannor to which the Services are regardant, the Remainder to T. and 
that this Writ is a Writ efRight,&c. And they were at Iſſue, whether he 
had fee, or for life. 10 E.3.58.Meſne 21. 

Birry ſaith, That the Tenant for term of life ſhall haye a Writ of 
Meſne againſt his Leſſor, as well as Tenant in Dower ſhall have it, quere 
4 E.2.Meſne 5T. | 9 

A Writ of Meſne doth not lye againſt Tenant by the Curtefie, Tenant f 
of the Services, but againſt the Heir in Reverſion, which ſee, 5 E.2. Meſne ( 
— $2-14 E:Meſne 71.contrary. : 
i Meſne ſor Tenant for life againſt his Leſſor,21 E.3.49 Meſne 49 4 E.2. 

HMeſne 51.6 E 2: Meſne65. | LL 

A Writ of Meſne lieth againſt Tenant in tail, but not forejudger, 14 E. t 
2. Meſne 70. But fee there, becauſe that the Tenant in tail was fore-judged | 
ina Writ of} Meſne, the Iſſue could not diftrain for” the, Services ,, the | 
Judgment ſtanding 1n force. 

Alſo it lieth for Tenant in tail,e. F.1.Ape1 19.120. 21 £.3.49. 

Birry ſaith, that this Writ doth not lye, but betwixt very Lord, and 
very Tenant,z E.2. t xtingui/hment 6. 
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Xl. Where fore-judger ſhall be in a Writ of Meſwe, an1 where 
in a Scire facias, and where ag init the Lord alone. 


THz Meſne ſhall never be fore-judged after he hath once appeared, 10 
| H:6.26.13 H.6.Meſne 3.contr.13 E:2, Meſne 68. and 46 E:3.31. 

In a Scire-facias upon Acquitail confeſſed in-a Writ of Meſae, the 
Meſne ſhall not be fore-judged, bur ſhall be alwaics diftrained untill be 
appear, and then he may plead any.plea in Bar, - or in Extinguiſhment of 
the Acquitail, and the Judgment in this Writ is not. thathe ſhall acquib, 
but that heſhalt be diftrained to acquit,5o E.3:23.. 

But ſeezr E r..Meſne 51, and 13 E:2. Heſne68. That the Meſne 
ſnall be fore- judged in a Scire facias upon default, or upon Verdi 
paſſed againſt him, and therewith agreeth the Statute of we#F. 
2.cap. 


Mefne. 
2.cap.9. F, N, B.136.and 13 E. 2. upon a Verdi paſſed avainſt the 
Meſne; the Tenant who ſued proces of a Skate upon a Scire facias, could 
not recover damages, without having the Meſne fore-judged, for which 
he was non-ſuit, and took the proces at-the Common Law. 
A Writ of Meſne againſt Husband and Wife, fore-judger doth not 
|ye for the benefit of the wite, bur proces at the Common Law, 7 E:3.41. 


Meſne 18. 


Note, fore-judger againſt the husband and wife is Error, not void by 


Strope, for (ui in vita doth not lye for the wife : Other Serjeants teldit. 
void,9 E:2.2fe[ne 67. See 32 E:3. Receit 12) by Sadler and Mowbray, 
that the Judgment is void, 30 E: 3.28. 

An Tofant ſhall not be fore-judged,7 E:3.4Meſne 66. 

Fore-judger ſhall not be granted againſt Tenant in tail, or Tenant for 
life,by the Statute, but where it was granted, the Iſſue in tail could not d:- 
train for the Services, untill the Judgment given againſt his Anceſtor, was 
lefeated by Error, 14 E:2 2eſne 70. 

The Heir of the Conuſee of Acquitail, brought a Scire facias, and being 
fund that he was diſtrained for the default of che Conuſagghe recovered 
(amages., but no fore-judger, becauſe he is not the ſame Mon to whom 
the Conuſans was, &c 18 E:2. Meſne 57. 


So if the Conuſee bring Scire facias againſt the Heir of the Conulor , 
is becauſe not the ſame perſon who acknowled- 


&c. no fore-judger ſhall 
ged,&c. ſo our of the Statute, but if he do appear and be fore-judged, or 


itbe found againſt him, he ſhall pay damages, and alſo ſhall be' fore-jud-- 


d 46 E:3.3t, 
ores judger doth-not lye but where all thoſe which have. any thing in 
the Menalty, are named.inthe Writ, and alſo appear, ſee this 3 H: 6. 38. 
ig E:3. Erroy 1. 

Note, the Statute faith, that by 1d ftatutum providetur remediam (> 
lymmods, cum fit unss Medins tant. inter Dominum diſtrimgentem, & te- 


1-11em, bur this is onely to be intended of fore- judger, for the Wrir lieth, , 


ifthere be twenty Meſnes, and for each iaſt the other. | 
Fore-judger doth not lye againſt him who hath bur for life; as a Mea- 
nalty unto the husbandand wite, and to the Heirs of che husband, chey 
ſhall not be fore-judged, andrthat is becauſe one of them hath buc an E- 
ſtate for life, and not onely for the cauſe of Coverture,&c.5 E; 3.Per que 


ſ[ervitia 16 


Note that Fore-judger; nor Proclamation by the Statute, cannot be a-- 


rainit one Defendant, if not againſt themall, and therefore if in a Writ 


of Ward, or Meine againſt two, one be returned diſtrained, and that the 
other hath nothing, yet no Proclamation ſhall iſſue forth, untilthe other* 
be returned warned aiſo, for the Proclamation-cannot be ſevered nor ap-- 


portioned, nor the fore-judger uponir, 19. E. 3. Proclamation 5: 


X11. her: 
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7 Lil id : be for to recover the Acquitail before 


the point tryed in the Originall, where he ſhall not have Judg- 
ment for to recover the Acquitail, 


Pon Iſſue joyned and found, that he was not diftrained in his default, 
Li Plaintiff ſhall recover the. Acquitail preſently, 44 E. 3.2: Meſre 
2411 H 4-51.22 R.2. Meſne 22.16 E.3.Mefne 31.15 E:3:Adeſne 38, 18: 
E:3-19.MMeſne 35.5 H.7 3.16 H.7.9. ; 

Scire facias upon a Fine of an Acquitail confeſſed in a Writ of 'Meſne, 
at the Sicut alias, the Sheriff returnerh Iſſues, the ;Defendant doth not 
appear, the Plainciff could not have a Writ of Inquiry of Damages, for 
the Judgment in this Writ ſhall not be other, but thathe ſhall diftrain for 
the Acquitail, and ſhall never render damages, where he makes default in 
this Writ, ſo as Diftrefle ſhall be contiuued till he appear, or be forejudg- 
ed,5o E:3.23.Meſne 29. | 

Judgment over the aconeell, where the YVrit was abated by 
Judgment , ape the Meſne bringeth the Writ, and Ifſue is taken nor 
diftrained in ult; and no ſpeciall matter alledged by the Plaintiff ro 
maintain the Writ : And found the Acquitail due, but that he was not di- 
ſtrained, for he could not be when he was not Ter-tenant, for which the 
Writ abared, and Judgment of Acquitail for the Plaintiff, 18 E, 3.19. 
Meſne 35. | 

But upon that Tſſue found direRly forthe Plaintiff, he ſhall recoyer da 
mages, and a Writ to diftrain the Defendant to acquit, &c. 14 E, 3. Me 
[ne 7. and therewith a 15 Aſſ.9: Meſne 44. 

It is holden 31 E. 4, - 44h 136. Thar no Judgment ſhall be given 
upon this , iſſue not diſtrained, before it be tryed, | 
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X11l. Where after Judgment to recover the Acquitail, or after con- 
ſeſſion of it, the Plaintiff ſhall have a Scire facias, or « Di- 
{tringas ad acquictandum, $&c, 


ire faciasagainſt the Heir upon Recovery in Meſne againſt the Ance- 
Sir he had judgment agamit the Heir, and Diftringas ad acquietand. 
which way not ſerved nor continued, and two or three years after the 


Plaintiff prayed remedy, and had a Diſtreſſe as the Statute 
though that the Judgment was long time before, and proces of execution 
granted upon it, and not purſued,q5 E:3.24e/ne 28. the Heir ſhall not be 
ore-judged by default, becauſe he is out of the Statute, which ſpeaks only 


of the Conuſor,&c. bur a Diltreſſe infinice ſhall iſſue, 46 E, 3. 31, Pro 
47153. 


requireth, al- 


Upon 


AMeſne. 


Upon iſfſaes returned at «/ias Scire facies, againſt him who hath confe{- 
ſed the Acquitail, the Plaintiffprayed a Wricto enquire of rhe Damapes, 
and could not have it, for he ſhall not hayedamages in this Writ, if the 
Defendant never appeared, bur Diftreſſe infinite ufitill he appear, 50 E.3. 
13. Meſne 29.45 E. 3+ Proces 152. 

The Judgment in Meſne was , that the Plaintiff ſhould recover, & dam- 
us, & preceptums fuit to the Sheriff, quod d5ſtringer ad acquietand, 34 E.z. 
Moiſne7.1y Aſſ.g. Meſne 44. 

Hee who ſues Proces upon the Statute ſhall never have d aniages with- 
out fore-judger of the Meſne, hurt he may be nen: ſuit,and ſue at the Come: 
mon Law, 13 E.3. Meſne 68. 

Diſt ring. ad acquietand. upon the Acquitail confeſſed a year before, the 
Defendant came, and pleaded/and afterwards caſt a Prote&ion. Bur note, 
he could not have pleaded a plea to defearthe Judgment in the Originall,' 


but onely to ſtay the Execution, 31 E.z. Proreion 53. 


XIV. Whenthe Meſxe fall have aWrit of Meſne. 


uy Writ of Meſne mn by the Meſne, the Writ and Countſtall be 
generall, that he was diſtrained by the beaſts of his Plow, and -a good 
Count, and not diſtrained in his defaulc a good iſſue, but upgg ſuch iſſue 
the Plaintiff ought to alledge all tte eſpeciall matter , ſo as the Jury may 
enquire upon it, 17 E:3.44.Meſne 34.18 E. 3. 19. Meſne 354 And there 
the Writ, was abated upon ſuch geverall iſſue taken, and verdict, that he 
ought to have the Acquirtail, but that he could not be diſtrained, becauſe 
be had nothing.in Demeſne; &c. .. . 

Note, the Meſne ſhall not have Meſne, if not inreſpe& of the damages. 
of ro the Tenant by the default of his Meſne, and ir behoveth that execu- 
tion be had againſt him of the damages, &c. And his Meſne ſhall have 0y- 
?r of the firſt Record; becauſe this Writ is grounded upon it. Yet wilby 
ah, That becauſe this isan Originall Writ, he ſhall not have ©yer, buc 
there the Meſne ſhall alledge all che matter in_ his Couat, 20 8. 3. Meſ/ne 
14.41 E.3:11. , 

It is holden?e. E. 1. Meſne72. That the Meſne ſhall have a Writ: of 
Meſne.&c.29 E.3:Meſne 79. If there be twenty Meſnes, every one may 
have a Writ of Meſne againſt the other, and 34 H. 6. 47, Avowry 25. And - 
ſee alſo for that, 17 E: 3-39. and 44- 

The Meſne being Tenant for life of the Terancy, ſhall haye a Writ of 
neſne againſt his next Lord, 17 E,3.39. 
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XV. where the Defendant in CMeſne may diſclaim i” the Seigniory. 


Ole faith, That the meſne cannot diſclaim in a Writ of meſne, becauſc 
upon this, a writ of Right for diſclaimer doth nor lye, fo noc like tg 
Avowry. Schard and Ala. contrary, when the Acquita'l is laid for cauſc 
of Seigniory between them, &#c. But Scyope ſaith there, that after that the 
meſne hath ſaid that he hath nothing by d ſcent, he ſhall never diſclaim 
in the Seigniory, for ſuch pleading 1s a confeſſion of cauſe of Acquitail, 
14 &:3 Meſne7. 
Finchaen ſaith, That the meſne may diſclaim in a writ of meſne, 44 E: 
3.2.Meſne 27. | 
In a writ of meſne, the Defendant did diſclaim, the Plaintiff wou!! 
have eſtopped him, becauſe that in a writ of meſne againſt his Father, 
evhoſe Heir he is, he pleaded that he was not diſtrained in his default, and 
thereby did acknowledge the Acquitadl, and no Eftoppell: but #/i/by faith, 
That againſt a ſpeciall Deed of his Father of Acquitail, he ſhall not d({- 
claim, 28 E.3.Adeſne 15. 

The meſne may ſtay the Acquitail by Diſclaimer, if not that he be bound 
by Charter, 18 H.3. Meſne 77. or by a Ternure in Fair, or by Preſcrip- 
tion, and then he cannot, 5 E: 2. Meſne 64. 16H. 7 1. acc. VVhereit is 
ſaid, that Diſclaimer lieth where the Acquitail is dereigned by Preſcripti- 
on, as Anceſtrell : Zzrt. agrees, if not, that the meſne be ſeiſed 
of the Services of ſuch Tenant ; And fee 16 H.7.1. where the Plaintiff did 
aver his writ after ſuch Diſclaimer, to ſave damages. 

In meſne the Defendant diſclaimes, the Plaintiff faith, that he holdeth 
of him by Fealty and Rent, and he ſeiſed of the Services. The Defendarr, 
That- he had bur a Rent-ſeck, and at iſſue upon the Tenure. #at/«», 
which proves that he cannot diſclaim, but ſaid there, that the Defendant 
confeſſed that he had a Rent-ſeck, and the Plaintiff faid, that it was 2 
Rent-ſervice, which was a Tenure, and he ſeifſed, by which the general! 
iſſue was taken, if he held of him, or not, 20 F.z. meſne 13. 

Meſne by Tenant in tail againſt him in the Reverfion, he may well di{- 
claim if he be bound onely by reaſon of the Reverſion, if not, that he be 
bound by a Deed of Acquitail,8 E.3.26.meſne 29. ſee 40 E:3. 27. Finch 
den,vi.22 E:4.35. 


—_— 


—_— 


XVI. The manner of Acquitter of the Plaintiff, and to diſch 15e 
himſelf of the Damages. 


11by faith, That the manner of Acquitter in Meſne, is not to reco- 

ver invalue, as upon a Warranty, but the Defendant ſhall be di- 
ſtrained by his Cattell, ro put his Beaſts in the Pound for the Beaſts 0! 
the 


Meſne. 
the Tenant,14 E:3.me/ne 7, and therewith agrees ,32 E. 3.weſnt 35. 17 
£:3.6. and 44. 34 H:6.47. and 15 E:3. Joynder in eAide 15. and3g H: 6, 
30, tO put his Cattell into the land to be driven for the Cattell of the Te- 


nant,or to put his into the Pound, in the place of the Beaſts ofthe Tenant, 
I5 H:;6.de/ſne 3, 


«a - — —_—— 


Ee _—_— 


XVII. Meſne againſt him who hath a R-verſgon, or Remainder, 
where there is a Tenant for life, Meſne, and the Writ doth 
not iye againſt him. 


Ord, Meſne, and Tenant by Homage, the Meſne grants the Menalty 
ver for life, the Tenant attorns, and afterwards is diſtrained for Ho- 
mage, he ſhail have Meſne againſt the Leſſee, 12 E: 3. Aefne 11. Qnere 
for Tenant for life ſhall not do Homage, 40 E:3.7. AMeſne 26. and 10 E. 
3.58.Me(ne 21. andthey were at iſſue, if the Defendant had the Mannor 
to which the Services were regardant in fee, or for term of life. 

A Menalty was granted unto the husband and wife, and to the Heirs 
of the husband, who acknowledged the Acquitail for him and his Heirs, 
in per que ſervitia, and died,and his Heir was bound to acquitail, living 
the wite,&c, Fitz. It is a marvellous caſe. So it ſeems by him, that for 
cauſe of Lordſhip only, he in the Remainder ſhall not be bound to acqui- 
tail, living the Tenantfor life, 5 E:3. Meſne 56. 

It is faid, that Meſne doth not lye againſt the Heir "in: Reverſion, 
living Tenant by the Curtefie, becauſe he is Texant to the Lord, - 14 E: 
2. Meſne7 2. but 4 E:2. Meſne 52. contr, And the meſne lieth againſt the 
Heir in ſuch caſe, See F. N;8.136.ac. a 


— _— 
— i. Mts... Ms. At. EIS —_ 


-—— 


XVIII. Where a mar ſhall have a Writ of Covenant, ani not a 
Writ of M:jne for not acquitting. | 


He Tenant doth enfeoff an Abbot, the Lord reciting ic doth con- 
firm to the Abbot to hold in Frankalmoigne, and upon that Deed he 
was bound to acquitail in a Writ of mefne, and the Abbot not put to a 
writ of Covenant,y E:2 Meſne 46.quere if he was not the ſame perſon. 
Markham thinks , that meſne doth nor lye upon ſuch a Deed , which 
doth not begin with the Tenure ; bur Billing contrary, and with him a- 
orees, F:N:B.136.4 E.4.25. 
Meſne againſt the Heir upon acquitail confeſſed by a Fine by the An- 
ceſtor,4 E. 2.Meſue 52, | 
See 1.4 E.3. Meſne 7. Where Schard ſaith, That a ſpeciall acquitaile 
Tere doth 


Mefne. 
doth not bind the Heir without Aſſets, becauſe it is but a Covenant, AJ. 
ſo he ſaith, thata Deed without a Tenancy is nocauſe of acquitail. 


OO —————————. 
- —_— m————— 


XIX. WWhere a man ſhall have a Writ of Meſne before notice given 
to the Lord, and where before Attorument after the Seignio- 
ry is grazted by Fine, | 


F the Tenanr bediftrained for ſuch Services which he holdeth of the 
Meſne, he ſhall have a Writ of Meſne, without any notice given to the 
Meſne ; And iffor others, then he ought to give notice to the Meſne, and 
pray him to take his beaſts out of the Pound, and then be ſhall have meſn, 
and not before, 15 H.7.CM.2. ſee 3 E.3.Me/ne 14. Where it isfaid. that 
at this day the Tenant ſhall not recover damages againſt his Meſne for not 
acquitail, without acquitail demanded before. 
If the meſne grant over his Menalty by Fine, yet a Writ of meſne licth 
againſt him, untill the Tenant hath Attorned to the Conuſee, 40 E: 3, 


7.Meſne 26, 


———— 


XX, Where the Meanalty ſhall be extintt by at in Law.and where 
it ſhall remain in the Lord, in the place of bis Seignio- 


Ty» 


| Ys fore-judger of the Meſne, the Menalty is extin& and the Tenant 
ſhall be attendant to the Lord,as the meſne was although it is by grea- 
ter Service, becauſe his own At, 7 E:3.8.18 E:3.18. 

If the meſne diſclaim in a writ of meſne, the Tenant ſhall be attendant 
to the Lord for the Services, although they be many, 14 E.3./Meſne 7: 

But if the meſne be attainted, the Tenant ſhall be attendant to the Lord 
only, for the Services which he-ought to do to the- meſne, 1 E: 3. 6. 50 
if the meſne dye withour Heir, 10 =: '3. $4. contrary if he held of che 
meſne by Frankalmoign,17 E:4.12. by Needham, 


— 
mms 


— 


XXI, Proces in a Writ of M:[ne. 


PR upon Judgment againſt the Heir in Scire facias, not purſued, 45 
E.3.Meſne 28.vi.50 E.3.23.Meſne 29. Proces upon Iſſues recoyer- 
ed at the alias Scire facias againſt him who hath notice of the Acquirail by 


a Fine,&c; 
REPLEGIARE. 


REPLEGIARE 


| — —_— — — __— 


I. Where the place and day are traverſable in a Replevin, 


S. not in D. and makes Avowry, and good, for the place is 

traverſable here, otherwiſe it is in Treſpaſle of Battery, where 
no Freehold comes in queſticn, 2 H.6, Replegiare 1. And although he is 
but to have retorn by Avowry, yet-the Plaintiff ought to maintain his 
Writ,41 E:3.Repl.29.9 E. 4.41. 

If the Plaintiffallow the taking in two places, (s) in D. and 7. If 

the Defendant faich, that the two places are in two other Townes, (: ) 
S. and T, he ought to alledge in certain, in which of the Towns, each 
place 18.20 H.6, Repl:6,22 E.4.51. 
It is no plea in a Homine Replegiando, that he took him in another place, 
without 'ſhewing cauſe. And there it is ſaid, that a man need not alledge 
the place in his Count, in a Replevin, 9 E.4.14, coritrary of the Count, 
22 E.4.51, that he ought toalledge the place. 

Repleg. of taking the firſt day of Auguſt, he avowed for an Amerce- 
ment in the Court, the fifth day of A«g«ſt, and that he took the Cattel! 
in Seprembey ſuch a day, without that, that he took them the firſt day oi 
Auguſt, and the Iſſue recited , yet it was ſaid, that the day is not  traver- 
able in a Replevin, nor in Treſpaſſe, but generally, that before, or after, 
&c.21 H.6 Repl,7, But ſee, 12 H.6.4.and 12 E.4.6. That if he juſtitie 
at another day in Treſpaſſe, he ſhall not traverſe the day ſuppoſed, bur 
the time generally before, or after. 

Ina Replevin of two Oxen, the Plaintiff was Non-ſuit, and Return a- 
warded, and they being eſloigned they had two Cowes of the Plaintiffs 
for them, the Plaintiff did remove the plea, and counted of two Cowes, 
ſuppoſing them to be taken the ſame day that the Oxen were, and holden 
that the Count was not good, and that he ought to have a new Replevin 
of the Cowes, if the Defendant have not cauſe to diſtrain, and ſhall count 
Tett 2 trom 


\ Replevin of taking in 4G. in D. the Defendant faith, that G. is in 


from the.day of the return awarded inthe Liberty ; For which they were 
at Ifſue, if theſe Cowes were taken after the Writ, (+). before the return, 
&c. and the day traverſed, 2.13 E.3. Repleg. 37. acc. - >. 

The day is well traverſable for Damage-feaſant, not for Rent, if not, 
that he ſhew the eſpecial matter,as that it was at another day,at which day 
he was out of his Fee, P.10 E.3. eAvowry 158. 


— 


1: Where be who pleads in abatement of the Writ, ſhall awow to 
have Keturn, 


E who faith, thathe took the Cattell in another Town, ought to a- 
vow, 2 H.6. So alwaies when by his plea he confeſſeth the taking, 
13 E. 3.Rep.37. 41 E.z. Rep.29.S0 ifhe ſaith, the property is to one of 
the Plaintiffs only, 34 H.6.Rep.1. 

So where he ſaith, they were anothers beaſts,q7 E. 3.Rep.3o. Otherwiſe 
it 15 if he-fay, the property is in another, becauſe then the Plaintiff hath 
no cauſe of. Aﬀtion, 34 H.6.37.9 E.4-41. 

If a man bring a Replevin of two Cowes, and the other ſaith that they 
were two Oxen, &c. he ought to avow, although that the taking were at 
another day. But Schard conceives, he may ſay generally that he did not 
take the two Cowes, and then he ſhall not avow to have return, 13 E. 
3- R ep. 37 « | 

If the Plaintiff count that he doth. yet detain them, and the Defendant 
_ Ro they are delivered, he ought alſo to anſwer to the taking; 
25 £:3 Aep.34. 

if the Plaintiff bringanew Replevin, where he ought to have a ſecond 
deliverance, the Defendant ſhall have Return without making Avowry, 
21 E:4.7. And the Defendant may well ſay, that the place where, &c. is 
neither Town, nor Hamlet, ec, without making Avowry , 4 E: 3. Gager 
deliverance 9, 


—— — _— 
———— — _ 


o 


It]. Where ina Replevis afier it is removed by Pone, or Recor- 


dare, a (peciall Writ ſhall iſſve to warn the Plaintiff, «nd 


what ſhell be done if the Plaintiff or Difendant do not ap» 


pear at the day of the Pone or Recordare, and how it ſhall 


be removed. 


A Plea was removed at the Suit: of the Defendant by Pone, and the 


Writ was, Dicas preditts the Defendant, where it ſhould have been 

predifto the Plainziff ; And becanſe the Plaintiff. was not. warned, a ſpe- 

aall Writ was awarded, H:6.3.Rep,2. - 
T 


k 


i, 
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: Replegiare. 

The Sheriff returned the Plwries into the Kings Bench;. 2 uod- fecit devi- 
146, and that no other Writ came to him ; and now the Plaintiff did not 
appear :. And it was in a manner agreed, that this Court is gow ceaſed,, 
and the power of the Sheriff determined ; and ifit be ſo, that the P1- 
ries doth not give day to the Plaintiff nor Defendant, as the Powe ,. or 
Recoraare Wn if the Defendant may Non-ſut the Plaintiff, or 
that ſpeciall proces ſhall go againſt the Plaintiff. But by the Argument 
after as appears in the Book at large, the plea did remain with She- 
riff, becauſe he had ſerved the writ,z H:7.5.Rep: 16. Knivet agrees, 43 E: 
326.Rep:31. And ifthe Plea in the Common Pleas, quere what ſhall be 
done, becauſe the Pleges de proſequend. cannot recover, nor are returaed,_ 
M:6NH:7.5. 

Upon the P1wriee not returned, the party had a writ to the Coroners,. 
to attach-the Sheriff, and to make delivery,8&c. whoreturned the. Sheriff 
attached, and that he had found fureries, and that the. Cattell were eſ- 
bigned,&c; for which Diſtreſs was awarded againſt the Sheriff, & withey- 
x09 againſt the Defendant, ard Iſſues ret againſt the Sheriff,. and. 
the Withernam ſerved, but none appeared to take the Cattell: K xiver,, 
The power of the Sheriff is.determinedupon the Plwries ,. and-the Coro- 
ners have not poweBto hold plea inthe County by the writ to them, bur. 
only to make deliverance, but here he hath day upon each of the writs 
by the Rent, and ſo it ſhall be determined here : And becauſe the Defen- 
dant was in Court, ready to make deliverance, the Plaintiff found ſure- 
tires to proſecure,&c: And a writ tothe Sheriff ro deliver che firſt beaſts, . 

and to attach the party, and upon that returned ſhall plead with the = 
ty,. and recover his-damapes, 1f there be cauſe,8c: but no delivery. of the 
Wihernam,47 E: 3. 26:Rep:31.- 

Replegiare removed by Pone at the ſnit of the Defendant,. and afrer-- 
wards he would have pleaded that the Plain: was Non-ſuit in Court, where. 
the Bayliff of the liberty had Conuſance of Plez of withernam, and he. 
could nothave the plea; becauſe the Remover is his ownjAQ, and if be' 
make default afterwards , becauſe his- appearance is- of Record. in the. 
Chancery, Grand Diftreſſe ſhall ifſue forth againſt him,, and if be ſay no-- 
thing, he ſhall be as not.Detendant: and if the Plea. had been removed 
by a Recordare, Pone pervadios, ſhould have iſſued forth againſt him, I4:9:. 
E:3 Repy37. 

A m4 3.08 removed by Poe at the ſuit of the Defendant, and at the. 
day the Plaintiff- was called in this Form, 7. P. Thouloſeſt thy writ, 
&e this is good, . although is was not by Writ , and upon default he ſhall 
be Nor-ſuit without proces againſt him, as if it were by Writ, and remo- 
ved by the Defendant by Pone, or R ecordare. 

But if the Defendant who removed it had made default, Diſtreſs and. 
Proces out of Qutlawry had. been againſt him, but it he maketh defaulc. 
when the Plaintiff removes the Plea by Pore, or Recordare, Pone ſhall if- 
ſue againſt him who is attached, and Diſtreſs, and Proces of Qutlawry,. 
21 H.6. Non wit Fa AT. 


"_ 


>, 
are. 

At the Pluries the Sheriff doth return that the Cattell are efloined, and 
the withernam tarde, and the defendant appeared, and the Plaintiff ſhal] 
not declare againſt him, which he ſhall do of a Fithernam Out of the 
Chancery returnable in the Kings Bench &-c. but here no pledges are re. 
turned, and the Plaries doth not give day to the parcie, but unto the 
Sheriff to anſwer to the gnome 2h and if he return —_— the party 
may averre the contrary , but the Defendant hath not day by the ?1,. 
ries, bug by the withernam, and here the ſane is not ſerved, for which 
cauſe he ſhall not declare &c. 

Bur if the Poxe to remove the Rent be returned tarde, yer the Plaintiff 
ſhall be compelled to declare &e. 22 H.6.Jowr. 34.3 H.6.acc. 

One diſtrained inthe County of B. and drove the Cattell to the Honor 
of }y. where &c- in the County of Berks, the Plaintiff ſued in #.and the 
Defendaat ſued a Recordare &c. and at the day the Plaintiff appeared,and 
the Defendant madedefaulr, and Proceſle awarded againſt him in Berks, 
and upon N#hil returned, Capiasand E xigent awarded, the defendant 
did alledge thatthe &xigent did not lie, being awarded into another Cour- 
ty, then where the taking was, and that ſeemed to be the opinion of the 
Courr, for he was bailed, but becauſe he had appeared, he was forced to 
anſwer, becauſe the Originall was well ſued &c.P. 29 E.3.Proceſſs 216, 


— 


IT V. Barre in 4 Replevin or ſecond Deliverance, 


T: is 2 good Plea ina Replevin to alledge the property to be in a ſtran- 
ger, and not in the plaintift, but not ſo in Treſpaſſe, 20 H.6. Reple. 
5. 33 E. 3. Repleg. 44. the Defendant ſhall have good anſwer to the 
taking at the day ſuppoſed by the Plaintiff in a Replevin, Ad.13 E.z.Re- 
leg.37. 

f fra vploghve, the Defendant was received to fay, that he did not 
take the cattell, and yet the opinion was, that he ſhould anſwer to the 
deteining of them, P.F5 E. 2. Repleg 21. 

Repl. "againſt C.* and others, C. ſaid, that he did not take &c. the 0- 
thers did juſtifie in the Right of C. and agreed, that they ſhould not re- 
cover, although the: juſtification be found, becauſe C. had denied the 
taking &c. 22 H 6.53. See 42 E. 3.6. that he who hath denied theta- 
king ſhall not joyn inaid to the others who juſtifie in his Right. 

Replegiare, The Defendant ſhewed that in a plaint of the ſame Cattell, 
and taking he claimed property, for which ic was abated, and the plain- 
tiff ſued proprietate probanda, and the property found for us, yet the 
plaintiff was received to averre, that they were his cattell, and not the 
cattell of the Dzfendant,H.32 E.3.Repl-g. 35, 


The Plea was removed for the Plaintiff , notwithſtanding property 


' Claimed by the Defendant, and becauſe the D-liverance could not be 


made 


C, 


made property being claimed, and properly could not be tried without a 
Writ, a Replegiare was awarded to the Sheriff, and at the Aliar, vel 
Canſam, he returned that property was claimed by the Defendant, upon 
which a Writ to trie the property was awarded, and the ſame found to 
the Defendant, yet he was driven to anfwer to the Plaintiff before that 
triall of property was of Record in the Court, 3o E.3, 22.Repleg.36, 

See this 44 E-3.18. and the Defendant claimed property here, as the 
bealts of his villain, Rep/egiare, declaring of three Laſts of Herringsta- 
ken in a Ship, the Defendant doth claim them as Wreck of the Sea &c. 
property now is not traverſable, bur he may plead any thing, which 
proves them not to be Wreck, as that the defendant took them out of 
the cuſtodie of the Marriners, and the iſſue was upon it, 5 E. 3-3. Repleg. 
41. 21 E.4.76. That claim of property before the Sheriff upon a writ, 
ſhall not abate the Writ, but the ſame ſhall be tried by another writ. 

In a Repleg. agafnſt him who had a return of the fame Cattel! irreple- 
viſeable upon a Nor-ſuit in a ſecond deliverance, the defendant did claim 
property becauſe of that Return, and the fame was foundagainſt him,for 
which an Attachment was awarded, notwithſtanding that he had Return 
irrepleviſable, 7.19 E.2, Repleg. 26. But ſee where a man doth avow 
for damage feaſance, and hath a Return &c. he ſhall kold the Cartrell, un- 
ntill bounds be made, and if he refuſe the amends, the Plaintiff ſhall have 
2 Writ to the Sheriff to inquire &c. in the preſence of the parties, þ 5n- 
tereſſe volnerint,, what dama ges he hath, and if rhe Plaintiff make to him 
ſufficient amends according, at the trial], rhe other ſhall deliver him his 
Cattell, ſecundum valorem , which was at the Return awarded, P. 16 
H.6. Return des avers, 2 M.31 E.3. Reception 5 | 

It is a good Plea, that the beaſts belong to the Plaintift and a ſtranger 
in common, and it was holden that the Tenant ſhall have a Replevin a- 
cainſt his Lord after he hath his Catrell again, becauſe he could not haye 
an ation of Treſpaſſe againſt him for the taking, 33 Z:3: Replevin 44 
temp.E:1:Repleg:28. 13 H.7.28. 

If the owner tenders amends for damage feaſance, yet in a Replevin 
be ſhall not recover damage for the taking, but for thejreteining, for 
they are two warnings and two anſwers mult be to them, temp: E.1. Re- 
pleg. 27. 

The defendant ſaid, that he bailed the goods to the Plaintiff to rebail 
to him when he ſhould be required, and that the Plaintiff carried them to 
D.and that he retook them, it is no plea that he did not give colour, be- 
cauſe he hath not intereſt, other wiſe it ſhould be, if he had given him an 
intereſt for a certain time, . or upon condition, 5 H.7.18.( oloxr 33. 

The defendant avowed for ſome of the Cattell damage feaſance, and 
that the others followed, the Plaintiff did alledge render ofamends, and 
upon that Horton conceived, that he ought to have had detinue, and not. 
Replevin, 13 H: 4; 19: Hill agrees, 13 H:4:14 yet it was one taking, 
and by the following &c. 

Y, {ount 


Replegiare, 


V. Count in a Replegiare. 


þ a Replegiare of two oxen, the defendant upon Nor-ſuit had a Re- 
turn, and the Plaintiff did efloin the beaſts, ſo as the defendant hay 
two Cows in their fteads, and afterwards the plaintiff did remove the 
- Plea by Pore, if the Plaiotiff declare. of the taking, it ſhall be of 
two oxen, and not of the Cows taken in the fteads of them, &c Pry. 
aid, that upon that matter the Plaintiff ought ro have a new Replegiare 
&c. and Ay of the ewo Cows of the ſecond taking, and T horp ſaid, 
that he ſhall declare from the day of the Return awarded, and not from 
the day of the firſt taking, and ſo the day is traverſable, M:13:E: 3: Re- 
plep.37. | 

: U pon the like Return of two Bullocks in the ſteads of two oxen eſloins, 
the Plaintiff ſued a Replevin of the two Bullocks, and upon the matter 
he was driven to amend his declacation (s) of Oxen, and that was by fuf- 
ferance after the Entrie &c: M:33 E: 3: eAvewrie 256. and when he de- 
clares of the firſt taking, it ought alwayes that the Avowrie be made of 
the ſame taking, 'M:2:E:3: Avowrie 171. X 

In Replegiare o' Cattell raken in P: ($) in 4: and C: he need not al- 
Jedge how many. beaſts he took in one place, and how many in the other, 
20 H.6. Repleg.6. See that he ſhall ſhew the ſame, 29 E.z3 Avowrie 250, 
"There it was 1n ancient Demeſne. 

The Count was good of three ſeverall.takings, in three ſeveral! places, 
P.16 E.1.»Avowrie 158, 

The Defendant ſuerh a Recordare to remove a Plaint betwixt divers 
Plaintiffs and divers Defendants, the Plaintiff would have declared upon 
ſeverall Declarations, one of two beaſts, the other of three &c. and te 
was not permitted ſo to do, becauſe there was bur one Plaint removed, 
and by one Writ, and if there be ſeverall Plaints, they ſhall remain in 
the Court where they were, 3 H.,7.14. 

It ſhall not be entred into the Roll, that he took the Cattell and im- 
pounded them , and impounded, doth detain them againſt Gages and 
Pledges, as the form of the Count is, but onely quod cepit & detinet,1 E. 
4-3.Repleg, 11. 

A man hath a generall Writ, and declares of beaſts taken, which do 
belong to another,andtheſame being excepted unto,he did maintain it, be- 
cauſe they did manure, and were Levants and Conchants upon the Lands, 
42 E.3.18,Repleg.30. 

1 ſhall have a generall Replevin of Geods taken out of my poſlel- 
ion, which were delivered unto me to re-deliver, 21 H. 7. 14. 14 
H.4.16. 

Upon a Declaration that he doth yet detain, the taking of che Catt.|| 
ſha | be pur in the Declaration, 12 H.4. Rep.20. and upondefault of the 
Defendant 


Replegiare. 
Defendant after appearance he ſhall recover the value of them, in damage, 
A Declaration of a taking in the high way,is good, 11 R. 2. Avowry 87. 

A Replevin by Executors is good, without ſhewing in the Declaration, 


if the taking were in the time of the Teſtator, or intheir time, becauſ 
ineach Caſe they ſhall recover, .34 E. 3, Avowry 257. Mii 


—— ——_—_— —_— — 


VI. #hat ſhall be done after Property claymed, or tryed. 


Ai the P {aries Capias in the Kings Bench, the Sheriff returned thac 
the Defendant claimed Property, and upon the Proprietate probands, 
it was found for the Defendant, and Markham was of opinion, that yer 
the Plaintiff might proceed, becauſe it was but an Enqueſt of Office , 
and notwithſtanding that Triall, the Plaintiff might have a ſpeciall Pro= 
perty. Littleton, Then that ought to be ſhewed before the Sheriff, Que- 
re1 E.4.9. Repleg.12. Burt here, if the Property be found for the Plain- 
tuff, the Sheriff (bal make him deliverance, and further ſhall attach the 
Defendant to anſwer to the King for the contempt, and dammages to the 
Plaintiff for the- falſe claim, and ſo is the Writ, and then it ſeems upon 
the attachment, nothing ſhall be debated, bur the falſe claim, 2ere of 
that, 1 E,4.9. and T, 19 E. 2. Replegiar. 26. He ſued an attachment a- 
Sainſt the defendant, after &c. and there the defendant claimed Proper- 
ty by a Return irrepleviſable before, 30 E.3.P roprietate probanda 2. 

In a Recordare, declaring, that the defendant is yet ſeiſed, the defen- 
dant ſaid, that upon a Plaint in the County, he claimed Property, upon 
which the Plaint was abated by Writ to the Sheriff, the Property being 
found for him, and demanded Judgement if upon a Plaint abated, this Re- 
cordare would lie, and the opinion was, that he ſhould anſwer, and that 
the Plaintiff might averre the Property to be to him, notwithſtanding 
the Verdict, H.z 1 E.3.Repleg.35. 

But ſee, 30 E.3. where after Property claimed before the Sheriff, the 
Plaintiff ſued a Recordare, and becauſe the Property ſhall not be ſued 
without Writ, he ſued a Replegiare, and the Sheriff returned Property 
claimed, and ſued Proprietate, and found for the defendant &c. and now 
the Plaintiff declared upon the Recordare againſt the Defendant, Fyff. 
5 not the Writ abated, when the Property is found for the defendant ? 
Grees, that ig not proved by the Record, and that he ſaid, becauſe it was 
not yet returned, «t dicitur, 30 E. 3. Repleg.36. | 

Upon Property claimed in Court in a Replegiare, it ſhall betried here 
by Verdi, and the Writ ſhall not abate by Property claimed in the 
Country, but it ſhall be tried by another Writ ſent to the Sheriff, H.5 E. 
3.Replegiar. 41. See the diviſion Proprietate probanda 3.for this matter. 


Vuuu VII. where 
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698 | Replegiare. 


VII. Where a man ſhall have a Replevin, or Recaption of thing; 
not taken, and a ſpeciall Replevin, where be hath mot property 
and Replcvin of the Beaſts of another, | 


Eplegiare, of the Beaſts of his Villain taken contra pacem, and pilb, 
Rea the Writ good, though the Lord had not acuall'poſſeſli 
on of them, 19 E:3.Rep.32. But yet ſee that itewas there ;ſaid, that the 
Villain might have ſold the goods before, and then no remedy for the 
Lord : And there Iſſue was taken, if the property of the Goods were in 
the Villain or a ſtranger, as the Defendant alledged. So if the Defendant 
claim property, and this bringing of a Replevin by the Lord of the Cart 
cell of his Villain, is a claim of property. The ſame Law where a man 
brings a Replevin of the Beaſts of his wife taken before marriage, T: z; 
E:3.Repi43. 

Executors ſhall have aReplevin of goods, taken in the life of the Te. 
ator, and ſhall recover damages, 34 E:3. Avowry 257.18 £:2.Rep. 24. 

A Replegiare was of a Sow and Piggs, As tothe Sow the Defendant did 
avow for Damage-feaſant, and as to the Pigps, that he did not take them: 
Andas for the Sow, it was found for the Avowant ; And as to the Piggs it 
was found, that at the time, 5 c. the Sow was with Pigg, who farrowed in 
his poſſeſſion. And as to the Sow, the Plaintiffrook nothing by his Writ, 
but recovered damages for the Piggs, for the deniall,22 E:4,5:18 £:3.48. 
But Zieeleton ſaith, That if the Sow had not been with Pigg till after the 
taking, the Plaintiff ſhould not have recovered damages, &c. were 12 
E:4. See ſuch matter of ſecond deliverance,26 H;8.6.22 H:7.6. 


a. 
—_ ,——_— — —__ 


VIII. Where and in what p/ace Surety ſhs'l be taken to purſue, &c, 
and to return theCattell, 


T the Fithern»em, the Coroners did return, that they had taken, &c. 

but that none came for the Plaintiff, and now the Defendagt came, 
remedy to Gage Deliverance of the firſt taking ; Now the Plaintiff put 
in ſureties to proſecute, and to return the Cattell, if,8&c. And had a Writ 
to the Coroners to have Deliverance to him; And the Cattell which 
were taken in #ithernam, did remain with the Sheriff, untill it appeared 
that the Plaintiff had his Beaſts,43 E:3.26. Rep.31. 

Ina Replevin, the Defendant claimed the Plaintiff for his Villain as re- 
gardant ro a Mannor in his Cuſtody, by the Grant of the King : And be 
d:id:nor find fureries that he ſhould not diſtrain, for Bond-ſeryice- pending 
the plea, 13 Hig, Surety 12.13 H:7.17., 

n 


Replegiare, 
In a Homine Replegiando, they were at iſſue, if free, or not free: And 
the Plaintaff finding fſureties that he would deli ver his body and goods, if 
he were found Villain, had a Writ to have his goods,s H: 7. 3. Gager De- 
liverance 11. is contrary of the goods. But for the body each ſhall give 
ſecurity to the other in an Action upon the caſe, r 3 H:7.17. | 
In a Replevin, the Plaintiff declared that the Defendant did yet: detain, 
&c. The Avowant did Gage Deliverance and the Plaintiff did not find 
Sureties in Court to return, &e, but before the Sheriff, but of Pots and 
Pans, after which the Lefendant madeDcliverance in Courr,the Plaintiff 
did find ſureties in Court, M.5 H 7.9. 


On EI 


— 


IX. The Count in [econd Deliverance, and where he foall declare 
of the firſt, whereof the ſecond taking, 


& a ſecond Deliverance, the Plaintiff declared of a taking in another 
place, then he had declared before, and good ; but the other might aver 
the taking where he firſt declared, 17 E:2.kep: 22. 

$ So it was faid, he may declare of another place, and of another 
taking, 16 E:3. Aide131. and 6E: 3. Monſtrans ec. 22. But Herle 
there ſaith, That this Writ is warranted our of the Roll, and not from 
the Originall, and it ougtt to agree with the Roll, But CMartin and 
others ſaid, If the Plaintiff be Non-ſuit after Declaration, he ſhall not 
vary from the place, day, or number, &c. AM: 3 H:6 9.Connt 3. 12 H.7.6: 
acc. If there be not Eſtoppell againſt Eſtoppell, as a Count in one place, 
and the Defendant doth avow in another, &c. 26 H:8.6. He may well de- 
mand money, this in a ſecond Deliverance, (-) thoſe, the taking of which, 
the Defendant hath avowed in a Replevin : And if a Bullock taken be now 
an Oxe, he may vary in that alſo. 

In Replegiare againſt husband and wife , he had Aide of his wife, 
and being Non-ſuit, brought a ſecond Deliverance in his own name, and 
the name of his wife, 18 E:2. Rep. 23. ere, for it was doubted ifhe 
{hail have Aide in this Writ. 


———_—— 


X. Second Deliverance,or new Replegiare, andof what tukin, 
and where a ſtranger ſhall have ſecond Deliverance, Welt. 
2 Cap. 2, | 


=o Replevin, The Defendant hath a Retnrn adjudged him upon a 

Non-ſuit,and hath other Cattel! in the ſtead of rhoſe efloined - Now if 

the Plaintiff bring a ſecond deliverance, it ſhall be of the firſt raking, m 
Uuuu 2 bo 


Feplegiare. 5 
of the ſecond he ſhall have a new Replevin, and ſhall declare upon it, 24, 
13 E:3.Repleader 37.33 E:3. AvoWry 256. ; : 

Upon Nore-ſuit in ſecond Deliverance, return irrepleviſable is award. 
ed; andthe Plaintiff brings a new Replevin, the dant claimed pro- 
perty by that Return, T. 19 E:2.Rep.23. but Second Deliverance upon 
Non-ſuit in a Replevin. So uponia Non- ſuit in a Replevirin the Count 
duely or not duely: removed, he ſhall have a ſecond Deliverance here, 
M:t7.E:4. Admea[urement 2.16 E:3. Aide 1731. br; 

Before the Statute, he ſhould have had a new Replevin out of the Chan- 
cery, butafterwards a ſecond Deliverance out ofthe Rolls of the Juſtices, 
M: 6 F.1.Monſtrans 22. 

In a Replevin, the Defendant ſaith, that the property was to one of 
the two Plaintiffs, and avow upon it, the Writ abated, and he had 're. 
turn: Now the other ſhall have a new Replevin, not a ſecond Delive. 
rance, becauſe the return was adjudged upon a Writ abated, not upon a 
Nonſuit. Alſo the return is not irrepleviſable, becauſe upon a Writ a- 
bated, not upon Avowry. 


es —— — 
——_— Me —_— — 
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_—— — — 
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XI. Where 4 man ſhall have a ſpeciall Writ to have his Beaſts againe Ji 


after the Defendant hath R eturs irrepleviſable,Returno habendo, 
& Sicut alias, where a man ſpall have, where not, 


Ti Avowant had aReplevin, and Retwrno habende iſſued, the Plaintiff 
ſued a Second Deliverance, upon which the Sheriff returned, that he 
did not find pledpes, nor of retwrno habendeo, the Plaintiff prayed a Sicut 
alias, becauſe the other Writ was not ſerved. Coteſmore, By the ſecond 
Deliverance, it appeareth that you are pofleſſed. Hew#er, Not ſo, for 
the Plaintiff uſeth preſently upon return awarded to have a ſecond. Deli- 
verance, andupon the view of this Writ the Sheriff would not make re- 
turn,3 H:6.Rep.3. And notethat the Retwrno babends is not returned. 

Replevin againſt C. and B. C. faith, that he did not take, B. juſtifies 
in the right of C. he ſhall never have return. 


ee 
— 


XII. Replevin by Plaint before the Sheriff, where, and how he 
ſhall make it, and enter it. 


E my Beaſts be taken in the Country. upon complaint untothe Sheriff, 
and ſecurity of return, and to proſecute, he ought ro prant mea Reple- 
vin preſently, and-my Plaint. ſhall be entred preſently, and the Sheriff 
may do it in any place, his Hall, Chamber,8&c, but day of. plea ſhall be al- 


waies in the County Court, 4 E:.4.Repi14.. 
| And 


oe —= 1D 
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2 Recaption. 

And if the Cattell taken be within a Liberty, and the Bayliff will not 
make Replevin , the Sheriff may -enter the Liberty to do it by the Sta- 
cute of Afarlebridge ,cap:22. And a Replevin may be in one County,where 
the taking is in another, ſee Dsviſiow 2+ 
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RECAPTION. 
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I. Where « man ſhall have Recaption before Avowry made. 


Ecaption, and declared that he had diſtrained the fame Beaſts for 
the fame cauſe for which he hath avowed ; and it was holden 
that the Writ lyeth as well before Avowry, as after, and it 1s 

iſuable, if for the ſame cauſe, &c. it may be tryed by the Country, 9 

H:6.1.Recaption 1.4 5 E: 3.4.11 H:6.8.Recaption 2,47 E:3.7. Retaption 4. 

But T boyp held, that it doth not lye before Avowry, becauſe the cauſe of 

the taking cannot be tryed before. M:31 E: 3. Recaption 5. 


_— 


— 


H. The forme of the Writ, and Connt in a Replevin. 


I Writ is good which doth ſuppoſe the Diſtreſs contra pacem & conn 
tra Statutuw, although that the Defendant be Lord: And coanted 
that the Defendant did diſtrain him fuch a day, and in ſuch a place, and 
becauſe he ſued a Replevin by Plaint, and that the Defendant did ayow in 
the Country It. he held, &c. And that the Plea being removed 
into the Common Pleas, he did diftrain again for the ſame caule, the ſame 
beaſts in the ſame place : And all this is good, 9 H:6.1.Recaption 1.4.31 
H: 3.Recaption 5". and he need not ſhew the cauſe certain in the Count, 11 
H.6.8.Recaption 2, . 
Recaption againſt many, one did alledge that before the ſecond taking 
ſuppoſed , they were Non-ſuit in a Replevin, the other faid that no 
Judgment was given untill the other taking, and before Judgment was 
not 


701 


Recaption. | F 
not abated by the Non- ſuit , and after Non-ſuit the Plaintiff might ter. 
der agreement, | and havea Writ to make deliverance, Af: 3T E: 3. Re 
Caption 5 - | 

_ j itz. faith; That if the Plea be Non-ſuit, the Lord may diſtraine 
again and no Recaption'lyeth, F.N. B. 72. Of the Writ abated for 

on- ſuit, ſee 40 E:3.38. 

In a Replevin , they were at iſſne upon a Plea, in abatement of the 
Writ , anddepending that the Plaintiff brought Recaption, after the 
Replevin was abated, and therefore the Recaption alſo abated, 7, E. 1, 
Recaption 11.F,N.B.71 2: | | 


———_— _ —— 


Ill. Who ſha! bave Recaption, and of what thing, and when it 
' ſhall be brought, 


Inchden faith , That a'Recaption lyeth as well npon a Diſtreſſe for 
Damage-feaſant, as between Lord and Tenant, 2 od alis conceſe- 
runt, 47 E: 3.7. Recaption 4. 
But Fitz. holdeth the conttary , becauſe it cannot be one cauſe, 
71E. | 

But'a ſtranger ſhall have a Recaption ifthe Lord of the Land cake 
his Cattell twice for one cauſe , which he ſhall not have if one taking 
were of others Cattell, 34 E: 3. Recaptien 12. 

Recaption lyeth upon a Diſtreſle for Suit royall at the Leet, 31 E: 3. 
Recaption 5. | 

Upon a Diſclaimer in a Replevin, Recaption was brought, 47 #: 3.7. 
If the Lord diſtrain rhe Cartell of his Tenant, and afterwards the beaits 
of a ſtranger for the ſame eauſe, no Recaptiou lyeth, 10'&: 2. Recaption 
IO. 

It a man diſtrain two, and afterwards doth diſtrain one of them for 
the ſame cauſe, he ſhall have Recaption; 12 E. 1. Reception 13, But ifbe 
firſt diſtrain the Tenant, and afterwards takes his Cattell , and the Cat- 
rell of another man, which they have in Common for the ſame cauſe, no 
pay 10g lyeth, becauſe they mult joyn ;in Action, and that they can- 
not do, by F.N.B.72 E, , 

The Lord ſhall have Recaption of the beaſts of his Villain which are 
diftrained again, ifhe himſclfhad fueda Replevin before, 19 E.3.Recap 
tion 9. and Kep:32. And there Iſſue was taken upon the property 0: the 
Catrell, ifthey were the Cattell of a ſtranger ; And yer Recaptioa lyetb, 
although chat other beaſts are taken, and not the ſame which were firſt 
taken Þy Diſtreſſe, F.X.B.72 G. 


IV. Bar 


_— 


I'V. Barr its Recaption y. and what thing he ſhall reccvrr, 


Þ recaption, the Defendant ſaith, That che firſt taking was for homage, 


and that this is for Renc, and a good bacr., and that nothing is behind, 
will not maintain the Action, 45 E:2.4. Keeaption 3+ ; 

So if be ſaith, Thar this taking was for rent due at anotherday, andic 
is not materiall, althongh he cannot maintain the cauſe ſufficient for a di- 
ſtreſs, ſo as bee maintain the taking for another cauſe, &c. and in this 
Writ che Plaintiff ſhall recoyer damages for the contempt, not for the 
taking, &c. 47 E.3-7. 

In a recaption , the Defendant ſhall not make avowry, nor ſhatt have 
Retarn, but ſhall only excuſe himſelf of the cotitempe ; and although the 
plaintiff hath diſclaimed or pleaded, out of his fee in a vin, yet in x 
Reception he ſhall be driven to this iſſue, if hee took the cartel} for the 
ſame cauſe &e. for out of his fee is no plea in this Writ, although the 
Lord do juftifie for rent, &c. 47 E. 3.9. vi. 8 R.2. Recaption 8. 

Where the Lord juſtifies for another caule, as for beally taken out of 
the poſſeſſion of the Plaintiffs Villeings, hee ougbe alwayes totraverſe , 
without that, that he cook them for the ſame cauſe, and the Plaintiff ſhall 
not be pat to anſwer to the ſecond cauſe, but ſhall maintain that it was 
for the ſame cauſe I 31 E.3.Revaption 5. 

[f pendant the iſſue upon, out of his fee pleaded in Replevin, another 
day do incar, it ſeems that in recaption the Lord cannot juftifie for ano- 
ther cauſe, becauſe it ſhall be yet incended out of bis fee P.18 R.2, Recap.. 
tion 8, But ſee 47 E 3 7. ſeems to be contrary, but if the iſſue had depen- 
d:d apon this, (s) nothing behind, or levied by diftreſs had been pleaded , 
ind another day had incurred, he might diftraiu for it; by Firzherbert N. 
B.yq1. M. 

Where 12d, was due pending a Replevin, the Lord did diſtrain again, 
and in Recaption, ſaid, that the firſt diftreſs was but for 44. and now be 
ditreined for the reſidue, and he was forced to the iſſue, if the firſt di- 
fireſs was for the whole 12 d. P 28 E 3 3 Reception 6, See that this ſeems: 
to be contrary to18 R2.and alſo to Firzh, NB. for here alſo the iſſue 
firſt was upon, out of his fee. 

The Defendant bring convicted before the Sheriff in the Country in a 
Recaption, ſhall be amerced and pay damages, but being convid before 
the Juftices, he ſhall be fined and pay damages: F,N.3. 73. D. ſoaRke- 
caption lyeth upon a plaint inthe Conntry, not removed, and ſhall be di- 
reced to the Sheriff by Firzb, N,B.73, 


V. Recaption;, 


#0 


Withernam. 
V, Recaptionwpor Conuſance granted. 


N a Recaption, the Bayliff did demand conuſance, and failed to do 

right, and becauſe there is no Writ for the Lord to remove the plea, he 
diftrained again, and the Tenant ſued recaption in the Kings Bench; re. 
citing the whole matter, and it was good, 2were for it was not purchaſed 
Penxdente placito, &c. 14 E.3, recaption 7. 

Fitzherbert faith , That the Recaption lyeth, becauſe the Lord might 
have removed the Plea by Reſummons, Fels 72. f. 


I. Where Withernam ſhall be awarded and where not , and whe 
it fſhab be awarded. 


beaſts are eſloined at the Plwries, &c, if the Defen- 
dant doth appear at the return, and his appearances 
recorded, 7 E.4 15.Withernam 1. 
If the Defendant ſueth Retarno babendo, uponi 
Nonſuit ofthe Plaintiff, and it is returned that the 
Cattell are eſloined,” now a #ithernam ſhall not iſſane forth untill a Scire 
facias be againſt the pledges, 7 R. 2. Withernam 11. 

If a man. recover dama. in Afſſiſe, or ina writ of right in ancient demeſn 
in the nature of an afſiſe,and the Bayliffs cake the Beaſts of the Defendant 
and ſelleth chem, and paycth the plaintiff , and the Defendant ſueth 4 
Repleyin, upon return that the Cattell are eſloined , he ſhall have + 
thernam, which hee ſhould not have bad if the Sheriff had returned the 
ſpeciall matter, 7 H.4 Gage Deliverance 1. 

If the #ithernem be not executed, and the Defendant appeareth, and 
pleadeth, that he did not cake the cattell, now the Plaintiff ſhall not have 
wWithernam, 17 E-3.1. nor ſhall he gage deliverance, 

In Avowry, the Plaintiff prayeth, that the Defendant may page delive- 

rance, 


' Itherzam ſhall not be awarded upon return, that the 


Withernam. 
rance, the Defendant ſaith , that the Cattell are dead, now the Plaintiff 


ſhall not have FWithernam, but itis to be enquired, throngh whoſe de- 
faulc the cattell dyed, 19 E.3.Withernam 8. 


TI: Againſt whom Withernam lyeth; 


\ 7 fornarer erroniouſly awarded agiinſt the Defendant, where ke 
V appeared, and before Swper/edeas, the Sheriff had delivered the 
beaſts ro the Plaintiff, and was returned by the Sheriff, and that alſo hee 
would have taken them from the Plaintiff, and have delivered them back 
to the Defendant according to the Swper/edex, and that the Plaintiff had 
elloined the beaſts, and the Defendant appeared and pleaded that he did 
not take che catrell &c. and had a YV/ithernam xgainſ the Plaintiff, if he 
would not gagedeliverance , 7 24w. 4.15, 26 Hen: 6 Gage Deliverance , 
I5 


In a Replevin , Iſſue was taken upon the property, and becauſe the 
Plaintiff had beafts of the Defendants in Y/ithernam,he gaged deliverance 
andthe Defendant had a Writ to have the Cattell delivered to him , and 
the Sheriff returned that the cattell were eſloined, and YYitherram awar- 
ded, and becauſe he had nothing,a Capias and Exigent iſſued againſt the 
plaintift, 27:11 H:4:Proco/s 124. 

Return is awarded upon return, that the Cattell are eſloined, the Plain- 
tiff ſhall have a Scire facies againſt the Pledges, or FWithernam againſt the 
party, and YVithernam lyeth at the commoy Law, againſt the Defendant 
5 H:5: Proceſs 125. 


_—_— 


111 VVhere the Cattell taken in Withernam, shall be dtiwcrect 
to the Pl tintiff where not. 


Pon Withernam, the Sheriff ſhall keep the cattell,and ſhell not deli- 
Lime ro the Plaintiff, and when the Defendant bath delivered 
back the firſt cattell which be took, be ſhall bave his cattell again, 24: 2 
H: 4:10; But in the Kings Bench the courſe is to deliver them to the plain- 
tiff. 

A Witherzam was not delivered to the plaintiff, becauſe he was not in 
the Country,and ſo returned; 

New the Plaintiff prayed a Writ to have Withernam delivered unto 
him, be ſhall not have it, if the Defendant appear, and be ready to gage 
deliverance, bat the party had a Writ to have,the cattell which were firſt 
taken, and if he cannot bave chem, then he ſhall bave delivery of the //:- 
thernam, and a Writ for —_—_ for the delay, and in the mean time , 

STEY the 


Withernam. 
the cattel! ſhall remain with the Sheriff, or Coroner, who ſerved the Writ 
43 E:3:26. replevin 31. 


pI ee 
— 


gyu_— 


IV. Of what thing a man hall have Withernam, 


NeApias in Withernam, againſt a Peer of the Realm, upon a return that 
-—_ Cattell were eſloined, and now iſſne upon villeinage » and the 
plaintiff deliveredto the Marſhall, and now he prayed a Cap1iavapainſ 
ſome of the Defendants who did not appear , and could not have it, be- 
cauſe delivered 11 H.4,ithernam.4, But he had a Pone per vadios , and 
upon default of the Defendant, it not being found, the Plaintiff had his 
Cattell in Y/ither nam ;and ſee there, that the Defendant (hall/have /7/;- 
thernam, of che Plaintiffs catcell. 

Diverſe beaſts were taken in Withernam, whereas the Replevin was but 
of one bcaft, 22 H:6.Withernam 7. 

Ifa man ſucth a Replevin of pots and pans, Y/ithernam ſhall be of 
nods to the value, 31 E.3.YVithernam 9. 

The Sheriff in the Country may award #ithernam, to take to the value, 
not to the number &c, 21 H:6. YVithernam 10, 


— 


— 


— — I ———— 


V. Wh:re Withernam ſhalbe awarded to the Skersff. 


p $6 Sheriff may well award Y//;thernam, upon a plaint before him in 
the Country, 9 E.4 Y/ithernam 2+ and that upon return of his Bay. 
1 chat the Cattell are eſloined, but he ought firſt ro enquire of the ea- 
queſt, if the Return be true, butthe proceſs in this YY;thernam, is Alias 
and Plaries, & fic infinitum, andno proceſs of Outlawry lyeth, asit doth 
in the Kings Beach, Fitzherberts Natura Brevinm 7421 H.6:Gape deli» 


Verance 13, 


V 1. Proceſſe in Withernam. 


[thernam upon return, the Cattell are efloined, and upon that re- 

turn, that Non habet averia, the Plaintiff-may have Sicat alias de 

averys & cattallis, M.28.E4.3:VVitherntm 6. See Withernam 4. If the 

Sheriff ſend to the Bayliff of the Franchiſe who doth not make delive- 

rance, bur thatreturned, YYVithers:m ſhall iſſue forth with Aon omittas, 
by F.N B. 74 

And VYitbernam lyeth againſt the Plaintif for eſloining the _— 

9 


Proprietate Probanaa. 
of the Defendant, with diſtreſs to anſwer unto the King for the contermpr 
& to the party his damages; and although he wil be non- ſuit ia the Reple- 


rin, yet the Defendant ſhal declare againſt him upon the D ftreſs, P.26 H 
6. Gage Deliverance 15, 


d 3 < tarTaACTar _ 
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PROPRIETATE PROBANDA. 


| _ 


wh 


1, Upon: Property claimed, in what Court or place the Proprictate 
Probanda ſþa!! iſſue, and where it (ha'b: returned. 


[: in a Repſevin the Defendant claimeth property before the Sheriff, 


no deliverance ſhall be, and the property ſhall not be tried withouc 

a Writ, and che Writ, De prorrietate prebanda doth not lyeupon a 

Plaine, for which che Plaintiff did remove the plaint by recordare,and 
upon thar iſſued forth Preprietate probanda, and it was found for the 
Defendant, and the Plaintiff counted upon the recordare, 30 E. 3. replev. 
36: and ſee the plaint abaced upon property claimed, 31 E.;: replegiare 
35 
Replevin in the Kings Bench, the Sheriff returned, the property was 
claimed, and a Proprietate probanda awarded, 1 E.4.rep!. 12. But ſcethat 
Property claimed in the Court ſhall be tryed by iſſue without a Writ, 5 E 
3.repl. 41. 21 E 4 76: recordare ſhall be go0d vpon a Plaiat abated befure 
by Fitzh: 71. 

Upon property claimed before the Sheriff, his power is ended, be it by 
plaint or Writ, but if by Writ he ſhall have 4/ias, PInries, vel canſam, 
&c. and upon return that the party claimes prop :rty, Proprietate probar- 
da ſhall iflue ſorth returnable in the Chancery, or the Kings Bench, &c. 
and 2 Ed:3; Proprietate probanda, iſſued, where the parties did appear in 
Court-. bur it ſeems the property ſhall be tryed by iſſue there , and che 
Writ ſhall not iſſue forth, but return of the Sheriff, 30 E. 3. Proprietate 
probanda 3}. 


- — ——_— 


_ mm —— 
on em —_—_—— EEE m—— 


[1* Where Tryal sþ:@ be of the property at the time of the ta/ing, 
where at the time of the Claime, where after the taking. 


N a Replevin againſt three, the Sheriff did return , that two did diſtrain 
&c, as Bayliffs for the Kings Debr, and ſold the Cattell to the third, - 
X x X'3 2 e 


Proprietate probanda. 
he claimed property. Markham, Proprictate probanda ſhall iſſue forth, al. 
though the property did accrue after , for the Sher f cannot return the 
ſpeciall matter, but generally, that he c|aimeth property, as he ſhall not 
return,that the cattell are taken for an execution of a recovery &c. Ouzre, 
Forteſcue,lf I take my neighbours cattel|.now upon property cla'med and 
found in Proprietate probaxds, the cattel! ſha!l be delivered unto him, &c, 
M.31 H.6.Proprietate probanda, 4 And it is ſayd, That a man ſhall not 
claim property if he had not property at the time of the diſtraining of the 
catcell, 2.2:E.2, Avowry 178. 


I 11. What foall be done upon property claimed by the plaintiff, or Defen- 
dant, end where the plaintiff [hall have treſpaſs, although the pre- 
perty be found againſt him, 


T being found for the Defendant in a proprietate probanda,yet the Plain- 

tiff ſhall have Treſpaſs , bur if he bring a new Replegiare, the Sheriff 
ſhall not make deliverance , &c. but if property be found for the Defen- 
dant upon iſſue in the common pleas, the plaintift afrerwards ſhall not 
have Treſpaſs H.31 E.3. Proprictate probanda 3. 2, 31 H.6. proprietate 
probanaa 4. 

And if upon a Writ of proprietate probanda it be found for the Defen- 
dant , the plaintiff may count againſt the Defendant , and hee ſhall be 
received to aver the property to be to him, andnot the Defendant, 30 
Ed.3.Repleg.36. and whether the property be fonnd for the one, or for 
the other, and Hs/ls ſayd if it be found for the Plaintiff, the Defendant 
ſhall be fined, 11 H.4. C. Litt. 145 acc. 


—— 


—— 


TV. YFho Way clainge property, and [ue Proprietate probanda, and where 
the Defendantſhall be attached to anſwer to the King and the party. 


F the ſe rvant claimeth property for bis Maſter, a Writ of proprietate 

proban da lyeth, 11 H,4.4'Proprietateprobanda 1. 

But it was adjudged that che Defendant cannot claim property by his 
bailiff, and the Sher: ſh31l be amerced for ſuch return, 17 E 2 proprietate 
probanda'6. and'one Defendant may claim property, 31 H:6 proprietate 
probanda 6: 

See5 E.3.-38 11 H:qi.4. 17 E. 2: propriet ate probanda 6. C.Litt.145. A 
man cannot-claim property in goods by his Bayl ff, or ſervant, becauſc if 
the claim be falſe, he ſhall be fined for his contempt, which the Lord can, 
notbe, if he do notcliimthem himſclf, 

A ſtranger tothe Writ , ſhall never claim property, nor ſhall ever 
ave a-W. it De proprietate probanda, but the Sheriff ought to deliver the 
eacce:] nytwithſtind:ng hi; claim, 1 4 H.4.25.proprietate p:/0banda 2. 
Upon 


(Jaze Deltverance: 


Upon property found foc the Plaintiff , the Sheriff ſhall make delive- 
rance, and (hall attach the Defendant to anſwer as well to the King for 


the contempt, as to the party; AL, 30E.3.30, proprietate probanda 3. 
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Gage Deliverance. 


—  —— 


——_— 


—_ — 


I. Where the Plaintiff ſhall Gage Deliverance of the Withernam 
taken, and where « Writ ſhall iſſue forth to make Delive- 
rance, without Gager. 


[thernam is delivered to the Plaintiff, and the Defendant atta- 
ched, The Plaintiff declared, and the Defendant did avow 
the ſelling of the Diſtreſſe, as Bayliff of Ancient Demeſne, 

for Damages recovered in a Writ of Right there by T. againſt the Plain- 
tiff, the Plaintiff ſaid, that the Land is Frank Fee, and there was a De- 
murrer upon it, becauſe he had appeared and pleaded there, &c. Andir 
was Frank Fee by a Fine levied at the Common Law, whereof the Defen- 
dant being Bayliff had no notice, for that cauſe he was excufed,.. and had 
2 Writ ro the Sheriff ro make deliverance, but the Plaintiff ſhall not gage 
deliverance here, 6c. But note, Gaſcoigne ſaith, If the firſt taking was not 
lawfull, and the Defendant hath ſold the Catcell, that the Plainciff cannot 
havethem again, that he ſhall keep the /ithernamsfor ever, and ſhall noc 
recover the whole in Damages, but for the —_— and detaining, &c, 
nere, for the Defendant had a Wrir, &c. and pleaded that the land was 
not compriſed within the Fine, M:7 H:4 28. Gage Deliverance 1. 

In a Replevin after Witbernam delivered to the Plaintiff, they were at 
iſſue upon property claimed by. the Defendant, and the anſwer of the- 
Plaintiff, Now it was holden that the Defendant ſhould have a Writ to: 
make Deliverance of the #ithernam, without Gager Deliverance of che 
firſt raking, becauſe property claimed : So if the Defendant plead, «l.ac 
he did not take the Cattell, and it is found againſt him, che Plaintiff (hall 
recoverall in damages, 30 E:3.9. 11 H:4.Prooes-121, there the Plaintiff 
Gd gage deliverance, 


The: 
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Gaze Deliverance, 


The Defendant doth avow, the Plaintiff prayeth that he may find ſure. 
ties to deliver the Cattell, rhe Defendant faith, that the Plaintrff is ſeiſed 


of his Beafts in ywithernam, by a Plaint in the County : And this he may 


ſay, although the #/ithernam be returned, cc. and the one ſhall have de. 
liverance againilt the other, 4 E:3. 40. Gager 10. HM; 29 E: 2. Gager 29, 
Bur where deliverance of the Withernaw'is not made to the Plaintiff, if 
the Defendant come and prayeth that he may gage deliverance, the Plain. 
riff ſhall have a Writ to make deliverance of the firſt beaſts taken, and 
ſhall find fureties to make return,if, -c. vi.Withernam, 3 Mt43 E:; ep. 
32. And ſee there, that deliverance of the #/ithernam ſhall not be to the 
Defendants, untill the Plaintiffs writ be returned, 

The Defendant did avow., and ft.ewed that by Plaint before the She- 
riff, the Sheriff had fs bea $n Pithernam, ant prayed deliverance, cc, 
The Plaintiff ſaid, that he ought not to have untill his beaſts were delive- 
red : And becauſe it appeared by the Plaintiffs Declaration in the County 
that he had delivery, &c. he ſhall gage deliverance of the Withernam, al- 
though it was ſaid, that nothing that was done in the County is of Re- 
cord here, But Newton conceived that that might be ſhewed by the ſug- 
geſtion of the party, P:21 H:6.Gager Deliverance 13. 

The Defendant prayeth deliverance of the w/ithernam, the Plaintiff 
may well joyn iſſue,that he did not take them, 20 * :2.4Gagey 29. which is 
not Law, buta Writ ſhall iſſue forth to make deliverance, Ss conſtare pc» 
rerit, P:26 H:6.Gager 15.40 E: 3.40. 


y— 
— TJ <=+_ —— 


——_— —_ 


Fl. Where the Plaintiff ſhall Gage Deliverance to the Deſendant 
firſt, and where the D:fendant to him,&c. | 
p 


T feems, where the Plaintiff hath the beaſts of the Defendant in zYither- 

zam, and the Defendant doth appear and avow now he ſhall not gage 
deliverance ofthe Cartell firſt taken, uncill the Plaintiff hath -gaged deli- 
verance of the Withernam, 4 £:3.40 acc.vi.z Eliz, Dyer 169.11 Eliz.Dy, 
280.22 H 6.20.5 H.7.5. | 


mn 
— 


111. Where the Defendants shal gage Deliverance in a Repievin, 
and what ſhall be a good Counter-p 1:4 jor hin of the Gager, 
CC, | 


I* a Replevin the Defendant doth avow, the Plaintiff prayeth that he 
Gage Deliverance, and that he ſhall do, notwithſtanding that he al- 
ledgerh chat he hath made Deliverance in the Country, &c. 7 R. 2. G« 
grr,@c.2, 


30 


Gage Deliverance. 


$0 if he alledge it made by Writ, but the Plaintiff ſhall have a Writ to 
make deliverance, if, &c. M.15 E.z Gager 4. 25 E.3.Gager 8. 

So i! he ſay generally that the Plaincitt zs ſeiſed, &c. 3 H.6.15.Gager 11. 

Andif upon the Writ to make deliverance, the Sheriff return that they 
are eſloined, a Cpi«s ſhall iflue and not Withernaw, and all ſhall be reco- 
veredin damages, 22 H.6.Gagey 14. | 

But ſee where the Defendant faith, that deliverance'is: made , &c. the 
Plaintiff may ſhew how that he had deliverance in re ng by plaint, 
but that afcerwards becauſe he was Non-ſuit the Defendant had return, 
&c. And the Defendant may aver, did make return unto him. So note, 
no Avowry where the Sheriff doth not deliver the beaſts to the Defendant 
upon a return awarded, P.25 E.3 way. 8. 

Note, the Defendant ſhall gage deliverance, although the Plaintiff 
grant that he diſtrain and retain againſt Gages, 8& Pledges,untill he be ſa- 
tisfied &c.31 E:3.Gager 5, 

And note, that all the caſes before are to be intended when the Plain- 
tiff declares, upon this, that he doth yet detain, and the Defendant doth 
ayvow,&c.4 E:3.40.ager IO. 

If the defendagt claim property, that it was Corn, whereof aReplevin 
is ſued ; If the Defendant ſhew that the Plaintiff didſurrender his land to- 
him ſowed with Corn, he ſhall not gage deliverance : And if it be found 
againſt him, che Plaintiff ſhall recoyer all in damages, 30 E: 3:9.Gager, &C. 
And yet there it was ſaid, that one who avowed for a+ Heriot,' claiming 
property, was driven to gage deliverance, and that was 21 E. 3, Gager 7. 
But ſee the contrary ofthe Heriot, where 'he avowed by execution of a 
Fieri facias : Or if healledge the property in another, and not in the 
Plaintiff, or if he faith; that he took the Cartell in another place, guere, 
of that,&c. by Brian, H.21'E.4.Gaper 19. But tt is adjudged, that he ſhall 
gage deliverance, where he faith, that he took them in another place then 
&c.1H,7.21. And therefore if he do alledge thetaking in another place; 
which is ancient demeſne, he ſhall gage deliverance, yet if he had ſaid, 
that the place where,&c. 1s ancient demeſne, he ſhall nor gage deliverance, 
&.10H;4.Gager 23.11 H.4q2. | | 

The olainti prayeth deliverance ,the defendant faith, that he pnt them 
into the pound, and that they are dead in the Plaintiffs default, this is a 
zood plea, by Martin,q H.6.14-Gager I2. And at iffue in whoſe defaulc 
they died : Bur it is no plea for the Plaintiff to fay, that the defendant 
hith carried them unto a plareunknown, ifthey were in any open pound 
:thin the County,s H.7.9. And by the ſame Ifſue taken, it- ſhallbehot- 
den confeffed that they are dead: ' And*it ſhall be no Ifſue torfay gen 
rally that they are dead, or alive ; but the Plaintiff ſhall have a Writ co 
mak” dehverance, Si conſtare poterit , &c. and upon retui wthat they are 
dead, the Plaintiff may aver the contrary, 30H 6.2 Gagey 16. 3 H.6: 15; 
Gager 11,22 E.q:Gager 20. And there for parcell he ſhall gage delive- 


rance, and forthe reſt,that they were dead; and. holden that the Writ 
hall: 
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| age Deliverance. 
Thaltbe the like for the firſt, and if &c. for the reſt,&c. the Plaintiff pra y- 


. £d that the.defendant might gage deliverance, and he ſaid that the plain- 


tiff had his beaſts in pithernam, and they were at iſſue upon that, Ad 2 
E.2.Gayer 29. But the.contrary is holden, and that a'Writ to make de. 
Jiverance ſhall iſſue ſorth, with þ conſtare potersr, that the Plaintiff hath 


; the beaſts ofthe other in withernam, to deliver them to the Defendanc, 


andupon-thatreturned, that the Plaintift hath eſloined them ,wirher»a 


ſhall iſue forth, P.26 H:6.Gager 15. 


 Replevin ofa taking in the Tenure of B. The Defendant faith, that 3, 
4s neither Town nor Hamlet, he ſhall not gage deliverance, becaule he 
may traverſe the taking afterwards Fc, 4 E.3.13.Gager 9. 


C—  —— — — 
— 


1V. Where Gager (hall be in Recaption, Homine Replegiando, 
where in Treſpaſſe, where in Second Deliverance, &c. 


N aRecaption, the Defend :nt doth avow for cauſe, ”*c. and at iſſue, 

The Plaintiff prayeth that be may gage deliverance, and adjudged that 
he ſhall,47 E.3.22.Gager 3. >, 

In a Homine Replegsando, at iſſue, if Frank, 5c. and upon a ſuggeſtion 
ofthe Plaintiff, that the Defendant had caken his Goods, a Writ iſſued 
forth to makedeliverance of the Goods to the Plaintiff, 6 E 44 8, Gager 

17.5 H.7.3.Gager 24, 

Ina Homine Replegiando, the Defendant after fuch Avowry (that his 
Villain) did gage deliverance ofthe body, and a Writ awarded to deli- 
verit, if &c, although it may be that the Defendant is not poſſeſſed of the 
body, andifirt be ſo, nulla ſequatur pena, P.12 £.4.4.Gager 18. 

And the forme of Gager deliverance of the Goods of the Villain, is to 
have a Bill that ſuch and ſuch are his Goods, and a Writ for to deliver 
them, 5 H. 7. 3. Gager 21. 

See that in Treſpaſſe the Defendant claimed the Plaintiff to be his Vil 
lain, the Plaintiff found ſurety to proſecute, and hanging the plea, the 
Befendant took all the Cattell and Goods of the Plaintit, aad yer for that 
was not fined, P 9g H.5.Fines 39. And note, it is a good return in a Hc- 
wine replegiando, that the Defendant doth claim him as his Villain, ſo as 

he.could not make deliverance, and therefore the Plaintif tound ſureries 
Þy his friends to be here, and had a Writ to make deliverance, 44.8 H4. 
return of the Sheriff 47. 

Treſpaſle for taking of his Plow=Cattell, the Defendant faith, that he 
holdeth of him, and hecould not find other Diftreſſe, and upon that they 
were at iſſue, and the opinion of the Court was, that the Defendant 
ſhould gage deliverance, although it was in Treſpaſſe, 5 E, 3, $6.64 
ger 28. 

V, AlWrn 


Gage Delrverance, 


V. A Writ to make Deliverance for the Plaintiff, and the ſame Writ for 
the Defendant, and Proces upon it. 


He Defendant gaged in Court, and a Writ iſſued to make delive- 
ranceto the Plaintit, 7 R.2. Gager 2, 

And if he do ailedge delivery made before the Writ, it ſeems the Writ 
fhall be then conditionall, 4.15 E.3. ager 3. And if the Sherif return 
that the bealts are eſlvined, a Capsas ſhall iffue againſt the Defendant, 
and not Withernam, 22 H.6.41. and ſee 26H. 6. Gager 15. Where the 
Proces ſhall be with an if, &&c Where the Defendant thall have a Writ to 
_ deliverance of the y/ithernam taken by the plaintif, ſee 11 H.q. Pro- 
Cele I2lT, 


__—_— 


——_—. —_— 


——— 


VI, what perſons ſrall gage deliverance for another, 


T5 Attorney ſhall gage deliverance for his Client, 6 E. 4. 8. Attorney 
22, and 1 H.q.11 and 15 E. 3.Gager 4. 

The Kings Baylif who diftrains for the Kings debt, ſhall gage delive- 
rance as for another perſon, by Finexx and Read , yet Frowske faith, 
That the bookes are contrary, Sec hoc negatur,16 H.7.Gager 30. 15 H.7. 
11, but 27 H.6.Gager 27. agrees with Frowsk, and that he may ;ſell the 
Diſtreſle. 

He who makes Conuſance as Baylif ofthe Husband and Wife, ſhall 
vape deliverance, 4 H.6.13.Gager 12. 


VII. Gager of another thing which Was not taken at the firſt. 


TY plaintif prayeth that the Defendant may gage deliverance, who. 
ſaid, that the plaintif is ſeiſed, &c. the plaintif ſhewed that he had de- 
liverance in the County, but becauſe he was Non-ſuit after the Defendant 
had return , and beeauſe the Sheriffound not the beaſts, he crook the price 
ofthem, and delivered the ſame to the defendant, and they wereat iſſue, 
if he did deliver the price of the beaſts, 25 E.3.Gager 8. 

Andin a Homine replegianas, the defendant did page deliverance of the 
coods of the Villain, 6 E. 4.8. Gager 17. 


i Yyyy VIII. Paine 
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Gage Deliverance. 
VIII. Paine for not Gager where he ought, and where for not delivering the 
Cattell, 


He Defendant was ifnpriſoned becauſe he would not gage deliverance 
Ef awe he ought ro do it, 31 &:3.Gager $. And if upon a Writ awar- 
ded, the defendant doth eſloin them, a Capias ſhall iſſue forth , and all 
ſhall be recovered in damages, 22 H. 6. Gager 14. and 1H. 7, 1r, 
And where the plaintif prayeth deliverance, and the defendant faith, 
that he hath his beaſts in Withernam, a Writ ſhall iſſue forth to make 
deliverance to the plaintif, and if he have beaſts in YVthernam to deliver 
them to the defendant : And if the plaintifeſloin the beaſts, a ##ithernan 
ſhall iſſue of his beaſts, and he ſhall be diftrained to anſwer to the King 
for the contempt, and the party his damages, and that although the 
plaintif would not be Nor-ſuit in the Replevin, 26H. 6, Gager 15. 9. 
F. N. B. 72. 4c. 


—_— 


IX. Y/ here Gager ſhall nct be untill Avowry or Replication to the AviW- 
ry made. 


N Avowry for a Rent-charge, the defendant ſhall not gape delive- 

rance untill the plaintit hath anſwered to the Avowry, for which cauſe 
he prayed in aide, which was granted, and then the defendant did gage 
deliveraace, 22 H:6.41.Gager 14. And before Avowry a man fhall not 
Cage deliverance, tor he may claim property before iſſue, or demurrer, 

y Wilby : Aud Gager of deliverance is to find ſureties to make delive- 
rance, Hil.25 E.;.Gager 25, 

The defendant faith, that he took the Cattell at another place damage- 
feaſant : Now the plainrif ought to maintain his Writ; before that the 
defendant do gage deliverance, but he gaged there before iſſue joyned, 
er demurrer, 1 H,y.11.and 21. 
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I. Where it lieth acainft Guardian m Socage, during the Nonage 
of the Heir, a_ after, 


Ote,the Heir within age did recover againſt his Mother in Waft, 
Guardian in Socage, Et quead damna remanebit, 2 E.2.Waſt 1, 


14 E.3.Waſt 107, 

And ſee 16 #.3.4ſt 100. where the Mother did alledge, that ſhe was 
Tenant in dower of the third part &c. and it was found, that ſhe held as 
Guardian by Nurture, the day of the Writ brought, and that” hanging 
the Writ, a ſtranger did aſlign dower unto her, and the opinion of the 
Court was, thatthe Writ ſhould not abate by that mean aſlignment, 
but che opinion of the Juſtices there was , that Waſte doth nor lie a 
gainft Guardian in Socage, but Treſpaſſe upon the Caſe, or accompt 
at full age of che Heir, but Kels faith, that accompt doth not licof hou- 
ſes pulled down, 

uvardian in Socage ſhall not be puniſhed, if not for voluntary Waſt, 
for if he ſuffer a houſe to fall, he ſhall not account for it , by Prs/eit , 
28 H.6.Waſt 9. Qnere, if Waſt or accompr lieth. 

Guardian in Socage ſhall not anſwer for Waſt done by a ſtranger, by 
Fitzherbert N.5. 59. Zuere, if Magna (harta, cap.y extend to Guar- 
dian in Socage : See Fitz,N.B.59. That the Heir within age fhall have 
Waſt againſt Guardian in gocage. 


 —— 


11. Waſt by banizhment of the people, and Bar in it, 


Wk againſt Tenant in dower of the Exile of the people &c. and 
the Plaintiff recovered accordingly, yet the Writ is given by the 
Statute, and there is no- mention made of baniſhment or exilement &c. 
3 E.2.aft 2. and therewith agrees 11 E.2. aft 113. and there it faid, 

Yyyy 2 that 


Waſte. 
that it is by the Statute de Confimils caſu, but Fitz. N.B.56.H, It ſeems tg 
be , that it is given by the Statute of farlebriage, cap. 23, ſee 7 
E. 3. 34- | 
The vexing of the Tenants is not waſt, if they do not depart, and leave 
their Tenentents, 17 E.2. waſt 118.2 H.6.11, F.N, B,g5.6, agrees of 
Villains. 
And the impoveriſhing of the Villains by Taxes and Tallage, is Waſt, 
15 H.3.waſt 131. and16 H.3. Waſt 136. and 16 H.7. 
And where ſuch Walt is aſligned, no Waſt is a good iſſue &+c. 15 H, 
3. Waſt 131. 


III AY 
—_— 


L — 


FIT, Waſt againſt the Committce of the King, during Nozage, 
where after, and the Bar in it. 


Rl 


29 H, DyIr 25. Uringthe Nonage, the King ſhall take advantage againſt the Com- 


acc, 


mittee wlio doth Waſt, according to Magna (harta, but if the heir 


C.2.pa:t inſtit. be of full age, he himſelf ſhall have the Action, &c.3 E.2.Waft 3.and this is 


134a.F.N.,B. 
Fg Acc, 


to be underſtood where the King doth not take amends before, for which 
the Defendant ſaid, that after the Leaſe of the King he did no Waſt &c. 
7 E-3.12. 43 E.3.31. F.N B59 E. We” 

It was preſented for the King , that the Committee &&c. had. done 
Waſt by cutting down Trees, bur it they fell down by Wind, it ſhall bea 
goed Bar, if they were carried away by a ſtranger, for the Heir ſhall 
have Treſpaſle againſt the ſtranger, alſo it the Guardian hath burnt the 
Trees, it is no Waſt, alſo if he pull down a new houſe, which never was 
covered, it is not Waſt, by Kniver, 40 Afſ. 22. _ 24. See that upon 
ſuch Preſentment a Writ was awarded to inquire of the Waſt, 2o H.7. 
Waſt 138. to certifie in the Chancery, F.N.B. 596. and it ſeems upon 
ſuch a Writ, the King ſhall have a Sczre facias &c. 15 H,q.6, 


O— 


——_— 
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IV. Waſt againſt Tenant in Dower, or againſt Tenant by the 
Conrteſte, and the Bar init. 


5; pou E Reverſion of Tenant in Dower was granted unto the Husband 
and wife,and the heirs of the Husband, they brought Waſt, ſuppoſing 
the diſinheriſin of them, and the Writ good, H.3.E, 2.aft 4. The 
action lieth againſt him for Waſt done by the Leſſee of his eſtate, 11 H.4. 

Tenant in Dower leaſeth her eſtate unto the heir, and T. the heir be- 
ing within age, and doth not take the profits, and athis full age diſagrees, 
and brings Waſt againſt Tenant in Dower for waſt done by 7 : and good, 
but if the heir alſo had taken the profits, it. had been a good Bar, that be- 


fore 


TY WW 8x 


Waſte. 
fore ec, no VVaſte &c. 30. E. 16. Waſte 26. 
 VVaſt by the heir againſt Tenant by the Courteſie, beeauſe he ſuffered 
the water. of the Sea to drown the Land, for not repairing the Sewer, 
20H.6.1;: 

Three Coparceners aſlign Dower to their Mother, who commits waſt, 
the one dieth, the-2 brought waſt, and well, but they ſhall not recover 
the whole in damages, 11 E.3.Waſt 115. 

Note, that Tenant in Dower, after the hath loſt a VVood in V Vaſt, yet 
he ſhall have houſe-boog &c. at the View of the Plaintiff in the ſame 
wood, ſee; this was beforethe Stacure, 4 H.3.aſt 129. 

Tenant in Dower ſhall not be puniſhed for waſt done by her ſecond 
tkusband, who is now dead, 15 H 3. aft 133. alſo it is a good Bar, that 
the ſecond husband did it by the commandement of the King, 7 H.3.. 
Waſt 141 | | | 


bs 
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V. Generall Bariw an Aion of Wait, and what hall be s good 
Bar, what not. 


Aſt againſt the Committee. for the. heir at his full age, it is a 
good Bar to ſay, that the King hath had amends for the V Vaſt, 3 
E2Waſt 3. 

$0 that the houſe in which &c. ſtood upen Poſts, without more build- 
ing, or that it was never covered, for then it is no houſe, 40 Af. 22. 

VVaſt againſt Tenant in Dower, it is no Plea for her to fay, that ina 
Precipe depending againſt her, ſhe vouched the Plaintiff, who hath en- 
tred into the warranty, and is now tenant by the warranty,3.E. 2./aſt-4. 

The Grant of an Abbot, that if waſt be done, it ſhall be determined 
by Neighbours, is no Bar-.in waft, brought by the Anceſtor, 3 F, 2. 
Waſt 5. 

A Surrender to the Plaintiff with his acceptance, is noBar in waſt; if he 
do not fay, for her, before which was no waſt, 8 H.5.8.14 H. 6.14, ace. 
by 7--ne, and 27 H.6. Waſt 8. contrary adjudged, 12 R.2.Waſt 99. and 
therewith agrees VeWtox,19 H.6.66.and P.3.p1.6.Waſt 35.1t is holden a- 
gy plea, the Surrender with agreement, and the ifſue entred accor- 

ingly. 

if Tenant for. life do waſt, and alieneth in Fee, and the Leſſorentreth, . 
yet he ſhall have a good ation of waſte, 45 E.3.9. the ſame Law where 
he enters for a condition broken after the waſt done, 45E.3:9, 12 H.8. 6. 
but if he enter without cauſe upon his Leſſee for life, he ſhall not have 
waſt, 12 H 4.6.5 H.5.12. 8H.6.11. 

It is a good plea for the Aſſignee of the Leſſee, that after the Leaſe 
no waſt was done, Fitz.N.B.56.4. and for Guardian of Right, 44 E. 3. 
27. S0 for the Committee of the King, 7 E.3. 12.4 15. butfor _ 
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Waſte. 
dian in fat it is no plea, 27 E.z, 5. Waſt 14. 268.3. Waſt 10. 

Waſt againſt the Leffor of his Father, where theLeaſe was, that i! 
ſhould be lawfull for him ro make his profit meliori modo quo videatfibj 
expedire, without contradiRion of him or his heirs, yet it is holden that 
he cannot do W aſt ,, for itſhall be intended melior legali mods *c. 4 E. 
2 Waſt 11.vide 46 £.3.17. But ſee 17 E:3:7:Waſt 101. that a Leaſe of 
Land to make his profit, he may dig ina Mine, if there be a Mine and no 
other profit, and may ſell the Ore,and ſo of a wood by w531by and Schard 

Entry into parcell of the Land , wherein he hath aſſigned waſt but 
in Bar of that onely, 9 E:3 43: 8 E: 3:52: Waſt 16:46 E: —_— 99. 

It is a good plea, that the Plaintiff himſelf was ſeiſed, the day of the 
Writ purchaſed, and the iſſue was, that he never after &c: 141 E:2: Wwaf 
I 14:4 E:3:33- 

A ET joint Leſſee with her husband ſhall not be puniſhed for waſt 
done in his life time after his death, 9 E: 3:42: and 10 E:3:17: and the 


Vide 2 H.4.3. difference is whert their Seifin was lawfull , for if it were by Diſſeiſn, 
V.de O!d Fit, the ſhall be charged &c:2 H:43:42 E:3:22:15 E: 4:28: 3 E:3.46: but living 


N,B,36.4cc, 


40 Al ,41.ace. 


the husband, the aCtion of waſt will lie againſt them both, 17 E:3:4:7: 
and 2 were, if in this Caſe, the husband dieth after Judgment, if Exeeuti- 
on ſhall be ſued againſt the wife, Firzh. abridgeth the ſaying of Hi/l,that 
ſhe ſhall be charged, bur if a woman hatha Term or other Leaſe ec: be- 
fore the coverture, ſhe ſhall be charged withthe waſt of the husband &c: 
9 H:6:52 E:1.Waſt 128. | | 

It was tound before the Sheriff, that one defendant did waft, the other 
not, and the Plaintiff could not have Judgment, 'but Sicwt alias awarded, 
6 E:3:54. for it ought to be found the waſt of them both, for the mil- 
chief, that if one hath nothing &c: yer 3 E:3:18: and 33 E: 3: Waſtc: 
Judgment was given preſently upon ſuch a Verdi, v4i4e 14 E: 3: Retwurnof 
the-Sheriff 11 1. 

The Leſſee of a Mill could not fell and cut timber for to amend the Mill, 
4 E:3:waſt 22: alſo it he cannot cut trees to cover the houſe, but he may 
cut trees to repair a houſe, or to make Carts, P:'2 E:3:Waſft 28 19 E:3: 
Waſt 30: Butif the houſe be burnt by ſtrangers, and not by the Kings 
enemies, hefſhall not cut down trees to repair or build it again : all 
the Leſſee cannot cut down apple-trees to repair the houſe, if there be 
ſufficient of other Trees, temp.E:1:waſt 122; and it ſeems that the Le(- 
ſeermay cut Trees to make Troughs for his cattel|todrinkin, 33 «Af. 
Double Plex g: and the cutting down of dead wood is not waſt, but he 
ſhall not cut it to repair a houſe which is burnt by his ſervant or a ftran- 


7 H,6.38, acc. yer who isnot the Kingsenemy, 41 E:3:waſt $2:temp E:1 :Waſt 123. and 


note, that the burningis the waſt, and not the cutting of the trees, tO re- 
pair it, by ilby, 19 E:3:Wft 30.and ſo is 20 E:3:Waft 32: 

If a houſe be burned in the default of the Leſfee, and he cuts down 
Txees to build a new houſe, 2uere if the one or theother be waſt: it 


hath been holden that the cutting of the trees is waſt, but ſec 44 E:3: 
44: it & walt in both; V Vaſt 


W. aſte . I 9 
VVaſt of apple. trees, The defendant ſaid, that they fell by the wind 7 
1nd became dry, for which he took them for fewell, and holden a good 
Plea, 7 H:6:38; alſo it isa good Bar, thatitis ſeaſonable wood &c.7 H: 
6.38. 
Vaſt found according to the writ,and that hanging the writ, the defen- 
dant had repaired it ſo well as it was before, yet the Plaintiff did recover 
and that point of the Verdi as to the Reparation was void, 38 Aſ. 2. 
VVaft 23.9 H.6.66. 13 H.7.and 15 H.7.acc. but a new houſe made as pood 
&c. _— the ation brought,is a good Bar, 20 E.4.18-21 E.4.39.13 H. 
20and 21. 
"The Guardian ſhall not have windfalls, 40 Af.22: but Leſſee for life 
ſhall have them, 7 H.6.40: ſo of a houſe fallen, 42 E.3:6, and 44 E: 3: 
6, and 44: *9 E:3:42: butif the houſe be diſcovered by tempeſt, this is 
waſt, if it be not covered agzin within convenient time, 12 H.4:6. 
If the Leſſee doth repair a houſe which was ſo ruinous, that he was not 
bound to repair it, it is not materiall of what length or breadth he maketh 
it, but where he repaireth a houſe which is taken down by himſelf &c. ſo 
he is bound to repair it, there it may well come in iſſue, if it be ſo much 
nlength and ſo much in breadth , for if it be not, itis waſt, 22 H.6.18. 
42 E:3:27: andit hall be fo, although he pull down the firſt wich the 
Plaintiffs conſent, and makes a new houle as good, andas profitable, by 
Newton 22 H:6.18: 
If the Leſſee pulleth down a ruinous houſe, he ought to build a new 
houſe of the ſame length and breadth, ſo was it adjudged,s 7acobs, in 
Smith: Caſe, but ſee22 H.6. by Newton, if the houſe fall by tempeſt or 
otherwiſe, and not the default of the Leſſee, it is otherwiſe. 
Ruinous at the time of the Leaſe, is a good Bar, 7 H.6.40. 14 H.4, 
«c: bur if he will rebuild it, he may well cut down trees todo it, and 
that although it fell in the time of the anceſtor of the Plaintiff, if it be a 
neceſſary houſe, and neceſlarinefſe of it ſhall come in Iſſue, 11 H.4. 
31, if it becometh ruinous aſter the Leaſe, it is waſt, although the houſe 
do not fall, 34 E.3:7 waft 145. 
It is a good Bar for Leſſee for life, that a ſtranger had the Land in exe- 
cution upon a Statute Merchant of the Plaintiff, before which there was 
no Waſt, 19 E.3,YVaſt 31. | 
Norte, that cutting down of Apple-trees which fall by wind, if yet they yide x 8.6. 2; 
will bear fruit, is waſt, 44 £E.3.44- 9. before,not if 
Waſt, declaring that ?. did enfeoff the Tenant, and A. his wife, mo- ***/4 by 
ther of the Plaintiff for their liyes, and to the Heirs of «L. who is dead, my" bw; 
the Tenant ſaid, that he inthe life of A. did alien to a ſtranger in Fee.e 4 n 
died, and he took back for life : So the Plaintiff hath nothing in Rever- 
fion, and holden a good plea; forall is purſuant to the generall Iue, 
that he hath nothing in the Reverſion, 8 H,6.13. Martin faith there, 
that nothing in the Reverſion generally is no plea, where the Plaintiff de. 
clares of a Leaſe made by himſelf or by his anceſtor, otherwiſe it is _ 


Waſte 
he brings the Ation as Aſſignee &c, 8H.6.15. See contrary to this (s ) 
of the generall plea, 46 E.3.10. but 30 H.6.9.6. agrees with 9H:6. 15, 

A Leaſe Ab/que impeticione vaſti, Proviſo, that he ſhall not do waſt is 
domibus voluntarie, now he ſhall be puniſhed for no Waſt, but in the 
houſes, and there ——_—_ is voluntary, but if he hath done volun- 
tary waſt in the houſe, he ſhall be puniſhed tor all the reſt &c.vide9 H.s, 

b. 
Ie is holden a good Barto. avoid circuit of action in waſt , that the 
Plaintiff d:d grant unto him that he ſhould not be puniſhed for waſt, 6 
E.3.7. 20 H.7.4. by Tremaile. But Finesx chief Juſtice contrary there, 
ard 2t H.7.24. if it be by another deed, and with that agrees 9 H. 6, z5, 
and 21 H.6.47. 

It is a good Plea for the Tenant by the courteſie, that the Mother hath 
anelder ſon who is living, which did furvive, or a fon, whereas the Plain- 
tiff is a daughter. 2were if it be good, that ſhe hath another daughter, 
which is alive, who hath iſſue, 9H 6.11. F.N_B.60. 

The Tenant faith, that he cur trees to re-build the houſe; which was 
ruinous in the time of the Anceſtor of the Plaintiff, which fell afterwards, 
and Iſſue was taken, if it were ſufficient &c. in the Plaintiffs time, for 
then if it fallech chrough his detaulc &c. \it is not lawfull for him to cut 
timber to build it again, 11 H.4.31. 

In waſt by the Lord, by eſcheat of a houſe, it is a good plea that it was 
uncovered in the time of the Tenant, and feeble, and that afterwards for 
weakneſle it fell down &c. the Plaintiff replyed that the Tenant took it 
downand fold it, the Tenant ſhall averre his ſaying, without that, that 
he took it down or ſold it, 45 £.3-3. for it is not lawfull to take down a 
houſe which is ruigous, 14 H. 4. 12. 

Waſt maintaned for ſuffering his Cloſe to lie uncloſed,(o as the Cattell 
of others did eat his young ſprouts of the trees: So of putting in beaits, 
or young Ballocks, not of any value, 20 E. 3. aſt 2, 

So of Quick thorn ; for this is deſtruction, although it be not proper- 
ly Waſt: ScegH.6.43.46E 3.17. 

Vide11-fac,in(o.1.B, in Sir fohn Gages Caſe, eradicating of white 
thorn is waſt, but not of black thorn, 46 E. 3.9 H. 6.4cc. but by Cock 
Chief Juſtice, cutting of Quick ſzr-hedges is no waſt, but is good hus- 
bandry, and they will grow again, but eradicating of them is waſt, and 
ſo it is of a hedge of black thorn. 

Itis no bar, that it is ſeaſonable wood &c. if it be aboye 20 years 
growth, 7 H:6:40: 10 H:6: VValt 42: See of this matter, what ſhall be 
laid wast.. 40 E.3.33:waſt 67. 

The Patron of a Colledge encorporate made Collationto F S: by theſe 
words, or iPedi &c: tal Collegio &c: for term of his life, and now in 
waſt brought against him, the Tenant could not have the ſpeciall Plea 
-upon the matter, becauſe itis nota Leaſe; for a Patron by no means can 
makea Leaſe of a thing not in him- to that intent, for which be (ad, 
that 


That he did not leaſe, ec. and good, 2 1 H:6.2. yet I may havethe ( peciall 
plea , whereby m Diſſeiſor maketh a Leaſe to me for life, that is gran» 
ced, becauſe he hath a Freehold, bur yet Iam remitted. | 

If the Leſſor grants Trees during the term, and he himſelf cut them 
down, or commands the Leſſee ſo to do, the ſame is not waſte, bur if 
the Leſſor cut them for the Grantee wirhout the commandment of the 
Leſſor, this is waſte,21 H:6.47. And the commandment was averred. See 
ifit ought to be by Deed, as a commandment for to dig gravell, 2 H 7. 
14.- And ifthe Grant was before the Leaſe, the commandment of the 
Grantee ſhould be 'good: Alſo if he cutteth them down without com- 
mandment, yet he may plead the Title of the Grantee againſt the Leſſee, 
11 H:4.31. | 

The Leſſee may well cut down Oakes and Aſh for fire-boot, &c. if 
there be not under-wood, &c. otherwiſe it ſeems for ſale-boot,21 H.6.49. 
20 H:3.waſte 139. 

Waſte lieth for him in the Remainder in tail againſt Tenant ſor life, ©5727. 4c 50, 
who hath the Fee in remainder, 41 E: 3.23.42 E.3.19. But he in there- Hopes gn 
mainder in tail after poſſibility of iſſue extin,ſhall not have waſte: And ry tH.4.1 » 
if he bath iſſue wich dietb, hanging the Writ, it ſhall abate the Writ, 2 H. 34 8.6. 6.2 1, 
4.21.33 H.4.6.F. N_B.60. 39 E-3 '6.ae, 

Tharhe hath nothing, the day of the Writ brought, is no plea for the 
Defendant in waſte, becauſe the Alienation after the Waſtedone ſhall not 
excuſe him;qo £.3.33.41 E.3, 23. 

Thatthe houſe was weak at the time of the Leaſe, and fell afterwards, 
isa good bar;45 E:3.2.14 H.4. 12. 

Many things of ſmall value, as one twelve pence, another fix pence, 

&c. make waſte, but not one of them by it ſelf,14H 4.12.9 H.6.66: Waſte 38 E.3.7. a 
of the value of twenty pence adjudged, was againſt a Guardian, 34 E. 3. G:ange to the 
Waſte r46:and 20 E.3 .waſte 32.12 H, 4.4. value of 40 *, 

Waſte of a houſe, no ſuch houſe at the time,is no plea, 42 E.3. 22; 17.7744, andyet 
E.3.7. For ifthe Leſſee himſelf, or a ſtranger with his aſſent buildic after /* 4 #9 
the Leaſe, the Leſſee ought to maintain it, 42 H: 4.6. 17 E.2. waſte 118. # 

But otherwiſe it is where the Leſſor makes a new houſe after the Leaſe, 
without the aſſent ofthe Leſſee,49 £. 3.1. 

Waſte doth not lye of that which the Leſſee covenants to leave in as 
good plight,&c. if the houſe falleth afterwards by tempeſts, 43 E.3.6. 
VVaſt74. So if it were ruinous at the time,&c. 49 FE. 3.1.8 E.4.2. but 
in both caſes the Leſſor ſhall not have Covenant. 

Releaſe of the Anceſtor with Warranty to Tenant for life, ſo as he nor 
his Heirs ſhall not claim nor demand any right during his life, is no bar 
in Waſte done in the time of the Heir, nor a releaſe of che Heir himſelf in 
the life of the Anceſtor, but an expreſle Grant of «the Heir in the life of 
the Anceſtor to the Leſſee, that he ſhall not be impeached of Waſte, ſhall 
be a good bar againſt him, &c.42 £:3.24.}YYaſte 72. 19 H:6.17, m 

A man reciting that'where his Re leaſed to f. for life, Know, &c. 

S 3 2 me 


we dediſſe, the ſame lands to the ſaid f. forlife, &c. & relaxaſſe omnimed: 
aftiones vaſti quas habeo, ſeu,,56. and the opinion it ſeems ( by the iſſue 
which was taken, that nothing pafſed by the Deed in Waſte.) Thar if the 
ſame doth enure onely as a Releaſe, as if he were Tenant for life at the 
time, by the Leaſe ofthe Father, that the ſame ſhall not be a bar for 
Waſte done after that Deed. Otherwiſe it is if the land paſſe, /for then it 
is as a Leaſe without impeachment of waſte, 31 E:3.waſte 103. ſee 3 E:3. 
Te 2 H:4.24, That nothing paſſed by the Deed, is no plea in;waſte 
by him in the Remainder, bur it is a good plea, that he did not leaſe by the 
Deed,&c. 

Tenant in tail ſhall be barred of waſte for his life by releaſe of his right 
to the Tenant of the land, 13 H:7.10.38 E:3. 27. 

Warranty to the Leſſee and his Heirs, holden no bar in waſte, 6 E:3.7. 
20 H:7.2. it is agreed a good bar, v4.20 H:6.21, 

Releaſe of Actions perſonals, after the waſte done by a Prior, Leſſor, 
ſhall not bar his Succeſſors of an Action of waſte, becauſe the houſe hath 
an Inheritance in it preſently, otherwiſe it is if he had taken amends, 42 
E: 3 + 22, 10H. 7, 3. butit ſeemsto be a good bar as to damages, 13H. 
7.10. 

Ifa Prior licence the Leſſee to cut Trees, the ſame ſhall diſcharge him 
in waſte brought by the Succeſſor, 44 E: 3. but if be cutteth down the 
Trees, and then the Prior dott-releaſe to him, the ſame ſhall not bar bis 
Succeſſors,21 H 6.4c. 

Ifan Abbot Predeceſlor makes a Leaſe, and covenants that the Leſſee 
ſhall take Timber, &c. in another wood which is not leaſed, the 'Leſlec 
ſhall not take it without delivery, but by ſuch Covenant the Leſſee ſhal not 
be diſcharged of waſte, although the Abbor will not deliver the Timber, 
if there be ſufficient upon the land, otherwiſe it 15 ifhe hath not ſufficient 
&c.44 £:3.21.,fſee3 E:2.Waſte 5, 

Waſt of Trees, it is no plea that the plaintiff cook them, 44 £:3.44.And 
if the Defendant ſaith, that a houſe fell by wind, it is a good Replication 
that it was for want of Coverture, 44 E:3:44. 

If the Leſſee cutteth for Houſeboot,&c. or to make a Bridge in the 
land, as he well may : If now others who have Common of Eftevers 
there, or Eſtovers certain, cut down the ſmall Trees, or Bruſh, which the 
Lefſee hath cut before, ſo as they grow again, the Leſſee ſhall be puniſh- 
ed in wafte: 

Waſte brought ofa Meadow drowned, by reaſon that the banks of the 
River were broken down, and not repaired, ſo as it could not be mowed. 
The Defendant ſaid, that the Plaintiff had a Mill.&c. of which the banks 
were not.repaired of the Pool belonging to it, &c. and they were at iſſue, 
if ſor want of repairing the.ſame,the land where, &c,was drowned, 46 E. 3s 
»aſ/e-91.20 H:6.1. 


Waſte, tor that he bad made waſte in a Pool which he held as Guardian,. 


— 


Waſte. 
he ſaid, that he let out the water by a pipe: becauſe he could not other- 
wiſe fiſh in the Pool for Reeds, and left ſufficient ſtore, at the full age of 
the plaintiff, iflue was taken upon it, and the View there, and it was hol- 
den, that although he ſell fiſh, and ſtore his @wn pound &c. it is not waſte, 
if he leave ufficient at the full age oi the Infant, and that ſhall be tried by 
Neighbours : The like Law is ot Deer in a Park, if he ſtore his own parks 
with the Deer,yet if he leave ſufficient Deer to ſhew at his full age, it 15 not 
waſte,y R.2.waſte 97. 

__ of a Wood, Mine, or Piſcary, may ſell, &c. 17 E: 3. 7, 12 7: 
4.8, 
Waſte againſt Guardian, he pleaded an Agreement betwixt the Plain- 
tiff and her Coparcenerthat the Plaintiff ſhould give the other for equali- 
ty of partition , certain Trees, &c. and that he as Guardian, cut them 
downand delivered them,$c. And iſſue was taken that the Agreement 
was of a ſumm of money, and not as above: Alſo that he had cut down 
more,&c, (s) of greater value then the agreement was, and alſo in ano- 
ther place not appointed, &c.11 R.2.waſte 98. 

Waſte of three and twenty Oakes, the Defendant ſaid, that he did re- 
paire the houſes with them, the Plaintiff ſaid, that he did that with foure 
of them, and that he ſold the others : And although by this Replication 
the Writ was confeſſed falſe in part, yet the Defendant faid, that he did 
repaire the houſes with them all,z2 E.3. waſte 104.22 H.6.24. 

Note, 37 + 1iz. in Cow.B. It Leſſee for lite or years, fell and cut Timber 
Trees, it is waſte, Von quia vendebat , ſed quia /cindebat ;, But if he ſafer 
them to lye uponthe ground without doing any thing with them, it is 
waſte, and ifhe fell them with an intent to repair, if he after ſel! chem, 
it is waſte, Non propter venditicnems, but becaule he felled them. 

Waſte of a Cottage, the Detendant ſaid, that it was the Cottage of a 
Villain, and ſtood empty by reaſon of his death in it in the time ofche 
Plague, and that no body would dwellinit: And the iſſue was, that he 
might have Tenants enough, &c.32 E:3:wa#te 104. 

Waſte againſt husband and wife and that was found by their default 
before the Sheriff, and the wife was received in che Common Pleas, and 
pleaded, no waſte done,;19 E 3. waſte 125. | 

The Guardian in Watite faid, that he aſligned Dower to the Mother of 
the Plaintiff, and becauſe there was not a houſe upon the land, he cur 
down Trees and built two houſes, and becauſe he built them upon the 
Soil of another, it was adjudged, that he ſhould build two more houſes up- 
on the Plaintiffs lands, to the value, &c. and find ſureties that he ſhould 
not do waſtey9 A.z.waſte 137. | 
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VI Waſte againſt an Abbot, Prior, where for them, where for 4 
Mafter of a Colledge, Parſon, Biſhop, and the Bar, 


'T is no plea in Waſte by a Prior that his Predeceſſor granted that it 
Is. uld be determined by Neighbours, 5 E:2.waſte 5. Burt the Grant of 
the Predeceſſor under the Covent Seal that he ſhall be diſcharged of the 
Waſte, will ſerve againſt the Succeſſor, 21 H,6.46. So amends, or other 
agreement with the Succeſſor, is a good bar, 42 E.2.23. 

A Biſhop, Parſon, Maſter of a College, Arch-deacon, ſhall not puniſh 
Waſte done in the time of the Predeceflor : Otherwiſe it is of an Abbot, 
Prior,&c. who alſo ſhall have an Aſliſe of a Diſleiſin to the Predeceſlor, 
2 H:4 3. the reaſon is, becauſe the Abbot cannot make a Will , but the 
righs doth continue in the houſe, notwithſtanding his death. 


- Waſte againſt an Abbot Guardian, who faid , that the Ward fell in the 


life time of his Predeceſſor, after whoſe death no waſte was done, 43 E.z. 
$. and 30.7 E. 3.53.49 E 3. 25. But ifan Abbot Guardian be depoſed, 
his Succeſſor ſhall be charged for waſte done in the time of the Predeceſ- 
ſor. And ifan Abbot command a Monk to do waſte, the Abbot himſelf 
ſhall be charged after the death of the. Monk, but not his Succeflor, 49 
E 3.26.,Waſfte 95. 


Mi . ——— 
hn — 


VII. Waſte by him who hath but for life, or years, with another 
who hath the Fee. 


Wo againſt Tenant in Dower by the husband and wife, upon a 
 Y Grantto them and to the Heirs of the husband, ſuppoſing waſte 
to be done to their difinheriſingis good, z E:2.wafte 4.17 E. 3 7.But New- 
ron faith, 22 G.H.25. That the Writ ſhall ſay, ad exheredationem of one of 
them, and therewith agrees,18 E.2.Brief $35.2 H.5.7. 

Vi:F.N.B.y9. T.vi29 Eli%imCom.B, Sir Roger Lewkper and Ford: 
caſe, Waſt was brought by two Co. parceners, and the -heire of the 
third Coparcener, her husband being alive, and Tenant. by the Curteſie, 
and the Writ was 2wo0d tenuernnt, and good, notwithſtanding the Te- 
nant by the Curteſte was not named in the Writ, becauſe as the caſe there 
was, the Term was ended. . 

It two Parceners make a Leaſe for life, one taketh. husband, hath iſſue, 
and dieth, the husband ſhall joyn in waſte. So if one hath a husband at the 
time, and dieth, the husband ought alſo be named where he hath ifuc: 

wtifche husband alone leaſe during the Coveffture, he and the ifſue (hall 
not joynin waſte. See from hence, that the husband of one Parcener ſhall 
be. Tenant by the Curteſie of the Moyety of a Reverſion. 


He. 


W, ate. 


Fein the Reverſion, and Leſſee for life, joyning in a Leaſe for li 
they ſhall alſo joyn in Waſte,27 H:8 13. So mo | Mend Ley and 2 
the heirs of one ofthem : But Tenant for life, and he in the Remainder 
joyning in a Leaſe, they ſhall not joyn in waſte, vi. 13 H: 7.15:21.22H 6. 
25.46. v5.11 H:4.1.pl.1,ac.br. Leaſes 2.,ac. And by Fitz. the Tenant for 
life ſhall recover the Freehold, and hein the Reverſion damages. 


— 


VIII, Waſte againſt Guardian in Fait, and Guardian in Right, 
and Bar init. 


Wy Ate againſt a Prioreſs as Guardian, he ſaid, that after the death of 
the Anceſtor, a ſtranger did abate, againſt whom ſhe recovered, 
after, which no waſte, &c. and a good plea, 44 E. 3-27:waſte 80. 

The Guardian ſhall not be puniſhed for waſte done by a ſtranger, 
F,N.B.60. | 

If the heir recover in waſte againſt the Guardian within age, he ſhall 
not recover the damages, which he ſhall do if he recoveragainſt him at 
full age, becauſe it is then our of the Statute, which {ſpeaks that he ſhall 
loſe the Ward, and damages for not ſufficiency. Alſo the Statute- ſhall 
not be recited againſt him, becauſe the Aion 1s at the Common Law : 
Alſo no reſpect to the value, ec. 12 H:4.4.F.N.B.60.T. 

In Waſte againſt Guardian, the plaintiff need not count whether he be 
Guardian in Fait, or in Right, 5 R.2.aſte 97. So he need nor alledge in 
what land, nor the certainty of the Acres, but the Inqueſt ſhall find the 
certainty : And if the Defendant alledgerh that ſhe holderh the third 
part in Dower, the day of Writ brought, that being found, the Wrir 
ſhall abate: And ifit be found contrary, then the Jury ought further to 
enquire, . andit is not matertall if it be found that ſhewas endowed of the 
land by a ſtranger, as Guardian pendant the'Writ, 4.16 E.3.F/afte 100. 

Waſte by the heir during 'his Nonage, the Sheriff returns the {waſte 
found, and becauſe he did not return the certainty of the value of the land 
& of the age of the Infant, where the Statute, is that he ſhall loſe damages: 
It was holden, that a new Writ ſhall iſſue to enquire of the value, and an- 
other to the Sherif where he was born, to enquire'of his age ; but Judg- 
merit ſhall be given preſencly, that heſhall loſe the Wardſhip, 16 E: 2. 
Waſte 117.,94.16 E: 3. Waſte roo. But if the Sheriff take the Inquelt by 
parcell, where the Waſte isaffipnedin two.Towns, a new Writ ſhall if- 
ſue forth to enquire of the whole, if the Jury have not had the view ot 
the whole,r 2 H.4.3. 

Attachment againſt a Guardian who fuffereth a honſe to fall, where he 
hath ſufficient to uphold it, 9 H- 3. waſte 136. Bur Guardian in Socage 
- hall not be charged of ſuch yaſte,28 H.6. 9. , 
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Dower, but then he ſhall be enjoyned upon a pain that he build anothe: 


i. 


Waſte. 


It is-a good Bar that he cut Trees to build a houſe for the Tenant in 


Houſe upon other land of the heir,o H: 3.wafe 137. 

The Guardian may re-edifie houſes which he tinds fallen down in his 
time, and may allow Aſh and Oakes for fire-boot , wherere he could 
not take other, yet the Verdict was generail, that he cur down Trees, 
20 H:3.waſte 139. 

The Guardian ſaid, that the Plaintiff was borne before*the marriage, 
and becauſe he would baftardize the Infant co his diſinheriftn, he loſt the 
Wardſhip ; Andit was awarded that he ſhould pay ſo much to the re- 
.building of the houſes , 10 H: . Waſte 142. 

The Guardian commits Waſte, and then grants over his Eſtate , the 

Writ ſhall be againſt him gqwas tener, rt. E.1.Waſte 126. 
It is no plea for the Guardian in Fait, that after the Leaſe to him, no | 
Waſte was done,26 E:3,waſte 10. and therewith agrees, 27 E, 3.5, 


——————— 


—— 


IX. Waſte againſt Tenant for life, and the Bar in it, where th:re 
#s a mean fſtate for years, or life, 


Wi will well lye againſt Leſſee for life, notwithſtanding a mean WM | 
Remainder or Reverſion for years, 46 E:3.17.4 E:3.13. So for Ml 
him in the Reverſion, notwithſtanding a mean Remainder for life, 50 : 
3.3-F,N.B.5z9H. But not for him in the Remainder, nor where the Re- 
verſion is granted for lite, 33 £:3.waſte 144 10 E:4. 9. 

A woman Leſſee for life, took a husband,.the Leſſor did confirm to 
them for their lives, now waſte doth nor lye during their joynt liyes. by 
the reaſon, 6 E:3.19. asit 1Sabridged by Piper, becauſe the iſſue ibal| 
be, if he did leaſe. But ſee the book, that by the opinion of He- le and 
Chauntrell, the writ doth well lye for the heir of him who doch confirm, 
and he ſhall ſay thathe leaſed, and maintain ic by ſhewing the ſpecial! 
matter: But it is cleer, that t!:e Action of waſte is not loſt by che contirma- 
tion,$ E:3.26.9 *:3.9. But there it ſeems if he be not in by the Contirma- 
tion, it is not as a Leaſe &c, yet Chamnntrell (aid 6-E:3.19. That if the Di 
ſeiſee confirm to the Diſſeiſor for life, he ſhall have waſte and Fiz. 

[notes that to be law. But Lie, holderh fo/.3E. that the Diſſe:ſor bath now 
a lawfull Fee, 

And ſee 17 £.3.68. VVhere a woman Leſſee for life, took a husband, 
an1 che Lefſor did confirm their Eftates for the life of the wite, and after- 
wards brought waſte. ſuppoſing them Tenants for the life of the wife, of 
the Leaſeto the wite before the Coverture, and good. So a Confirms- 

tion which doth not enlarge the whole Eſtate, ſhall not alter any thing. 

VVaſt is diſpuniſhable, where there is a mean Remainder for life , be- 
cauſe otherwiſe it ſhould be defeated, 11 E:3.Recespt 118. , 

] 


Waſte. 
If Leſſee for years grant over parcell of his Eſtate, yet the Action of 
waſte lyeth againſt him alone, 2 E:4.11, 
Waſte of Tenant for life diſpunithable, for the Eſtate mean of him who 
hath ſued execution of a Statute Merchant, with averment,that before that 
n0 waſte was done,19 E.3.Waſte 31. 


——_——— 


——_— ——— 
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X, The manner of Inquiry of Waſte, an4 how i! ſhall be done 
upon it, and how the Record ſhall come in. 


Aſte found be fore the Sheriff, and the Verdi& ſealed with the ſeal 
of the Office, was delivered in Bank by the Plaintiff, and well, 


being delivered to him, &c. And he had Judgment of the.parcell found, 
where he had aſligned waſte in parcell whereot there was no-Inquiry, vs. 
22 E:3.1. 

But ſee 14 E:3.1#afte 27. agreed, he ſhall not have. Judgment of the 
parcell found, where the reſt is. not enquired of, but Poſtes entred, and 
/icut alias awarded, and the Sheriff ſhall be amerced,as the Plaintiff ſhould 
be it he had enquired of the whole, and of parcel no waſt found, &c. for the 
King ſhall not loſe the amercement : and ſee 12 14,4. 4. That it a Sheriff do 
not his Office in part, as not to enquire of part, cc, the whole ſhall be ea- 
quired of again, by T hirzing, 

All is void in waſte againſt the Guardian, if the value ofthe ward be 
not found, 16 E 2.waſte 117. 

The return ofthe Sheriff is good by intendment,although he do nor ſay, 
In fait quod acceſſit ad loca, &&c. As a return that he did waſte in two 
Towns, and that he took the Inqueſt de vaſto predifto, in one Town, & c, 
12 H.q:3. where he made view to the Jurors, of all the places; But 16 F: 
;.Return de vie 82. Thatalthough that he go to all the places , yet if he 
take the Inqueſt at one place, which is none of the place, he ſhall be amer- 
ced, and a new writ awarded, It is faid, 34H. 6.44. That the ancient 
form is, as is, 12 H.4. 3. but the beſt courſe ſhall be to return. the ſpecial! 
matter, (s) Azceſſi ad loca & cepi inquiſic. pro ut inſcedula. &c. Seeallo 
there, that it is no return, quod fecit vaſtum in diverſic Meſſuagis, &c. in 
divers Towns, but it ought to be certain, as in a Barn, Chamber, &c, and 
that in ſuch a Town, or ſuch, c. 34 H.6.45. 

Waſte aſſigned in two Towns; the Defendant faid, that one is a Ham- 
let, &C. if this be found, all ſhall abate, without more, but if he found-a 
Town by it ſelf, he ought to enquire of the damages of every parcel! by 
it ſelf, for the waſte is confeſſed . And that although no waſte be tound,yec 
the damages ſhall be taxed certain,9 H.6. 66, 67, And ſee there that upon 
a forraign plea by which the Waſte is taken as confeſſed, if it be found 2- 
2ainſt the Defendant, the ſame Jury ſhall tax the damages, 


Tee 
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See 33 Ed.3.Judyement 255. Where upon 4 forraign Releaſe pleaded, 


7L8 


the ſame Enqueſt did enquire further of the waſt, But wiere upon iſſye b 
that there was no ſuch Town; it was found ſuch Town to the Damages, h 
yet no judgment was, bar a new Writawarded to enquire of the af, Y 
13 E.3.Waſft29.28 E.3 Waſt 66. 2 
Upon = Writ of enquiry, it behooves that every parcell be found þy i: 
ſelf, &c. and what is become of the Trees, and what remain upon the | 
Land, and if the Defendant have built a new bouſe with them, 2. t ge. n 
3,#aſft.30. t 
And where a Writ iſſueth upon a preſentment for the King, &c. The c 
Sheriff ought to enqu re, if the party hath found Sureties not to do waſt, 
and how he holderh, and bow it came to the Kings bands , 20 H:3:f 


138. | 

Waſt found before Juſtices of Ni prizs, and atthe'day in bank the 
Sheriff amended his return, and make ic, that he bad done waſt in diverſe 
places through the whole wood, where it was before; that he had dore 
waſt in a hundred trees, price every one, &c. and he did well to make it 
certain, 20 E.q. amendment 67. 

A new Venire facias was awarded , becauſe the firſt was not, that he 
Mhould.not take them, who were of any kinn or affinity to the Plaintiff or 
Defendant, 2 H:4.waſt 57. * 

Snere if the Venire facias ought to bave this clauſe, £t interim terraw 
illam videant, when the iſſue is upon a collatterall matter, as upon 4 
confirmation, that the Enqueft was diſcharged apon that Challenge, 7 

"Eaw.1. 


Ld 


— cu _— 


XI. Where a Writ fall be awarded to enquire of waſt, and wher: 
it ſhall be taken confeſſed upon the plea, and where damage; 
ſhall be aſſeſS:d of every part by it ſelfe , and the form of En- 
quiry, LY 


Aj the grand diſtreſs, a ProteRion was caſt, and at Reſummons hee 
did not appear,a writ of Enquiry ſhall not be awarded, but a Pore per 
vadior, 27 E-3.waſt 13: 

Summons, Attachment, and Diftreſs,'s the proceſs given by the Statute, 
and upon a N;bi/ at every return, a Writ of Enquiry ſhall beto the She- 
riff, 21 H,6.waſt 45. 12.H,4 4. And there it is ſaid, That at the Common 
Law, the proceſs was diſtreſs infinite. 

And the waſt being found upon a Writ unto the Sheriff upon Defzult, 
the Tenant ſhall not ſtay the judgment. by alledging that he was not ſum- 
moned, CAM.rg.E.2.waſt,l1g. - 

A Writ of Enquiry ſhall iſſue forth, notwithſtanding the incertain Aſ- 
ligament, aſt 100, 
In 


Waſte. 

In a Writ of waſt, the Defendant did demur, if the reverſion did paſs 
by the name of lands and Tenements, and that being adjudged againtt 
him, a Writ of my ſhall not iſſue forth, the waft is confeſſed, but a 
Writ of enquiry for the damages only, 34 H. 6.wa#t 40. 9 H.6, waſt 40. 
and other books contrary. 

Vi. 4 Eliz. Dyer upon N;jhil dicit in waſt, a Writ iſſued to the Sheriff, 
That in Propria perſona accedat adlocum vaſtatum, to enquire of the da- 
mages, it was holden that be need not go in perſon, according to the Sta- 
tute of Weſtminſter 2. for that Statute extends only to a Writ of Enquiry 
ofthe Walt it ſelf. 

If at the grand Diftreſs returned,day be given over upon the plea of the 
Defendant who doth not appear at the day, now a Writ of Enquiry ſhall 
not iſſue upon the Statute, bur diftreſs infinite at the common Law, 7 H. 
4.15.Waſt 61. 


—_—__ 


Ce et 


X I I. The form of the Writ of Waſt, 


Ve of Exile of people, the Writ was good, bring generall Dned 
V fecit vaſtum de hominibus 2 H. 6.11, M:12 E.z.waſt 13.0; 3 
E.2.Waſt 2. 

Waſt upon a Reverſion granted to husband and wife, the Writ was 44 
exhereditationes cornm, and good, H.3.E.2, waſt 4. See8 &,2.VVaſt 147. 
where ſach a writ was awarded good, Ad exhereditationem, of the husband. 

If an Abbot brings the Writ, it muſt be exheredationem eccleſie, and lee 
;'Ma. Dyer 129. The Biſhop of Carliler caſe, the Writ was, exheridatio- 
new Epilcopi, and yetſee F. N.B. 59.0. That a Biſhop ſhall not have 
Waſt: 

A Writ of waſt brought by husband and wife, and of the Right of the 
wife, the writ was, Adexbereditationens of the wife,and awarded good. But 
a wric of Eſcheat of the right of the wife, ſayd, Ad eos revertere debent, 3 
H+6.waſt 34. 

W-and H. ſeiſedto them, andthe heirs of W, leaſed for life by fine, 
ſaving the Reverſion to them, and to the heirs of W. and bringing waſt , 
the writ ſaid* Ad exhereditationem, W. and well, 2 H.5.7. wait 54.18 E. 
Breif 835. 

Goh a Leaſe ofthe Wife during coverture, for the life of the wife, waſt 
lyerh ater, ſuppoſing to the diſinhereſie of the wife, 41 E.3.waſt $3. 42 
k.3.Breif 554+ ; 

Waft by /. as Lord by Eſcheat aſter the death of him in the remainder, 
who was Bittard aud dyed withour iſſue, without ſuppoſing a Tenure be- 
tween the Leſſee and him : Alfo the ſaid Defendant and bis Wife had zn 
Eſtate taile , &c. and the Writ ſaid, After the death of the wife and he in 
the remainder to the Plaintiff as Lord, Revertere debent, and did not make 
mention after the death of him the Defendant , »nd good, 34H.6.1. 
waſt 34, Aaaaa Waft 
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 Wafte. 

Wualſt by hasband and wife , ſuppoling that they did leaſe &5+ good, 1 
H.6.53: 22 H.6. waſt 47. 

At the Common Law, no Writ of waſt was againſt Tenant by the Cyr. 
refie, and therefore the Statute ſhall be reciteT in the writ, otherwiſe it is 
againſtFenant in dower, and guardian in Knights ſervice, 20 H.6.1. wa 
43-12H 4.3. waft 62.F.N.B.$5. the writ good, though he doth not re- 
citethe Statute, bur the Regiſter doth recite ir, Firzherber ts Reports I ar, 
Þre 56, 

If [flee for life doth waſt, and grafiteth over his eſtate, the Wric ſhall 
be againſt the Grantor, and ſhall ſay, 2»as tener , but againſt guardian 
the heir being of full age, and againſt Leiice for years, his Term being en- 
ded, the Writ ſhall ſay, 2was tenwit, 41 E. 3.23.waſt 70. Sowhen (:/n; 
gue »/e dyeth, the Writ ſhall be 2»as Texwit, 1 H.6.14. 46Ed.3. 25 40 
E-3.waſt 67. and qua: tenet , againit guardian who hath granted hs eſtate 
temp. E.t.woſt 126: 

After cor firmstion to the hnsband and wife who beld for her life be- 
fore , the writ ſhall ſay according to the purchaſe ofthe wife before Co» 
vercure, 17 E. 3.waſt 10g. but of the Writ where the cofimation is to 
them for their lives, See 6 E.3. 19. | 

If Tenant by the curtelie maketh a Leaſe fot years and dyeth, it feems 
the writ may ſay that the heir leaſed, but if he declare of a Leaſe of his 
brother there, of ancienter time then the Leaſe of the Tenant by the cur- 
reſie, or atthe ſame time , where intrath he confirmed after, the Tenant 
ſhal] abate the writ; $ E. 3. 25, 

A rx leaſeth ro ha» band and wife for the life of the Leſſor, and 
grants them by another Deed, that they may fell rrees: ee, wi-hout 1m- 
peachment &c. and afterwards releaſeth to rhe huvband and wife , and 
wo the heirs of the husbind who dyeth , bis heirbringeth waſt, ſappoſing 
the Leaſe unto the hasband and wife, and co the heirs of che hasband, and 
it was the opinion, that upon the matter ſhewed, it doth not lye. living 
the Leſſor, but otherwiſe the writ is good, 8 Edw.3, 34. ſee of this, 5 H: 
_ Waft, Cum de communi confilio, &c. in Lands, houſes, woods, and 
Gardens, hath done waſt 1n woods, et hominibus qunas texer, of the plain- 
tiff, cx aſipnatione W. of whom the Defendant, Tennit adewndews termi: 
aww, without mentioning any leaſe, and good, .11 E 2.waff 113, 

The Leſſor puts out his Terwor, and entcoffeth a ftranger, upon whom 
the Termor enters, commits waft-, he brings an ation of wat, the Writ 
ſaith, ex afſignatione, andgood, 5 H.5.12.waſt 56:4 E.325: waſt 92. 
aprees, where the fcoffment-was by the aſſent oi the Termor, ſaving bis 
Term , who afterwards attorned, and heneed not ſhew any thing of the 
Aſſignment. 

And where a Reverfion is deviſed the Writ may well ſay ex a/ſpnc- 
t16m7, Or ex. diſmſjone, or ex legatione,, 25. 34 H6.7.waſt 5c: 10H.6.8. 


by ef I $6. 
Waſt 


Waſte, 
VVaſt againſt Tenant in Dower, ſuppoſing that he held of his inberi- 
tance, without raore, where the Husband was ſeiſed , acknowledged a 


Fine, and took back an eſtate for life,the remainder in Tail tothe anceſtor 


of the plaintiff, the writ ſhall not ſay, ex «fſignatione; So where the 
husband alieneth the Land ang dieth, his wife is endowed, the writ (hall 
be generall, that he held of his heritage, not ex afſignatione, but where 
the Reverſion is granteed, 38 E.3.Waft 66.See 46 £.3.17. weſt 68. 

VValſt againſt husband and wife, ſuppoſing that they did V Vaſt where 
it was done before Coverture, and good, and the husband charged, 1 9 
E.3: Brief 246. 

Attachment of V Vaſt againſt the Guardian by the mother of the in 
fant in his own name, 15 H.3:weft 131.P.10.H. 3.waſt 142. 


————_. ES "op 


X [[TI. Pleas tothe Writ of Waſt, and where he ſhall have one 
Writ upon ſeverall Leaſes. 


HE Defendant faid, that the Plaintiff had diſſeiſed | im of part of 
the Land, banging the VVtit, Herle, anſwer to the reft, for be hath 

not aſſigned waſt in that parcell, 8 EF.z/Yaft 16. 7 E.3.43- 
Vaſ againſt a woman, ſhe pleaded a Leaſe to her busband and ber, 


afrer which, no waſt, a 00d plea, and rhe writ ſhall be maintained, to 


ay, thatſhealone did the waſt , without maintaining that the Leaſe was 
ww to her alone, for (be had pleaded char matter co the action, 3 F.3. 
wajf 21. 

In waſt upon a Leaſe to the Defendant, he ſhewed, that the Leaſe 
was tO him, and unto husband and wife, the husband died &+c. it is no 
Plea, without ſaying, that the wife was ſeiſed the day of the Y Yrit &c. 
alſo it is no Plea, that the wife hath releaſed and confirmed to the defen- 
dant, after which no waſt &c. for this is alſo his waſt, 46 E.3.weſt 93. 

The ſurvivor may plead a Feoffment as to him alone, which was to him 
and an another, 14 -.4-1- 

If threeLeaſe, and two releaſe to the third, he may have waſt, ſuppo- 
ſing that he himſelf did alone Leaſe, but if one had but for life, andthe 
two releaſe to bim in Fee, he ought to have a ſpeciall writ vpon his caſe 
ex 4//\gnatione, and if two Coparceners leaſe, and one dieth, the other 
ſhall have a writ, ſuppoſing he leaſed;! 46 E.3.17,waſt 88. Sec 48 
E.3:waſt 94. | 

VValt againſt Tenants in Common of a wood, the Defendant faith, 
that eL. holdeth with them in Common, the Plaintiff faith that A. hold- 
eth in Dower of the Aſſignment of the Plaintiff, ſo ought (he to receive 
all the property of the Plaintiff, if ſhe were named, alſo by ſo much it 
ſhould be ſuppoſed, that ſhe had equall eſtate in Common with both, 


the defendant did demurre &c. AM. 3. E.2: Waſt a3. F; N.B. 60. 
Aanaaav2 Two 
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Waſte. 

Two Coparceners , one hath iſſue and dieth, the iſſue ſhall not have 
waſt againſt Tenant by the Courteſie &c. without naming her aunt, as 
Fitzh: reports, N.B.60.969 H 6.11.waft 41. fn 

No ſuch Town without addition, ſhall abate this writ, 13 £.3.waſt 29, 
So that one of the two Towns is the hamlet of the other, fo that one 
waſt is twice aſligned,9 H. 67.walt 40. 

No fuch Town, nor hamlet is no plea, becauſe it may be a Mannor, but 
the Plaintiff did maintain, that it was a Town, 7 H. 4.8.waſt 60 

Over-Dale and Nether-Dale is no Plea, becauſe returned by View: 
H.6:42.Brief 54: - 

Itis a good Plea, that peo was given to the Plaintiff and' his wife 
in ſpeciall Tail, and that ſhe is dead, and that hanging the wrir, the iſſue 
is dead, 2 H.4.21.,waſt 58. 

Non-tenure is no Plea in VVaſt, 40 E.3: waſt 67: 38 E. 3.waſt 66. but 
bur the Aſſignee of the Leſſee may well-ſay, that the firſt Leſſee is ſeiſed, 
without that, that we have any thing &c: 44:E:3:21. 

VVaſt of Land, anda wood, it is no Plea, that the wood was except- 
ted by the ſame Leaſe ; for if he leaſed it by another deed afterwards, the 
whole writ is good, 44 E.3:VVaſt 79: Fitzh:N: B:60. 

VVast may be well brought after an Entrie for forfeiture, 45 E:3: 
waſt 87. 

No ttabiliry, if one defendant, as Cochanon, ſhall abate the writ, if 
it be not maintained by ſpeciall matter,19 E:3:waſt gs. 


Walſt againſt Guardian, without alledging in Right, or in fat, and de- 
clared de hominibus & beſcis generally without alledging other words of 
form, 6 R.2.Waſt 97. 


Where three Coparceners bring the Writ, the death of one of them 
ſhall abate the whole Writ, 8 E _— 110. 


The Defendant faith, that he heldeth of the Leaſe of the Father of the 
Plaintiff, and A. his wiſe, and that A. is alive, the Plaintiff ſaid, that 


eF: had nothing, but as wife, and upen that they were at iſſue, 15 E.2, 
waſt 116, 


—_— ——  — 


X1V. The Connt, or Declaration IWast, 


VY* che Writ was gnerall de domibas, boſeis &c. and the Decla- 
ration of a Pale, and good, if the Action lieth forghe Pale, 22 
H 6.47. 


Waſt'againſt Tenant in Dower of his inheritance, if ſhe-doth not ap- 
pear, it needs net to be alledged inthe Declaration, that the Plaintiff is 
heir or privy &c: but it onely ought to ſhew the certainty of the Waſt, 
and it ſhall not be1ntended by Grant, R-verfion, tor then the Writ thould 
he ex. «ſſignatione, bus it ſhe: do appear , then he ought to make 1m 


privy 


Waſte. 


privy in. the Declaration, and in a Lnare impedit he ought to alled pe a 
certain cauſe in the Court, 34 H.6 48 waſt5i. © 

The Writ ex «ſſignatione , and the Declaration was npon a Leaſe for 
years, by T. who pu: out the Leſſee, and enfeoffed the Plaintiff, and the 
Leflee now Defendant did re-enter, 5H,5.12.,4 aft $6. 46 E. 3 wWaſt 93. 

Waſt, Declaring, that be cut Haſells, Thorns, and VVillows , and fet 
the price of each by themſelves, and that he did dig up the roots &c. and 
00d, 7 it ſhall not be ſaid a demanding of the place twice, P, 41 
E.3z.Waſt 82. 

& of Stocks and Germines 9 F.6.67. 

VVaſt, the Plaintiff declared upon a Leaſe for years, to begia at ſuch 
a Feaſt, the Defendant ſhewed forth aDeed, proving the ſame tobegin at 
another Feaſt, yet the Declaration was good, becauſe it is not founded up- 
on the Deed as a Covenant &c, 31 E.3.waft 102. Alſo-itis good 9th i 
our ſetting forth for how many years &c, P39. if the Defendant had not 
paſſed the advantage of it, for the Enqueſt was taken by default, Vide 
5 Hs. Waſt 55. | 

V Vhere a man declares of walt in, divers Towns, he need not ſhew the 
yalue of. each by it ſelf, nor where the exilement of the Villains is done, g 
H.6 42 (omnt 17, But muſt ſhew the certainty of every thing whereof 
the walt is aſſigned, 9 H,6:66. 

Upon a generall writ, he declared, that the Defendant did ſuffer the 
hedges to be unrepaired, by which Catcell did deſtroy our Germines, 20 
H.6.W aſt 42. 

So that he ſuffered the Land to be drowned &c: for not repairing the 
banks, &c.20 H:6:1:46 E.3. Waſt g1. 

The writ faith, ad terminum annorum, and the declaration good of a 
Leaſe for half a year,7 H:7:2: 46 E:3:31 The Leaſe was unto the Teſtaror 
of the defendant for life,and halfa year over,46 E.3.31. 

VVaſt by two upon a Leaſe by Fine, where the Reverſion was to then 
and the heirs of one of them, they were driven to ſet forth in the Declara- 
tion of whoſe giſt, 2 H:5:Waſt 54. 


————_—— — 
— — — 


Rep:ication in Wast; 


HE Guardian ſaid, that he builded a houſe for the Tenant in Dower, 
it isa good Repl.cation, that that was upon the Land of another, 
and not upon the Land of the infant, 9g Ha:waſt 137: 

The Defendant pleaded the Deed of the Plaintiff, reciting a Leaſe of 
bis father, ar d further Leaſed ard releaſed the Aion of vali &c: pro 1070 
tempore /uo, the Plaintiff did averre the V Vaſt was done atter, with thar, 
that nothing pafſed by the deed,upon which iſſue joyned,z1 E 3.Waſt 103 

it 15a goodReplication, that the Anceſtor who granted that he ſhould 
not 


Waſte. 
-not be impeached of waft, had but an eftate in tail,in reverſion &c:; 39 
E.3 27: Waſt 66. 

VValſt of Haſells, the Defendant faid, that they grew in a Park under 
Oaks, it-is a good Replication that they grew un a quarter of the Park. 
where were no Oaks *c:40 H.3.25 Waft 69:44 E-3.waſt 82. 


The Defendant ſaid, that the houſe fell by Tempeſt, it is no good Repli- \ 
cation, that the Defendant did covenant to repair them, and to leave 
them inas good a plight &c:43 E.3:6:6:Waſt 76. tt 


The defendant ſaid,that he Leaſed excepting that part wherein the VVaſt " 
is aſligned, it is a good Replication, that he leaſed chat afterwards, 44 
E:3:34:Waſt 79. _ wy” | | 

The Defendant faith, that the Plaintiff _ not any thing, but in Co- * 
parcenery with K: who took to husband R: had iſſue 7. and died, and 


R: is living, the Plaintiff did averre that ſhe alone did make the Leaſe, q 

and upon that at iflue, 22 H.6:24:Waſt 47. du 
VVaſt againſt Tenant in Dower, ſhe ſaith, that ſhe leaſed unto the = 

Plaintiff and R; for life, upon Condition, and entred for the condition c 

broken, after which ſhe &c: it is a good Replication, that he was withia P 

age at the time, and did not agree, nor took the profits, 30 E.z.16, 

waſt 26. pi 


— 
— —_ _- 
. 


XV. Wait againit husband and Wife, and bar to it, and Pleas 
for the Wife $&C. af er Receit, and wait againit a woman 4 - 
ter the death of her kusband, or against Tenant for l1je, and 
him inthe Reverſ#on, 


13,94 Aſt againſt husband and wife , after a Plea , that no waſt was 
done, ſhe being received, ſhall nor pray that be align new walk, 
3 E.2.waſt 16. 

VVhere a woman ſhall be puniſhed for waſt in the time of ber hus- 
band, See 10 £.3-17: and how the VV:1it ſhall be for waft before cover- 


ture, 42 E.z. Breif 55 4- y 
VValrt againſt 7: found by default, zy: ſhall not pray to be received 4 
gry a Leaſe to him, and 7; and his heirs, contrary to the writ, 14 E:3: 2 
Waſf 27. 
VVaſtagainſc busband and wife, after no waſt pleaded, the wife was re- a 
ceived at Nifs Prins, and pleaded ſpecial! Bar, 21 H:5:waſt 53. c 
VVaſt upon a Leaſe by husband and wife, ſee the form of the writ, 22 | 
H:6:waſt 47. i 


XV IL where 


Waſte. 


X V I. Where YY ast ſhall be aſſigned , and how aſſigned twice; 


where a[ſignment ſhall be maze after the writ brought, 


Wt aſſigned in Trees,and in ſtocks and germines of the ſame trees, 
and good by Paſtor, it behoveth that he alledgeth the value of the 
trees, and alſo of the troks, and germins, becauſe ſeverall things, 6H.67, 
vaſt 40. 22 H.6. waſt 46. agrees per ( #riam,ſee 41 E.3.Wwaſt 82.contrary. 

[f the Defendant make defaulc, the Plaintiff ſhall make aſlignment to 
have a Writ to the Sheriff, ſhall ſhcw the quantity of the Land waſted, 
pd the certainty of the wat, 34H. 6.48.waſt 5 r. 

Waſt by an Abbot &c. upon defaulc, he ought to align the certainty, 
f in his time, or in the time of his Predeceſſor: So where a Leaſe was to 
husband and wife, &c. and becauſe the Sheriff did not enquire of ic, a wric 
was awarded to make new enquiry, 2 H.4.3.Waſt 57. Butit is ſaid, 21 H, 
6.waſt 53. where the Succeſlor may puniſh waſt, as an Abbot,it need not 
zppear in the writ, nor inthe Declaration, in whoſe time © c. 


Waſt found by default againſt husband and wife, the wife received, 


pleaded,no waſt, the other ſhall not maintain that waſt was after the writ, 
or he cannot ſo aflign it, but he ſhall recover the place waſted and dama- 
5, but 2were if he may charge the Jury with it, where it is at their li- 
terty to find it, 19 H.Waff 121. 


 — 


— i. 


— 


XVI1. What a& or thing ſball be ſaid Waſt , what not, and. 


where doing or omiſſzon of a thing (hall be [aid waſft, where 


20T, 


Fu breaking of iron, or timber to repair a Mill leaſed tohim for 
years, is waſt, 4 £.3. Waſt 22.. 
The Guardian may well take down the Poſts, where the houſe is fallen 


by awind,, or a houſe which was never covered, and burn the- wood, 40» 


A. vaſt 24 22 H.6.waſt 48. 

Cutting of Oaks which is dead. wood, is not waſt, but putting of. 
talts into a Cloſe, which deſtroy the young ſprings, is waſt, ſo cuting : 
own of green wood, where there is {ufficient dottards and dead wood, . 
20E.3. ſt 32: 21 H:6:Waſt 53. 

To ſuffer Land to hefreſh,is no waſt;2 H.6:11: 37:5 H:3,waſt 1 5.Sois it 


0! the overthrowing of Saff-on beds, 10 H. 7:3: but otherwiſe-it is of if rob % 
powing of Meadow, F N_B 59. 138.7 06:1, ag 


2 R.,6.24. 


7 


L 


? 


3 


Ts ſuffer a houſe to decay tor want of covering, where it was well co- 1s #52. 


reredat the time of the Leaſe, is wait, 7 H.6.waſt 37, 
Zabbington faith, that. Quick-thorn deſtroyed is deſtruction, and fo 
wit hu 


Waſte 
within the Statute, 9 H:6:67:waſt 40: See of that 46 E:3: waſt 88, But 
Chandrſb faith, that waſc thall not be afligned in Underwoods, if not by 
eradicating of them, fo as they cannot grow again 

Bat ſee 45 Edw 3.25. waſt 69. That Haſells and Willows ſhall not be (ay 
uuderwoods, but wh.re th-y.grow-under,and not amongſt great woocs 20 
E'.; waſt 32.10 H.7.3- 

Willows growing in the fight or view of the Mannor, are waſt. if they 
be cut down, 4o E 3. 15. F.N.B. 60. So if they do uphold a Bank, 12 H, 
8.1. 

SeeV E 2 waſt 111. and rewp E.1.waſt 124. That Willows, Haſells and 
Aſhes of ſma'l value arc not waſt, becauſe hey with grow again. 

Ot waſt in Gardens and Orchards, ſec 16 H:3 weſt 135. 10 H:7. 3. 44. 
E.3.waſt7.7 E 1.Waſt 1 22. 

Leſſee for life years,or Tenant in Dower ſhall not preſcribe for the cut. 
ting of ſeaſonable wood, every ten, or ſeven years, 40 Ed,3. 25.10 H.s. 
Wwaſt 42. | 

[ate at will ofa wood, may ſell unde-woods &c. bur if they be great 
Trees, he may not cut them down, 12 E.4.8. Where the Lefſee did cut to 
ſell, ſeethere, and 17 E 3.Waſt x01. ofthe cutting of ſeaionable wood in 

fuch manner as hath been uſed to be, is no waſt, Firzherberts N atare 
Brevinm 59. 

Digging of Gravell or clay is wsft, but it is a good barr, that he digged 
clay to make morter, to repair the houſes, and if he ſell any part of it, it is 
waſt,or if more then is needfull , wherefore he ſayd, that che Surpluſage 
was digged the better to convey the water away which drowned the and 
and tha: he let it lye upon the land without ſeHhng of it}, 22 H.6,» aſt 4: 
41 E.3.waſt 82: F.N.B.59, 

To ſuffer a W1] which is covered to fall down, is waſt. 22 H 6: anc 
44 £:8:44: 10 H.7:3:Removing of a furnace wh:ch 1s annexed to a free- 
hold is waſt , but it the Leſſee ſer it there hee may remove it during th 


Term,42 E 3,6, 290 H. 7: 13. 
os v4 | oe EY 
X V III. VV4ft with Privity or Attornment, . 8 

n 

He Lord by eſcheat of a Remainder, ſhall bave waſt &c.'3 H. 6: 4} 

34. 34 H:6.7: and 8. 45 E:3:3: . 


If the Leſſor for life grant the Reverfion to an Abbot, the Lord 
ſhall have waſt, bur there he-behooves to claim forthe miſcheif of the ſta 
rute, but che Lord of a villein who purchaſerch a Reverſion ſhall have wat 
withoucclaim, ſo the Deviſee of a Reverſion, ſo he of whom Tenant for 
life prayeth in aid, as of him in the Reverſion, ſo he who recovers a Re 
verſion, fo where the Leſſor or Leſſee enfe offeth a ſtranger, upon whor 
che Leſſee entreth, &c. ſo where the King grants a Reverſion , bur thi 
grante 
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Wale: 
grantee of the Reverfion by fine ſhall not bave Waſt without Attorn- 
ment, 34 H.6;:7,and8; 5 H:i2:5:5H:igs:waft 56: 2 H.5 AMonftrans de 
fajts 121: 48 B;3.15;:12 £.4:3:39 H:6: 24: $ H:7:19; acc: 34 H:6:7; and 
8: 34H:6:24:Lire: 6 E: 3: 17: 45 £:3:3% 13 Hpingth Vaviſonr. 

Two husbands and their wives make a Leaſe, one ofthe wives after iſſue 
dyeth, ber husband ſhall joyn in waſt with the other parceners, 25H. 6. 
waſt 47. vi.35 H.6.23. 41 E.3.5. 48 E:3:14: 

Hein the Remainder ſhall have waſt , but if the Leſſor releaſe to him 
in the Remainder for life, and his heirs, he ſhall not have waſt, becauſe he 
never had Atrorament, otherwiſe it is of ſuch a Releaſe to bim in the Re- 
verſion for life, for be ſhall puniſh waſt done after the Releaſe for the At- 
cornament before, &c. 48 £:3:16: waſt 94: vi:46;E:3:waſt 88: 


© is 
W.”; 


\ 


— Tt 


———_— —— Aw 
———— <_—_— — — _— — — —— 


—— _— A — 


XIX. Where the Pl:intiff ſhall recover in Waſt more then the place 
waſted, and what ſhall be ſayd waſt, and where he ſhall reco- 
ver the plice wiſted after the Writ. | 


He Hall ſhall not be recovered for other places waſted in the houſe, 
15 E:3.w4f 108. But for waſt fonnd in the Hall all the houſe ſhalbe 
recovered, becauſe the ſame is the principall. 
18 All che wood ſhalbe recovered for waſt done in diverſe places of it 
gel &c: 20 E;3: Amendment 67: 4 E. 3:32. and fo although there be mea- 
dow, or Arable Land in parts of the wood, 'if ir be all one wood, and any 
45 waſt in every part, temp. E.1:weſt 227: 7 E:3:waſt 193. he cannot reco- 
ver the whole wood upon the cutting dowa of four Oaks in diverſe places 
na ofthe wood. . 
ce- Jang. ſaith, That for cutting down of appletrees in « garden which en- 
tb compaſled the houſe, a man ha recovered the houſe; Heng, That was 
for another cauſe, tewp. E:1;waſt 127: But Stone agreeth wich ng: 4 E: 3 
34: efFrepement 19, 

Waft aſſigned in a Grange, Cottage, and Appletrees, the value of 
each found, and he did recover the place waſted, and treble damages, but 
not forthe incloſare becauſe there was no waſt in any houſe in the inclo- 
ſure, temp E:1.Weſt 123. £ 0 

pajs The Prinriff ao AN alſo the place waſted after the Writ brought, 


and damapes, 19 E:3:W oft 131; 
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XX Waftby one Joynt-Temant or Tenant in Common, againſt the 
otber. 


118 


F there be three Tenants in common, and one commits waſh, the other 
Ltwo may joyn in an ation of waſt againſt bim, 1:3 E:2: weſt 25: One 
Joynt-Tenaat ſhall bave waſt againſt the otber, becauſe they are not 
compellalbe to make partition, by Fsr1zberbert and ochers, 27 H:8:13: Bat 
ſee 15 E:3 :waſt:g6: contrary, whece they were Joyntenants to them and 
the heirs of one of them. $44 

One Coparcener ſhall not have waſt «gainſt che other, becauſe they are 
compellable to make partition, 27 H.$: 13: and therewith agrees, 9 H: 6: 
11: See 9 H:6:waſt 41: waſt for one parcener apainſt the hav»band of the 
other Tenant by the curteſie, aſſigned in the moyery. 

Y5: That Tenant by copy of Court roll cannot cu: down Trees to ell; 
but he may do for neceſfary Reparations, 9 H:4:w4ft 59. 
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XXT. Where the Tenant ſhall be diſcharged by Repararion , aftcr 


'T belioveth rhat the Reparation be done before the Writ brought, 33 

eAſ. waf 23. and ſo be may well cut Trees to repair, 40 Af. waſt 24. 
11 E:3.w4/728* 29 E. 3, weſt 30. and2o E.3. weſt 32.22 H. 6 wait 48. : 
12:8.3. weſt 28. 21 H.6. Weſt 53. But he cannot juſtifie the cutting down 


of more trees for the rx pairigg of che houſes, then are neceſſary, 32 E4.;. 
weſt 101, 41 E.3.waft 82+ *% 


X11. The formof the Return in « Writ of waſt, 


Of the Recurne of the Difriugar, in VVaſt, ſee 34 Her. 6: 48: of 
T, 


5 
== where waſt is aligned in diverſe Towns, &c. 12 H:4: waff 62:and 
14 A:6:48: 
And ofthe Return amended, 20 F: 3; Antroement 67: 


XXII, aff 
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if (bal Þ.. Wl again? Twwant for life before the Statute , 4nd the 


O waft was pleaded in iſſue, and Exilement found 
3:waſf 130: and then no waft before the cokibleten £906, bay 
plea , bat upon waſte found, Damages were recovered, and it was ſaid to 
the Tenant that he do nor waſt,upon pain of Loſſe of the Land, 4 H: 3:waſt 
140; and Þe found pledges Ke, 15 H: ;; waſt 132. for waſt done in « 
houſe , he was commanded to re-build it, and gave ſureties that he ſhould 
not do-waſt efter , 9H. 3. weff 137: and 20 H: 3: weſt 139: and1o0H: 3: 
waſt 142: and where Tenant in Dower did waſt in a Wood, it was awar- 
a _ _ aro er _ thewoed, andchat ſhe ſhould have 
ouſe-boote &c: for the Plaintiffs life, and | - 
cajnſt che Prohibition , 44 vie: NN Oe IREs 
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I. Where a man ſhalbe vouched by reaſon of a poſſeſſion, and bound 
to warranty by it, of a Baſtard, yaunger ſon, and heirs int Ga- 
velkind. | 


” Fa Baſtard entreth , and occupieth with the Mulier , bee ſhall be 
. vouched withthe Molier ; if he occupy as heir , butif the plea do 
| fayin thatcaſe for the Nonage of bim who/is the Baſtard, ro take 
' away ſuch delay, Baftardy ſhall be s good Counterplea , P.32-E. 
3. voucher 94. But where the Baſtard is youched by-bimſelf as heir, 

| it is no Counterplea to ſay that be is'a Baſtard, becauſe be is Heir 
in poſſeffion , 19 E.3.59.-fora ftranger ſhall notconſeſs any heir , but 

he who entceth as heir, and continueth poſſeſſion, bur if be-entreth with 

the Mulier ; both ſhall be youched, 20 E. 3. voweher 119-43 Ed: 3 Yow- 

cher 64. ; 

Nut commrary if the heir ofthe Baſtard be in by deſcent, and the Mulier 

dyeth wichogt heir, now-.the Warranty is extin, for althovgh che Ba- 

fard bath the Land by way-of Etoppell, yet a+ to #narher cftranger, he 

; is meer ſtranger to tife Anceſtor, ſo it ſeems he may well avoid the von- 
Bbbbba cher 
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cher in every caſe, where he is youched without the Mulier, for &.. _ ſ 
tinuance of poſſeſſion ſhall make him heir as tothe Titles of ſtrangers, V, 
H:7.2: 22 E410, , | 

And therefore if the Baftard be in by deſcent , as heir to the tail , and 
the Mulier dyeth without ifſue , hein che Remainder, or the Donor ſhall 
bave a Formedon agaioft the heir of the Baſtard , notwithſtanding the 
' continuance of the poſſeſſion of his Father without interruption, 39 Ed, 


.3$. | | 
A Baſtard vouched as heir, dyeth he iſſue, the Voucher is pone ] 
but #i/by ſayd , That the Demandant ſhall youch at large , 18 Edy, ; 
woxcher }. 

The cider brother ſhall be vouched with the younger brother, who 
hath Land in Burrough Engliſh, one as heir at che Common Law, the 9- 
ther by the Cuſtome, 112 H:4,21.22 E.3 voucher 22, So if the younger 
Brother be Demandant, but he ſhall never be rebutted by the warranty 
of the Anceftor, 1.1 H.4.2r. 

A man ſeiſed of Land ar the Common Law, and in Burrough Engl ſh, 
enfeofferh his eldeſt fon who giveth back the land to the Father and the 
youngeſt ſon, and the heirs of the Father, wbo dyeth, the youngeſt being 
impleaded ſhall youch the eldeſt , who ſhall revouch him as heir, and the 
youngeſt by the Cuftome, and was ouſted of the voucher, becauſe the 
whole warranty was caft upon by the Discent, ſo extin& , otherwiſe ie is 
of two parceners inſuch caſe, 40 Ed:3: 14. 

The younger ' ſon ſhall never be vouched without the eldeſt , 
nor with him for cauſe of poſſeſſion, nor for continuance of it, 
but only for land in burrough Engliſh, which migbe be recovered in Wl 44 
value againft him, as heir by the Cuſtome, for none ſhall be heir by con- | 
tinuance of a poſſeſſion, but a Baſtard, 10 E:3:1:43 E. 3.3: 38 E,3, 33, 
contrary. ba) 

Alſo the heirs in Gayelkind ſhall not be youched without naming him lo 
who is heir at the common Law, 32 Z 3 venucher 94 31 E.3. Connterplea But 
of voucher 88, 33 £.3 voucher 313. and 314. See 11 Ed: 3: Debr 7. All Woe 
were charged for the death ofthe Anceſtor, epon a voucher of the heirs 
in Gavelkind, ſee 38 E.3.27. whereirt is a good plea forthe heir of the MW": 
Vouchee to ſay,that be hath a Brother, and nothing deſcended dat in ga- W'® 
yelkind, vi. E.3:27. dec 

And that the warranty of Land Gavelkind ſhall not be pleaded 'apainft y 
the youy brother by way of Rebutter, ſee 44 E:3:16: 22 E:4.acc.if the 
elder ſon be generally vouched with the youngeſt by the cuftome, the cu- WW '? 


ftomary Lands only ſhall be reſerved in value, but if he vouched expreſly | 
as heir, and the other by the Cuſtome, there both their lagds ſhall be'in MW * 
value.'s E:2: and <2 E:4:10, | che 

The plea ſhall not remain for the nonage of one Brother in Gavelkind, MW ** 
fe Demaadant will aver, that he bath none of the Land in Galvelkind, I "\* 
2JE 3s | 
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if the heir of the part 0f the Father hath nothing, the heir of the part 
the ſhall be youched with him to' render in value, 31 E.3. and: 
1E.3.G66 and 5 E.2. Avewry 207, but ſhall not be charged for Debt. 11x 
7.12. | | 

Fee 26 E:3,59. Tenant by the curteſie vouched with the parceners to 
reader in value, 
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11. Voucher good by Entendment. 


Here a man voucheth for rent, it ſhall be intended prima facie, 
Rent ſervice, and that he who voucheth is pernor in fee, for the 
deny —p ſhall not youch for a Rent ſervice, otherwiſe itis of the per- 
wr, 35 HG. 


——————— 
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HT, Where one ſhall vouch two by one warranty, or one at his Ele- 
Tion. 


ere one of Vouchees is returned dead, It is holden , that the 
Voucher ſhall abate, and the Tenant ſhall be driven to revouch 
the other, and the heir of him who is dead, for it is ſayd, that 
the charge ſhall not ſurvive, 17 Edw. 3. 41+ 22 Edw. 3. Connterplea of 
arr. 8, 

> it is holden rhat a Warranty ſhall ſurvive 17 ZE.3.8. and 3o E.3.31 

the firſt voucher did ſtand upon ſuch a Return, but ſee there thit he mighe 
have reyouched the ſurvivour and the heir ofthe other,if he pleaſed, and 
ſoit is holden, 31 E.z.(onnterplea of Voucber 88:32 E.z. Yomther 84. 
but 39 th 3.26, is, that the one ſhall not be vouched withoue the beir of 

the other, _ 

It is bolden; That where two warrant land, and one dyerh or both dye; 
the Tenant ſhall vouch the heirs of both joyntly,and ſhal have the whole 
value of each of them, or he may have againſt them bothat his eleRjon , 
becauſe each doth warrant the whole, and both in common. 

But hee ſhall have but one Recompence, 16 Hevxr: 3.13. | 

But the Law is holden otherwiſe of an Execution upon an Obligation, . 
It H7.2. | 

If two make a feoffment with warranty., by Dedi only, and one dyetY,: 
the whole wartanty falleth upon the ſurvivor, and he alone ſhall be vou- 
ched, 39 £.3.26. there he vouched twg,) and ſhewed the Deed of one, 
ind of the Anceſtor of the other, which had no warranty, but Ded;, and: 
the yaucher beld good for the colour of voucher of both. 


Hasbacd 
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Husband and-wife leyy a Fine of the wives land; and they 
of the I mn Hays 26. her heir ſhall þ 
tone, livi husband, he had nothing, 4. £.2./® 4; 
But my E. 3. Counterplea of Garr. 8, The husband alone vouched: 
Survivor; And ſee that for a W . made to the husband and wi 
and to the Heirs of the husband, the Heir of the husband ſhall: youch, 
ving the wife,6 £.3.27.94.28 E.3.7. 
The 4/=lier, elder Brother, or the Heir of the part of the Father 
be well vouched, without the Baſtard, younger Brother, or Heir of ct 


part of the Mother : ſee for that 38 E'3.Garr. 18: 31 E. 3. (onnterple 
Voucher 88. 


—_— 
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IV. Where 4 man ſhall vouch at large after that- he hath;-vauck 
before, and where not, 


F the Vouchee be returned dead, the Tenant may well vouch at larg 
ſhewing cauſe, otherwiſe not, by Brias, unleſſe he vouch within 


degrees,8 H,7.6. and therewith agrees 15 E: 3. YVowcher 23. and 18 E: 
Voxcker 3.contr. in DoWer. þ 


The plea doth ſtay for the nonage ofthe Son of the Vouchee who. 
eth, the Tenant cannotyouch his Coſin of the whole blood, where 


hath a Siſter ofthe half blood, for the is heir of the Facher, and of tt 
line the Watranty doth-depend,q3 #:3.3. | 

Ifthe Vouchee dieth, depending the Counterplea to it, the Tenan 
_—_— to vouch a ſtranger, becauſe the other is eſtopped,q1 E:3. Yowe 
cher 71. 

If the Demandant Counterplead the Voucher to three parts, and grar 
it. to the fourth part, and the Voucheediethy iris holden thar yet tl 
Voucher ſhall ſtand of the three parts.to try the Counterplea, and ith 
the Tenant ſhall vouch at large for the fourth part, the Vouct 
was not —_— of the whole,5o E.3.2. 

He who hath prayed in aide, and the prayer that joyned in aide 
never vouch at large, which he muſt do ifhe had made default, - 9 H.6. 
and 4. 18 E. 3-Foxcher 7, Alſo he ſhall not vouch after- aide praytd « 
the King for recompence, 9g E: 3. 15. yetthere is a difference taken after 
Precedendogranted,3 Ei3 15.but g 3:15 iscontrary. 8 - 

Husband and Wife Vouchees, he dieth, his Heir may well youch, livi 
th® wife,and ehat wichout cauſe 20 E:3,Youchey 130, | | 

The Heir being vouched ia the Ward of two, ane died, the Tenant di 
rc»youch the other, and a firanggr, and was driven to ſhew cauſe, anc 
for cauſe ſaid, that the Dead granted his Eſtate to the ſtranger. 

The heir vouche@'in the Guard of P; Prior of B: and a ſtranger,the Pri 
or dieth, the Voucher at large is to him, for by the name of F. he bat! 

N J 


Voucher. 743 

Heirnor Succeſſor, but ifhe had beennamed by the ſpeciall name of _ 
Corporation, the variance ſhall not be ſuffered, 5 E.3. | 

Note where one Vouchee is returned dead at the Summonx, and before 

ercry into the Warranty, the Tenant may well vouch a ttranger ina 
L _ T hirn (ad, for yet it may be, « the firſt Voucher was 

ie,H.'4 Hi4.1. 7 ' 

Where one is vouched as heir to the Vouchee dead, it is a good Coun« 

eplea to ſay,that he is not heir, for be can vouch none but his heir, 41 E. 


19. 
Note, if H. enfeoffeth Z. who re-enfeoffeth H. and A. his wife, H. di- 
þ, and A. is impleaded, and vouched Z. he dieth. It was ſaid; that 4. 
aſlignee of £. might well vouch the heir of H. Ms E. 3. 

If the Plea be diſcoritinued, or otherwiſe without day after Voucher, 
{the Tenant ſhall nor vary, nor vouch a ſtranger, but the ſame perſon 
zin, and by the ſanie name, and the ſame addition, 8 E: 3.7. 2 E:3-1 3+ 

her t91. 

fee 14 H.6,7, That upon the Sequatiy not returned, the Tenant may 
{ alledge that the Vouchee is dead, and youch a ftranger ; but not if 
Writ were executed, or the Sequater returned, 14 H:6, 21. by Vam- 
, a 


es —_— 


V. Voucher not ſuffered, which is contrary to the Writ. 


Olirage of the Seifin of 7. The Tenant cannot ſay, that P. Son of T. 
lid aſligne to her Dower, and vouch him : For the Tenant may grant 
ba voucher without taking his Writ, and the Court-ſball never grant 
cher contrary to the Writ, but Aide-prayer it may pgrant,7 E:3.31. 
Note, where che Writ doth ſuppoſe the entry by two, the Tenant may 
{| hew that he did enter by one of them, and ſhall vouch, for that is 
tothe Wrir,6 E: 3.46. (i in vite, See alſo this is in, 44 E:3.31. O- 
wiſe it is, when the Tenant faich, that he did enter by him and ano- 
r, for there he cannot vouch, and the Writ ſhall abate , 48 E:3.29. 
|. who was the wife of H. brought a Writ of Dower againſt Az who 
iched R. rhe Son of B. becauſe BF. gave the Land to the Tenant, and che 
( H, her husband, and was ouſted of the voucher, for this is contrary 
the Writ, which ſuppoſeth that H. to be the husband of the Plaintiff. 
Uo it goeth in Bar of the Plaintiffs Action, if ſhe held joyntly wich H. 2, 
3. 31. Bur ſee Fitz. that it ſhall not overthrow the voucher, but the 
ne of Bar, for it is faid there, that two women have had Dower of 
usband. 
Dum fuit infra «tate, ſuppoſing that he is in by the Demandant ; The 
nant youched a ſtranger, and good, becauſe in by Title, yet it is con- 
"iy ro the Writ, 35 E:3. But it is holden, 18 E:2. Voucher 241, Ro 
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Mall be put cohis Writ of warrantia Charta, and ſhall not vouch, | | 
Dower of the third part ofa Mill, *the Tenant vouched by a-Deed whi 
was of a void place, and the Mill was made after, and he walyouſted 
the voucher, becauſe he mighr plead it tothe Writ,35 Ez, 1 ag 
Ina Precipe of a Mannor except twenty Acres, the Tenant may w 
vouch of the whole Mannor, becauſe it is not contrary to the Writ, 
E:z. 23. ſee for this, 10-E:2.11:19 E:3.Voncher 123. 
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In what VVrits /oucher doth not lye, 


A Dmeaſurement of Paſture, the Tenant ſaid, that T. Lord grant 
:£ A. to him Common for a hundred Sheep, and vouched him, and goc 
H.31.H.1. but fee 32 E.1.Yexcher $03. that where the Plaintiff was ſei 
of his Common the day ofthe Writ brought, that the Tenant could n 
youch his Feoffor ofthe land, becauſe he was in by wrong z Bur ,ſce 
E-1. Admeaſurement of Paſture 11. that the Tenant ſball vouch in t 
Writ, but not in a 20d permittat, in the 2uibas, by Herle, 32 E: 3. 

D nod permittat of Common in Groſſe, the Tenant vouched as lar 
diſcharged, and was ouſted of the voucher, becauſe it is another thin 
Alſo no Proces lyeth upon a voucher upon default at the Summons ; Ar 
ſee 12 H:3.Voucher 282. In a 2 nod permittar, of the nature of Morte 
ceſter, ſuppoſing that his Father dyed ſeiſed, the Tenant vouched T. 
his Deed , bearing date before the death of the Father of the Plainti 
{o before the Action accrued, &c: for which cauſe the Tenant traverk 
the dying ſeiſed of the Father, &c. 

Ina 2 u0d permittat reducere curſum aque, which ſuch a one divert 
the Tenant for life vouched him in the Reverfſion, and was ouſted of th 
voucher, but he ſhall have ayde (note the Writ was not good.) 

Dued permittat profternere molendinum quod 8, pater «A. levavit, t| 
Tenant was receivedto vouch,31 E.1. (See here it was not his wrong 
See 30 E:3:26. contrary in a manner. 

A Writ of Entry ; De tertia parte piſcarie in aqua de H. The Tenat 
youched, and received, t. E.1. Brief 861. 

Voucher doth nor lye in' a N «per ebiit, 34 E: 1. anda Demurrer upc 
it is peremptory to the Tenant, ſo awarded, that he ſhould not youc 
30E*1.and7 E:3.15. Age111. thereaſon is given, 34 E: 1, becauſet 
Demandant in that Action ſhall not plead with a ſtranger. 

A Writ de Seftafatitud. ad Curiam de hundred The Tenant faid, th 
he held of the Biſhop of F. and was received to youck him,6 H,7, 

wo jure, the Tenant was received to vouch a ftranger, 15 H,z. 

Rationabilibus diviſir, againſt Tenant in Dower,ſhe youched the beir 
in Reverſion, #nd the vouchee being preſent did enter into the Warra 
ty,11 b.3; 4975 24 4 | 
T erminu 


Voucher. 

Termwinum qui preteriit in the Per, the Tenant vouched a firarper ont 
ofthe degrees,and was received by the Court, 28 H.3.v5:44 E:3:acc. 

Rationabili parte againſt B. and others, by ſeverall Precipes, they vouch 
[ party who was preſent, and did enter into the warranty, and pleaded, 
18.3% 

Sefta ad molendinum inthe Debet & /olet, the Tenant did vouch his 
foffor, alledging that he held diſcharged, and was ouſted of the voucher, 
for the Suit doth not lye in extent, and proces cannot be made u pon that 
joucher, 13 E:3. ſee t. E 1.Voxcher 246. It is faid, that this Suit is a Ser- 
nice ; 10 tranſit terra cum onere, for which cauſe he ſhall not youch, nor 
ly a warranty expreſled in the Deed. 

Voucher doth aot lye in a Writ of Entry in the 2u3bns for the Diſſei- 
br, nor ina Writ of Entry in the nature ofan Atliſe,1 1 R: 2. and 12 R. 
1 Voucher 82. 

In Attaint, the Feoffee Tenant cannot vouch, for no mean time adjud- 
red, yet it was upon a Writ, in which voucher did lye. Fitz. That he 
rouched one named in the Writ who had pleaded Non-tenure, 10 E: 
1.21, | 

In Ceſſavit in the Peft, the Tenant was received to vouch, yet the vou- 
chee cannot defend the Tenancy, nor render the Arrearages, nor find 
ureties, 14 E.2. | 

Dam ſuit infra etatem in primo grady, the Tenant was ſuffered for to 
wuch, becauſe he is not in by wrong, yet it is contrary to the Writ, 
35 E:3. 

Leaſe for life of twenty ſhillings rent, a woman recovered the ſame 
nDower by default, he broupht a 2x04 e; deforceat, and vouched accor- 
ling to the Statute and recovered by defautt. The woman brought a 
Qued e5 deforceat, the Tenant vouched and good, yet the Statute gives it 
tothe Demandant, but now he is in the ſame caſe as he was, when he 
limſelf brought the nod ei deforceat, ſo he ſhall youch before Title 
made, and the woman now Demandant, not, 31 E.1. 

See 9 E:3.23. voucher 16. That the Plaintiff in a Q=od es deforceat did 
youch without ſhewing cauſe, and that it is no Counterplea to diſprove 
the Title of the Vouckee, as his Releaſe after the Recovery. And alſo 
when the Vouchee appears, the Recoveror ſhMfl not plead the Releaſe; 
but it behoves him alwaies to maintain the Title of the firſt Recovery, be- 
auſe now he is as Demandant : Burt at the firſt it was ſaid, that he might 
have pleaded the Releaſe againſt the Demandant in the 2uod ei defor- 
(eat. 

Dower, the Tenant doth vquch the Heir who made default after de- 
fault, the Demandant confeſſed that he had Aſſets, for whichſhe recove- 
red againſt him, and the Tenant held in peace; the Heir reſtored in Dit 
ceit apainſt one, becauſe not ſummoned : The woman ſued a Scire favias 
painſt the Tenant upon the whole matter, he cannot vouch becauſe it is 
1 judiciall Writ; Alſo the Warranty isextin&, becauſe he vouched _ 

Ccccc 


P oucher . 
and had execution, and it was his own fault, becauſe he did notſeethat 
the Writ wasexecuted,&c.4 E.336. : 
No voucher, nor Aide-prayer lieth in a Writ of Intruſion of his ow 
Intruſion, 3 E.2. Aide 162. 2 E.3.Voncher 49. And there it is faid, that i 


Dower, nor in Mortdanceſter the Abator ſhall not vouch, although that 
_ * the Statute had never been made . 


wn 


 _— ———y - hn TS 
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VI. Y Fhere one ſhall vonch twice forthe ſame Land, and recover 
twice in value. 


A Man who hath ten pound: rent out of the land of a ſtranger, dot 

releaſe all his right,&c. and binds him to warrant tke land, and the 
rent denied, his wite brings Dower of the rent, the Tenant may wel 
vouch and recover in value, and if. he be impleaded of the land, he ſhal 
alſo youch by the ſame Warranty, and ſhall recover in value for that alſo 
45 E.3.Voncher 72. So fee Voucher upona Releaſe which went only þ 

way of Extinguifſhment, | 

One hath execution of lands in value whereof the Vouchee was ſeiſed 
by diſſeiſia made to 1.8. now if 7.S. recover thatland, the Tenant ſhal 
recover in value de xove. But it was faid, that the Vouchee might. main 
tainthe Title, and that 7. S. did recover by wrong. Alſo it was faid 
there, that he who recovereth in value leſſe then he loſt, that the othe 
ſhall not have more upon his ſuggeſtion, after that he hath now more,&c 
he ſhall have a new extent,&r. 30 E.1.Youcher 297. But ſee, 14 E. 3.12 
That acceptance of any land in value, ſhall conclude the party. 

Where the Heir of the Vouchee hath Aſſets in Dower, the Deman 
dant ſhall recover againſt him, and the Tenant ſhall hold: the land i 
peace; And if the ſame land be evicted from him by the Heir it ſelf,who loft 
in the W:irt by default, where he was not ſurmmoned : The woman ſhall 
have a Scire Jacias againſt the Tenant, &c, and he is without remedy, be. 
cauſe he had the effeRt of the Warranty, and the avoiding of it his default 
4 £.3.36.Scire facts 140. 


= 


—— —— 
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VII. Vere the Queen ſhall be vouched. 


N Dower, the heire being Youchee in the Wardſhip of divers, and part 
ot the lands in the Wardſhip of the Queen, the plea ſhall ſtay till he (ue 
to the Queen, 21 E.3.53.S0 14 E. 3. Voucher, the Demandant was pur 
to ſue to the Queen who had parcell of the land of the Ward Youckhee. 
Alfo the Demandant could not aver that the Queen had not any of the 
land, for it.is all one as an Aide-prayer of the King himſelf, | becauſe it is 


as 


Voucher. 


as his Poſſeſſion, But F F. 3. 60.and 22 E. 3. 3. Proces was made alſo 
zgainſt che Queen in ſuch caſe, and Ales, 'and then Proces to ſummon 
þm in the land which he had in Ward the day of the Voucher , upon a- 
yerment of Aſſets. ; 

And ſee 17 E.;.65. That the heir ſhall youch in the Ward of the King, 
Queen, and others, and Proces ſhall be againſt themall, but the King < 
int:rims [equend, againlt him, ſee 19 H.6.6, 


—— —— 
—. —— 
_— ——_ 


— 


VIll, YYhberethe Lord and Villiin ſhail vouch. 


A Writ againſt the Lord and Villain, the Lord may well vouch Cum 
L vilano ab owinbeneficio libertatis excluſo, but generall Voucher ſhall 
dean Enfranchiſement : And this is to be underſtood of the Purchaſe of 
the Villain, and when they are both named in the Writ, -and when the 
Lord is preſent in Court, 33 H.6.1. Voucher 40. 

See 8. E.1. Voucher 295. Where luch a joynt-Youcher was not ſuffered, 
tecauſe they cannot be Joynt-tenants of the purchaſe of one, for which 
auſe the Lord did anſwer as Tenant of the Freehold : And the Villain, 
(ihe proteſtation made as before)]by his ſufferance did vouch the Feoffor, 
and well, and that was received, 17 E.3. Aſ.19. agrees, that the Villain a- 
bne ſhall have the Voucher in this caſe, and ſo faich 3/by, 18 E.3-19. So 
one ſhall youch where the Freehold is in another. 


IX, VVhere one ſhall vouch, and ſhew ſeverall bindings. 


A Writ of right of a hundred ſhillings rent, the Tenant vouched ?. 
ll 


aud for all but one farthing, bound himſelf by bis Demeſne land, 
and for the farthing to the Reverſion of it,5 E.3.67. 

Soe 7 £.3.6. where in Dower in four Towns, the Tenant did vouch the 
heir within age, and ſhewed the Deed of the Anceſtor in three Towns, 
cxcept five pence of rent, and for that he bound himſelf by Reverſton, 
and well ; but a Reverſion ſhall not bind an Infant, and the Vouchee ſhal 
not take advantage of it, that he doth not ſhew the binding according to 
the voucher, bur that is to the Demandant, and in bar as to parcell, as 


tothe youchee. 


- 


74.8 Voucher. 


X. Where the Tenant ſhall vouch after he hath pl:aded Non-tenuy 
in Bar, out of his Fee, to the Aſſije. 


Ormedon of a Rent, the Tenant ſhall vouch after that he hath pleaded 

out of his Fee, becauſe that isno bar, but a demanding if the Tenant 
be anſwerable without ſhewing a Deed, and that by Herle, 3 E. 3.36 
Vorcher 194. 

Aſliſe againſt two, the one pleads to the Aſliſe, the other in bar, the 
Plaintiff ſaith, that he who -w to the Affiſe is Tenant, for which he 
appears and youcheth the other, and well, for the Plaintiff by his plea 
hath given him the Tenancy,8 E.3.42. The Book is, that he ſhall not 
vouch, but that the Aſliſe ſhall be'awarded, as if the other had ſaid no- 
thing upon the plea to the Afſiſe, v3.8. 4.19. he ſhall have the voucher, 

Dower wnde nihil habet, the Tenant faith, that ſhe hath recovered ten 
acres for Dower of one f. and not allowed, becauſe a ſtranger : - So our of 
the Statute, for which cauſe he youched, and well : So alwaies after a Plea 

Xothe Writ,12 E.3. Dower 89. 


— 
— — 


— 


XI. Infinite Cautells to delay a man by Voucher, or to bar 4 
man. 


F a man of full age be vouched as within age, and makes default at the 
Vexire facias, for the tryall of his age,no proces ſhall iſſue forth, but Di- 
ſtreſle infinite, and this is the courſe, by Paton, 15 H.6, Voucher 34. 

Bae this is when ifſues are returned, for upon a Nh1i/ returned, a Petite 
Cape, and /equatar ſub [wo pericnlo ſhall be awarded, 14 E. 3. Proces 45, 
and 45 E.3.23. 


— — — — 


XII, Pleas for the Vouchee, or for the Demindant to abate the 
Voucher, 


Ued ei deforceat by Tenant in Dower, the Heir was vouched as of 
fall age : It isno plea for the Demandant to ſay that he is within age, 
and demanded Judgment if without Deed, becauſe he is ſuppoſed of age, 
and he is not youched in any Ward forwhich, &c. 50 E. 3. 25. Voucher 


Voucher oftwo did abate by the death of one returned ; if the Tenant 
will notaver his lite, he ſhall be driven to revouch the Survivor, and the 
Heir of the other, 17 E.3,41.Youcher 90. 

In 


Voucher, 


In Dower, the heir vouchee, did appear by his Guardian, and upon de- 
tate betwixt him and the Tenant , it he be out of Ward the day of the 
joucher, the Demandant could not preſently recover, which he vouched 
nthe ſame Hounty, 17 E.3.47- Voncher g1. 

The Demandant may well challenge a Reyoucher to be without cauſe 
hewed,3o E, 3.Voxcher 104. 

Precipe of twenty acres , the Tenant ſaith , that he hath but ten 
ces, and voucheth, and well, and it ſhall be intended of the entire de- 
nand, but if the vouchee extort Warranty of parcell, then the Deman- 
ant ſhall have Seiſin of that, not before : Bat his Challenge by proteſta- 
tons ſhall be entred now, for the vouchee ſhall be ſummoned of the whole 
&c. Fitz, See here, that where one is vouched of twenty acres , and 
tbinding ſhewed but of one, yet he hath nor failed of his voucher, 19 
E.3.Voncber 123. 


—— 
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X111.” Pleas to abate Voucher by the Demandant, or Vouehee, 


| +> Heir vouched in the Wardſhip of B. ia Dower, B. may well chal- 
lenge the Voucher, becaufe there are divers Guardians, &c. which are 
not named, &c. 22 E:3.1.Youcher 132.8 E: 3.15. 

Precipe againſt a woman, ſhe may well vouch her ſelfand her husband, 
ithough the Action be brought againſt her as a ſingle woman, becauſe 
ſhe might be covert afterwards,z5 E: 3.45 Voucher 142. 

The Tenant voucheth A. who voucheth B. and at the Grand Cape a+ 

inſt him B, appears, aud A. is eſloined, and day given to the Deman= 

t, without mentioning of B: yet the Demandant cannot have Seiſin 
won this diſcontinuance, although it is ſaid, that he is not to look that 
proces be well awarded againſt the vouchee before he enter into the War- 
ranty,8 E.3.7.Voucher 155. 

The vouchee voucheth over one H.the Demandant alledgeth that there 
ire many of the name, for which at his prayer he was driven to give 
acertain addition to the party, ro E.3.37.Voncher 174. 

Dower, the Tenant voucherh ?.T. and A. his wife, and three Parceners 
and recovers the fourth part againſt ?.T. and his wife by defaulr, and now 
ina new Writ by the ſaid woman and her husband , the Tenant doth 
ouch the three Parceners, and ?.T. Tenant by the Curtefie. Now the 
Demandant doth alledge the firſt Recovery : So in vain to vouch f. T. a- 
inſt whom ke hath recovered in value for her portion before : yer the 
voucher ſtood : See alſo there that ?.T. ſhall render in value for the de- 
fault of the others, the whole by the firſt recovery bad againſt him, ſo he 
needed not to be vouched again, 26 E. 3.59. Voucher 305, 

A man vouched as of full age, where he is within age, appeareth, and. 
prayeth that the plea may ſtay, the Demandant ſhall cake no advantage 
of the falſe youcher, 18 E.z. Voucher 228. . XIV. What 


: Voucher. 
XIV. What Pl:ar the Tenant or Vonchee frall hav? after the V, 
(h:r over, andwhere the Voucher ſhall be peremptory, 


"He Tenant for life youched him in the Remainder, where he had pra 
1 ed in aide before of the Donor, and was oulted thereof : And becauf 
this youcher 1sin heu of Aid-prayer, with which the Demandant ſhall nc 
be twice delayed,the Demandant did recover,14 H:6.25.Yowcher 3 1.Fitx 
Dnere a better reaſon. And fee 15 H.6. where the Demandant did recc 
ver, becauſe the Tenant could not vouch him in the Remainder, fror 
whom he had nothing, and co whom he was not Tenant. 

Note, where the voucher is over for ſufficient cauſe not ſhewed, & 
ſo as the voucher doth notlye in the caſe, and is ouſted without Counte 
plea, tryall, or Adjornment, he ſhall be put to anſwer, and ſhall not loſe 
che land, 14 ©.3.Yoxchey 180. 

Guardian in Fait not ſuffered to vouch his Leſſor in Dower, was put tc 
other anſwer,s8 E.z.YVoucher 260. 

Demurrer upon Counterplea of the voucher is peremptory to the T 
nant, but not to the Demandant. So is it of atryall by verdi&t, Demur 
rer upon the binding to Warranty, is peremptory to the Tenant, and tc 
the vouchee, Demurrer upon a youcher, peremptory to the Demandant: 
As where the Tenant vyoucherth to fave the tail of another Eftate, 7 E. 3 
Voucher 153. 

So where the Demurrer is adjourned to another Term, this is peremp- 
rory, which is not where the voucher is to the ſame Term, 11H 4. 22.8 
H.7.7. where it is ſaid, that the Statute which wills that he be put to ano- 
ther Anſwer, is to be intended before Adjournment, &c. .40 E: 3. 14. 
Voncher 5g. | 


tt. a. - 
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XV. Pleas after the Voucher is ouſted, and where it is peremp« 
tory, , 


Ote that after the plea diſcontinued,or miſcontinued after voucher, 

the Tenant ſhall not vouch a ſtranger, but may well vouch againthe 
ſame perſon, and by the ſame name and Surname, 8 E.3 7. v4.5 H.7. 40. 
That the Tenant may waive voucher at all times before, that the vouchee 
's ſummoned, and plead in bar, but not after the youchee ſummoned, 14 
H.6,7. agrees. 

The plea is ſtayed for the Nonage of the ſecond vouchee, and at ſpectall 
Reſummons againſt the Tenant and the firſt vouchee , the Tenant may 
well plead a Recovery of a {tranger after the laſt continuance, and every 
plea in bar which is of puiſne time, as 4Releaſe,&c. So the vouchee, =_ 

| . allo 


ATTE 4 


iſo may plead the death of the Tenant, thatthe Demandant hath taken 
\husband, &c, Cutlawry, Excommengement ;.' $0 the pleas be of later 
ime. But Brian faith, that the Termor ſhall not plead tothe Writ, but 
bar, 5 H.7.4. Voucher 45. 

Uouchee pleaded that the Demandant had another Writ depending 
fit be purchaſed after the entry into the Warranty, it is a good plea, 0- 
terwiſe not, by Finchden,41 E:3-11. 

After voucher in a Mortdanceſter, the Tenant may well waive it, and 
jead tothe point of the Writ,31 E. 3. ortdanceſter 48. 

If the Demandant Counterplead the cauſe of voucher, the Tenant may 
raive that voucher, and vouch at large, 17 £.3.46. (omnterplea of Vou- 
der 41. 

[f the Demandant be at iſſue with the Tenant upon Counterplea of vou- 
her, he may waive it, and ſay, that the voucher ſhall tang, for that ſhall 
| the Award againſt him,4 E.3.56.Comnnterplea 66. 

But if the Tenant ſhew cauſe of voucher to the vouchee, he ſhall not 
naive it, and ſhew other cauſe, 11 E.2. Voucher 26t. 


- 
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X VI. Where 16e Tenant ſhall plead before the Voucher, upon pine 
of lofimg the Warranty, and where not. 


Das of the Moyety.&c. The vouchee ſhall not compell the woman 
co ſhew caule of ſuch Demand, for that belongs to the Tenant, 10 
+.3-35- Voucher 173. But ſee 13 E.z.Youcher 29. where ſhe was driven to 
ſhew cauſe of ſuch demand to the vouchee, Voucher 10. 

If the Demandant hath Judgment to recover, and the Tenant over &- 
rainſt the vouchee, if the Demandant doth not ſue execution, but bring a 
rev Originall, the Tenant may vouch again, but if there be default in 
te Tenant, as that he ſue not ſo ſoon againſt the vouchee, as if he ſuc 
but at the ſequatar, but not that Proces now, although the Demandant 
fie not Execution, but a new Originall, the Tenant ſhall not reyouch, be- 
@uſe he hath loſt the Warranty by his default, and (hall not have more 
\vantape, then if the D2zmandant had ſued execution of the tirkk Judg- 
nent, where no Judgment ſhould be forthe Tenant : Burt if he were not 
Tenant of the land at the time of ſuch voucher : Ic was ſaid, that ſuch de- 
wulr of ſaing ſhould not hurt him in a new originall now againit him as 
Tenant, 10 E:3.21 Comnterplea de gerr-14. | 

Uoucher of two acres maintained by a Deed of two Sellions, which 
n:ke bur one acre, with ſpeciall entry, 9 E. 3- 39.Connterplea de girr. 
[2, | 
He who hath bur as Joynt-renant with his Wife , whether he be Te- 
nt or Uouchee, ſhall not vouch alone the Feoffor, &c. becauſe he can- 


30t recover according to the firſt Eſtate, and in the firſt caſe, he _ 
abare ' 


Voucher. 


abate the Writ. Alſo where the is Vouchee , he may be helped by ſpeci- 
' all pleading, 10 E.3.5 ap pau! pop de garr. 15.38 E:3.a66. 

See 44 E:3.31. Entry 52.and 36 E.6. Entry 48. Where in a Writ, 
ſuppoſing the Entry by two, it is no plea that he entred by one, becauſe 
he may vouch him : But where the entry is ſuppoſed by one, if he enter 
by him and another, that ſhall beſhewed, otherwiſe he ſhall not vouch, 

8 E.3.29. 
x Praiheof Land in four Townes, where-the whole is in three, the fourth 
being a Hamlet of them, if the Tenant vouch generally , the Vouchee 
ſhall abate it. So where Tenants in Common youcheth joyntly, or 
Joynt-tenants ſeverally, but that ſhall be betore entry into the Warran- 
ty,22 H.6.6.22 E.3-8.Youcher 137.5 E.2, Voucher 251. 


| —_—— 
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XVII. Where the Tenant (ball plead to the Writ: upon pain to loſe 
the Warranty. 


Pic of a houſe and fix acres of land, the Tenant voucheth, and for 
cauſe ſheweth to the Vouchee a Deed of the houſe, (wm pertinentiis, 
And it was holden, that that doth not maintain the Voucher, but for the 
houſe, 4 E.2. Voucher 244. , 
The Vouchee ſhall not plead to the form of the Writ, 5 &#. 2. Voucher 
150. He ſhall plead Meſnoſmer of the Demandant , 7 E: 2. Voucher 
159. Or that the Demandant hath not made him heir to him who was 
laſt ſeiſed, 6 E.3.49. but he ſhall not traverſe the Entry, &c: 6 E: 3. 47. 
The Vouchee cannot plead the death of one of the Tenants, 29 E: 3. 62. 


voucher 312. And of theſe matters pereaptory, See 22 E:3.1 and 32H, 
Gel 2, 


XV1IT. Pleas for the Vouchee to the Demandant: 


He Vouchee ſhall plead a Releaſe to him, or to another whoſe Eſtate 


he hath, and all matters of force, ſee peremptory, and pleas before 


Voucher, H:7.40. 22 H.6.12. 10 E:3.55. Where he pleaded to the A- 
Qionin a Writ of Formeaon. 7 E:3.9. 


The Guardian of an Infant Vouchee ſhall plead every plea, 46 E: 3.20. 


voncher 74. And ſhall lay, that the |! Ae A in Dower tl ath eſloined 
the Heir, 17 E:3.58. and8 E:;.71, 


The Vouchee ſhall alledge Nonage of the Demandant, pray that the 
plea may ſtay,z E:2. age 133. 


Upona Cs in vita of the Seiſin of H, his Mother, the Vonchee may 
well ſay, that his Motherzis named Ad. yet the Tenant ſhall not have that 


plea 


jle2Ifret the View, 44 E:3.Efteppel 8. norche Vouchee ſhall not have it 
ter the View,Sc.15 E:3.Eftoppel 238: . 

The Heir youched in the Ward of eF, now «. ſhall not ay, after 
the entry into the Warranty, that he hath nothing in the Guardianſhip 
tecauſe he entred as Guardian, 18 E:2.Eftoppell 268. T 

The vonchee ſhall not challenge the form of the Writ, 3 H.4:13. 

The Vouchee may plead a Recovery ofa ftranger, 41 E:3.11. 

A man brings a Precipe againſt e. and anorher of the ſame land a- 

zinſt B. who voucheth A. who pleaded this matter, and was not al- 
lowed, becauſe the Tenant had affirmed it,46 £:3.33. So the death of the 
Tenant-or Demandant;30'B: 3: © -» | 

And variance betwixt the Or iginall and the Poye, upon a removing of 
the plea out of the County. And the omiffion of one of the blood in right, 
and a Conveyance made by a Baſtard, &c. may be challenged by the You- 
chee, r.£. 1.Brief 861, The caſe was, Precipe quod reddat tertiam partem 
P;[carie in aqua,&c. the Vouchee challenged it for incertainty, whether 
he __ the Fiſhing, or the Soil, at the laſt he ſaid he demanded the 
Demeſne. | | 

The Vouchee may alledge thac the Tenant had nothing at the day of 
the Writ brought, or of the Voucher, g E: 33 + 

And the Vouchee ſhall have the ſight and hearing of all the Deeds upon 
the Demands declaring againſt him, 7-E: 3. 6. | 

And the Vouchee may ſay, that the Demandant hath made the fame 
:-» WJ Anceſtor in one Deedto bind him to the Warranty, Grandfather, and in 
1: WJ another Deed Colin , andfor that the Writ ſhall abate, 13 E:3. Foynder 
7. Wl '» «ftHon 29. 


H. oy Lingnut ad es 
XIX. Uoncher in Aſſzſe of Novel Diſſeiſin. 


Am againſt two, one taketh upon him the whole, and voucketh the 
other, who prefent in Court, entreth into the Warranty, 13 &E: 3. 
voucher I9, ; d; 

Ailiſe againſt husband and wife, and others, ſhe being received upon 
the default ofher husband, voucheth one of the other, who being ready 
entreth into thew arranty, and becauſe be is named in the writ, al- 
though he be out of Court by his default, 133 E:3.voxcher 117-and 119. 
The rien vouched in fuch caſe after he had not default, and ſhe re- 
ceived, . | 
he Alliſe againſt two, one pleads to the Aſliſe for the third part, the other 

pleads a Recovery in Bar, the Plaintiff choſe the firſt for Tenant of the 
iy Wl Pole, who youched the other, aud good, 8 E: 3.42.3. 4ſ*1 9- 
i: WM Husband and wife plead Joynt-tenancy by Deed arc 
ing received upon the default of the hnsband , vouched the hnsband, and 
00d, 25 4: 14.voncher 204. Ddddd Al- 


\ and afterwards ſhe bes - 
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Aſlile of a: Rent, the Tehantyouched his Feoffor & ec, not named inthe 
Alliſe, and the Demandant did courterplead it” by:the Statute, 26 #6 
({ onuterples of - Voucher Go... . bu | 

If one namediin the Aſsiſe, and:prefent, be vonched, andwill notyil. 
lingly enter in the warranty, .be ſhall never becompelledto itinanabife, 
20 £.2.Gar $4: 1 '7 263 | 1 

See 18 E:2, Damages "14: & 170E. 2-Error 90. where inan Aſiſe the 
Tenant. did recoveran value againſt the diſſeiſee, who by an agreement 
did warrant the Land unto him. 


% 
s 
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X X. Where voucher [hall be without ſhewing a. Deed, where not. 


N Dower, the Tenant ſhall not youch the heir of the husband with- 

inage,withoutſhewing a,Deed;otherwile if he vouch himas of tull age, 
13 E.z,voucher 4350) E325 V1de 48 E355, 

The Tenant did vouch two brothers, one heir at the Common Law, 
the other-heir- by, Cyſtome; and both' within age, and ſhewed ſpeciall 
cauſe, 15 E.3.voucher 22. 

A. woman received: by the-default of -her husband ina Formedon vou- 
ched the husband, as aſsignee of the Conuſee-of the husband by Fine, 
without ſhewing any thing:,” yet Sehard. ſaid, that the alsignee' ſhall 
ſhew bath the deeds, 13 £3: woncher 27.8 £3.61 

A man ſhall not vouch by Releaſe or Confirmation, without ſliewinga 
Deed, otherwiſe it is, where the Warranty doth begin, by Lavery; be 
the eſtate fee-ſimple, or fee-tail,11H.4.21.40 E.3-22. 

A woman upon default of her husband vouched her ſelf and the hus- 
band, to fave the Tail, as aſlignee of the Donee, and the opinion of the 
Court was, that he- ſhall ſhew the Deed of binding to warranty now to 
the Demandant, for otherwiſe it ſhall never be ſhewed, and it behoves 
that there appear cauſe to delay the demandant, 10 H,7,22.11 H 4.7. 

16-H7:14: Butſce chat he ſhalt not ſhew the Deed upon voucher of bim- 
ſelf,' 40 E:3:14' and'22. | 

Donee in Tail dath youch"the Donor, who re-youcketh him to ſave 
his Reverſion,- and well, without ſhewing a Deed, becauſc he is another 
perſon, 16 H.7.13.: be ſhallſhewcauſe. 

Finchdenfaich,” 40 E.3.23. "that the demandant ſhall not have anſwer 
unto 'the Deed ſhewed by hintwho'voucherh himſelf ro ſave the Tail, ſo 


itis in vain toſhew ir. © 

The Tenant cannot youch an infant; as heir in a Formedon without a 
Deed, if he doth not ſay, that he voucherh him for homage ancelſttell, or 
exchange, 4 E.2:Voucher 245. | 


Aerle ſaith, that a man ſhall nevervouch as aſſignee, without ſhewing 
a ſpecialty; . 4:3. 1tin. Derby Coutiter-plea-of voucher g5, See 14 Þ. 
| 6,4.96C 


| Voucher, 

uote warn rr Thu the-Deed-ofalligament ſhallnot be ſhewed to 
nr, ' . $0: 5 £133 * IYY | 'F 

A man ſhall nor vouch asaflignee of the King,withour ſhewing a Deed 


# 14 E,3:Yoncher 108, 

ſe. tnmarmmrrimprrtmnmmmonypeepmnrnetmareiges mepnmngerens ay 
ke X XI. . Where the Tenant ſball vouch ofter Aid:prayer, und 
nt -where he of whom he hath aid. 


N Ote, tharhe, who /prayech in aid, as Leſſee for life, may. vouch 4 
ſtranger at another day, notwithſtanding the aid-prayer, if-noc up- 
on — default of the prayee he be commanded to anſwer alone, 18 E.3. 
Voucher 7. 

But if the prayee appear, the Tenant ſhall not-refuſe the joining in aid 
for the vouching of a ſtranger ; for they two may vouch , and upon his 
a the Tenant may voucha ſtranger, as itis aid, g H.6.3.and 4. 2 2 

6. 40. | | 

Two Coparceners make partition, one and her husband being enter- 
pleaded, prayerh-in aid of the other, who maketh default, the husband 
maketh, default, ſhe received, voucheth her ſelf, and the other to fave 
the Tail,” 15 B34. Voucher 14: | =. 

After aid-prayer of the King, which ism the” place of voucher, -the 
Tenant ſhall never vouch a ge, 15E. 3. Yoxcher 21." 9H. 6.3:9 E. 
3.15. Fowcher 160.14 E.3. Vo 108. and 3 E. 1. 15. contrary, there 
he ſhall have the youcher after a Procedends, and therewitly agrees, 15 E. 
3. Vomweher 111, © 

If the Heir be vonched in the ward of the King, who demiſeth, and 
the other King ſendeth a Writ to do Right, by that it is intended, that 
that 'he remains Guatdian, for which cauſe the Tenant could not 
vouch the Heir, as in the Wardſhip of another, it was in Dower, and 
it was adjudged, that the woman thould recover againſt the heir, if he 
had &c, ſhe ſhall not have a writ for the Land, which is in the Kings 
hands &c, See the Cafe, 1 £.3.6t =P! 

Tenant for life being ouſted of aid of his Leſſor, vouched himin the re- 
mainder, and was ouſted of the voucher, becauſe the ſame is but in the 
place of aid, for voucher doth not lie. Tenant by the courtebe ſhall vouch, 
yet as it is bur id-prayer, becauſe he ſhall not recover, 14 H.6.25. * 

One parcener ſhall not vouch the other, who -comes' not 1n upon aid- 
prayer, after Partirion, becauſe the prayer was allo in the place of you- 
cher, ry H. 6.Yencher 33,22 'H.6,40. But ſee 20H6. 2:and 406. 3.22. 
where one Parcener upon fuch defaule ſhall vouch a ranger, or her” felf, 
who'is Tenant to fave the Tail, and ſhall haveall fuch vouchers, as her 
filter ſhall have upon joyning with her, which ſhe ſhould not have withe 
out aid-prayer, - | by Von 
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Voucher. 

The: Tenant cannot vouch him in the Reverſion, who: miakes defanit 
upon the aid-prayer aforeſaid. becauſe it ſhall be intended for the fame 
caufe of reverſion,22 H.6.40.and 7 H.4.15-See IR that,g E.z, 
39. and P.18 E.3.Voxcher 7. But ſuch voucher ſhall be received, 11H. 
4.and 32 E, 3. veucher 99. it is ſaid , that if he in the reverſion be rea- 
dy co enter into the warranty uponthe like voucher, he ſhall be received, 
but otherwiſe the Jemandanc ſhall not be delayed. = 

A woman joint-renandt for life with-her husband, being impleaded did 
pray .in aid of his heir, and upondefault, did vouch him, and was ouſted 
of the voucher, 4 E.3. 39. 
Tenant ,in Dower ſhall not youch the heir who hath prayed aid ; for 


. ber Ele&tionis.determined, 10 E:3:57. 


—_——— 
—— 


— 


XX II, In what places the Tenant may pray that the Vouchee be 
ſummoned, and where he ſhall be junemoned in Ireland. 


| the Tenang prayetb; that the vouchee. be ſummoned in ales, the 
voucher (hall abate, but if in'Wales and Eſſex , the. Summons ſhall be 
altogether in Eſſex, ſo of a County Palatine, 18 E.3.Yoxcher 5, 

See ſo of Ireland temp, E.1: voucher 239. and 26 E 3.5: . where the 
vouchee was ſummoned in, the County .. of Lancaſter alone , Voucher 
30:6. See temp. E.1. Youcher 239; The Tenant prayed, that the vouchee 


be ſummoned in 1re/axd, and diſallowed, ſo in every Caſe, if not that 


he vouch. for exchange, by Berry. 


oucher in Torkand Durham, Summons was in Nork for the whole, ſo 
13 H:4: voucher 39. for Summons .in-one County ſhall ſerve for. all, 36 


H.6.V ducher 49. 

But where two are vouched, 'and.the one in. D#rhar, and the other in 
( heſter, Proceſle ſhall be alſo awarded to the-Prince or his Deputy, be- 
cauſe one ſhall not anſwer alone, 49 E.3.. the plea ſhall be removed out 
of Cheſter upon the voucher, and ſee -13 E.3.voucher 18. that upon the 
Plea removed from thence upon ſuch forreign voucher, the vouchee ſhall 
not be ſummoned upon the Grand Cape ad_ Yalenciam from thence, be- 
fore that.che extent of. the Land in demand be returned into the Common 
Pleas, out of the, Court of ( beſter. 

Wherethe Tenant.prays to ſummon the vouchee in a forrein, County, 
i&.is no plea, that the demandant hath aſſets, where the Writ is brought, 
Es/ber contrary, if he ſhould be fummoned in Cheſter &c: 32. E:3:Youcher 
97. and.3 E.3: /tin. N.sttmghaw, but there Herle held, if he ſhould be 
ſummoned.in two Courgies, the Demandant ſhall have the amerciament, 
as before, if he bath aſſets where the writ is brought, althongh not tothe 
value, yet the Tenant ſhall recover the reſt in the other Counties, where 


he was not ſummoned, 4 E.2.voscber 248: agrees, becauſe Summons in 
ane County ſhall ſerye for all. | | But. 


. Voucher. 


But if the Sheriff return Nb;/ in that County. then | mmo- 

gr orhers,s E.3: voxcher 198. Kooorralons omyrky hy 
upon the Counterplea of voucher found apainſt the Demandant 
" oy m—_ averre aſſets where the Writ is brought &c. 36 Af.6. Vou- 

A Writ of Righr in ancient Demeſne, the Tenant vouched in London 
nd had a ſpeciall Swperſedeas out of the Chauncery to thoſe in ancierit 
demeſne to ſurceaſe : The Chancellour ſaid, that this voucher ought nor 
to be ſuffered, becauſe Land at the Common Law ſhall not be rendred in 
nlue for Land in ancient Demeſne, 35 E:3:voucher 316. 

Note, upon X{;44/ returned in the County where the Writ is broughr 
&c: the Summons ſhall be in all the other Counties, and the Demandane 
ſhall not averre Aſſets -in one of them, and where the heir is vouched in 
the Wardſhip of many, the Summons may be in the ſeve ra{l Counties for 
ech of them. 

Recovery in value ſhall be onely in the County where the voucher i 
{not of Land deſcended, or purchaſed after the voucher 13 E:3: thy 
verie, value 3: E:3:1tin, Net.voucher 198; | 


—_ 
C—— 


XX LI. Where a men ſhall be-in courſe of Ancient intail by 
voucher, or brought to- have the warranty Parimonunt , or 


aid Paramount . 


the Father leaſeth to his ſon for life, the Son ſhall have warranty 
ramount, for the Fee is executed. 

But if my Uncle gives Lands to my Father in Tail, who dieth, and the 
llackle dieth, I heir to both of them ſhall.vouch my ſelf to fave the Tail, 
and then ſhall have the warranty Paramount, not betore, becauſethe fee 
isin ſuſpence 1$ E. 3.5 2.voxcher 11, See 41 © Z-voucher 69... 

But ſee 18 E.3.6. where the Son Donee of his Father could not vouch 


bimſelf to ſave the Tail : See the difference againſkes E.3.17. where the 
Son did vouch himſelf for a Remainder in Tail, by the Father unto 
bim, 

A woman was received to vouch her ſelf and her husband to ſave the 
Franck-marriage, and ouſted for ſhe in Court ſhall have every voueher, 
but it wasſaid,” thar if the anceſtor of the husband had given the Land, | 


he ſhould have had the voucher, 5 £.3.40. the voucher granted, 5 E.2. . 


voucher 252. | 
Note, the heir Leſſee for life, where the remainder is over, ſhalt goc 
vouch himſelf to fave the eſtates, alſo he ſhall. not have the warranty Pa- 
ramount, yet he did alledge a Fine with warranty to his Father, it was 
bis folly to take the Leaſe, 7 £3.61. 
But, note, the iſſue in Tail may well vouch himſelf as aſſignee = = 


by Voucher. 


Donor ts ſave the Tail, where there iis the ſame remainder,  althoys 
he hath Fee in Reverſion, 32 E.3.vewcher 96. | 

See 50 E.3.2. Where the Tenant did vouch himſelf, as aflignee « 
R. Conuſee of his Father, who rendred co the Father for life, and good 
although there did not appear no warranty in the Fine,25 E:3.17. 

One Parcener did vouch her ſelf, and ber Siſter, to-ſfave Tail, che whc 
made default at the aid-prayer, 40 £323. | 4 | 

Hy and wife vouch themſelves, and the ifſue of the Siſter of the 
wife, to ſave the Frank-marriage given bythe anceſtor of the wife, 4 E 
3» 49.v0ucher 177 | 1 4c:) 38 

Theeldeſt Son Feoffee did vouch himſelf and his younger brother, hei 
by the Cnſtame, and.good , bur if he re-infeoff the Father , and the 
youngeſt Son, and to the heirs of the Father, now he ſhall not have ſuch 
youcher, becauſe -he-is not in by the Father, -and the waraanty is gone, 
40 E.3. 14.41 E.3+9. See that here he might haye the warranty Para- 
mount without that youcher, 

If the Feoffor take back in tail, and youchech the Donor, he ſhall re- 
youch him, otherwiſe, if he take back an eſtate in fee : So if A. -infeot- 
feth B, who infeoffeth C. now C.ſhall youch A. as aſlignee of 2, but 
if he re-inteoff B, the firſt warranty is extin&, and alſo his warranty to 
C. and ſhall not be revived by the voucher of C. 16 E.3,veucher $7. 14 
E, 2,voucber 106, 

The husband Feoffor takes back an eſtate to him and his wife in fee,and 
leaſeth for life, and being received upon his default, youcheth himſelf to 
ſave the joint eſtate, as ailignee of the Feoffor, and he could not be ad- 
mitted to the youcher, becauſe the wife had nothing, living the Leſſee of 
the husband, 19 E:3:voncher 122. 

Tenant by the Courteſie enfeofferh a ſtranger, who enfeoffeth the heir 
of Tenant by the courteſie, who dieth, theheir impleaded by the heir of 
the wife voucheth a ſtranger, who doth revouch him, and good, 4 E: 3: 
voucher t 57, 3'E 3.51. Seethereafon , becauſe the Writ doth ſuppoſe 
the Entry of the youchee, by the anceſtor of the Tenang. 

Leſſee for life hath aid of him in the remainder in Tail, who was iſſue 


of the Donee, and heip of the Donor, and they vouched him, and well, 
29 E.3.37.voncher 399, 
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X X1 V. Where one may V04ch 4s aſſignee, and who ſhall be ſaid 
Alſignee; 


*WTPHE feoffec ofthe husband doth re-:nfeoff the hushand ad wiſe chey 


impleaded vouch, for the wife is aſſignee , and ſhe ſhall reyouch 
the busband, 32 E:31voncher 95: 17 Fas rp E:3.7. bt 


So two enfeoff onc, and he doth revinfeoff one- of them who youch- 
ft pogs etl 


Voucher. 
« him, he may well revouch them both, 11 H:4:40. and 20 H.6.2, 

See in the firit Caſe, that the wife being received ſhall vouch the hus- 
und as allignee, 13 E. Pwoncher, 17 But there be ought to ſhew warranty 
;Afſignees, and how aſlignee, ſo is 10 E.3.41. 

But in 14 E.3.voxcher 109. upon ſuch youcher, the wife was not dri- 
en £0 alledge* Seiſin of him who affigned, not to ſhew the warranty as 
;.fignees, "bur onely- that the*Conulee- of the husband, did- render the 
2nd &ct 5 Bi342t4cc:13; ſhe ſhall have Seifin of her husband before the 
fine & C. 

The husband” alone ſhall not vouch as aſſignee, where the Feoffment 
xs to him and his wile, although ſhe be not party to the ſuir, 19 E:3: 
Tenant' in” Tail; where the Remainder is over in fee, with warranty to 
tem, their heirs and aſsigns enfeoff 7.S. and die, his Executors do de- 
ver the firſt deed to 7: S. who impleadeth, voucheth the Donor as a(- 
"oee, Diere, forthe Deed doth not belong to him, alſo the eſtate upon 
xich &c: is ſuſpended, 1 1 R: 2: Detinwe 4.6; But ſee 46 E: 3:4: that ſuch 
offee ſhall plead the warranty in Bar, but ſhall not vouch, vide 7 E. 


:34- 

"And ſee there; that the afsignee of the heir of the Donee, where the 

Warranty is to him, his heirs, and aſsignes, ſhall have alſo advantage of 

wucher or rebutter, as aſsignee of the Donee himſelf ſhould have, 7 E:3: 

55. 6 E:3:38: & $5. | 
Alſothe heir of'the aſignee ſhall have as great advantage of warranf- 


s the aſsignee himſelf ſhould have, 10 E:3:9: 10 E: 2: Warranty 85, 
13 E:1: Garig3 . | 

But Schard faith, 10E:3:9: That the hfbf the aſsignee ſhall plead 
fch warranty in Bar, although he {hall not vouch, T horp agrees, 18 E. 
3:29. | 

The Ter- Tenant ſhall nor youch as Aſsignee of xy: by Confirmation 
of the demandantto' #7: &c: bur ſhall rebut, as a diſleiſor ſhall re- 
bur, but ſhall not vouch as aſsignee, 10 E:3:41. 

A feoffment.to two, with warranty to their heirs and afsignes, the af- 
fonee of "the Survivor or his heir ſhall vouch by it, 14 E:3:Gar:33- 

But" aſsignee'of afsignee could not relieupon the warranty of the plain- 
tf in Bar of 'an'Aſstſe, 24 E:3:10: Bar: 41. 

Bur if A+ enfeoff B: and he C. and takes back an eſtate to him and his 
wife and dieth, thewife as aſsignee of -C: may well precend the warranty 


wainſt 4: the Book is; that he ſhall not plead it, becauſe they may vouch +- 
(. and f6'cometothe warraaty, 25 E.3: ina Scire facias againſt the husr - 


vand and wife, Gar: 41. 
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Voucher. 


XXVY. Where a mant ſhall vouch himſelf, ang where himſelf an 
another. 


H E Mother gave Land.to her daughter and her husband, and to the 

heirs of the husband, and died, the husband; and wife impleadec 
vouch themſelves for this cauſe, and are received, E.z:voxcher 252.Sce 
E.3.40: 21 E: 3: 37:Connterplea of veucher 91. | 

Husband and wife vouch the husband, who enfeoffed a'ftranger, anc 
took back to them, 39 E 3:9:Connterplea of Vomcher 13. 

eF:B: and C: Parceners, A:enfeofferh B: of her part, and dieth, nox 
B. may well vouch her ſelf, and. her fiſter, as heir of 4. 17-E. 3.39. 
voucher 1. 

A man having two daughters, gave Lands to one, and to her husband 
in Tail, ſhe received in 2 Precipe, after aid of her fiſter youched her ſelf, 
her husband and ſiſter, 11 E.3,vonchey 14. 40 E.3+22. 

But where the husband is heir tothe Donor, and hath diſcontinued and 
rm back, anda _Precipe is brought againſt him,he ſhall not vouch him- 

elf &c. 38 E.3.5 19 E:3:vorcher 122. 

Otherwiſe it is of a woman received for default of the husband. See 
before Gar, & 5.E:3. | 

A man makes a Leaſe for life,the remainder to his Son, the Leflee you- 

ed the Son, as heir of the Leſſor, who vouch himſelf to fave the 
Tail, yet he ſhall vouch for another eſtate, and it is ſaid there, that al 
though the vouchee had Fe if he who youched him hath Fee, ſo as 
chere was no Reverſion in "TM, yet the youcher to ſave the Tail, ſtood, 
$8.9.24. 

If ans coparcimer alieneth in Fee,and is youched, now ſhe is/ brought in- 
to a way to have ayd of the other by the warranty paramount not to re- 
cover prorata, 8 R.2. Aid 115.& 29 E.3.37. 

Note, where the Tenant voucheth himſelf and another, the Demar- 
dant-fhall have no plea to the warranty, becauſe there is another who 
may, as Donees having the ſame Lands allotted to them again by  Hotch- 
pore, heing impleaded,youch themſelves and the other ſiſter , where ſhe 
ought to pray in aid, becauſe in the eſtate of Partition, the demandant 

l not challenge it, but the other ſiſter, 4 E.3.49.vide 6 E. 3:30. 

'One ſiſter Feoffee may well vouch her ſelf and the ſiſters, 40 E. 3.14, 
17 E.3:59. and there the CHulier being Tenant, vouched hiraſelf and 
the Baſtard. 

And the eldeſt Son Feoffee ſhall youch himſelf and his brother, heir by 
by the Cuſtome, 4o E. 3:14. —E 

© So one daughter Donee in tail, ſhall youch her ſelf and her ſiſter, 35 E. 
3.9; voucher 142. 

A woman *taketh her Leſſee for life to husband, they are Rn 

the 


the busband takes up0n him the and voucheth himſelf and his * 
wiſe, fot the fame cauſe, 32 E: 3: 102, So if ſhehad infeoffed 
tim before the Coverture 4 E. 2;vexchey 246. 

w. levieth a Fine to R: who renders the Land to FF. for life, the Re- 
mainder to B. bis Son in Tail, the Remainder to the right heirs of YY: 
who dieth, - B: being impleaded, vouched himſelf, as heir of W. and aſ- 
ſignee of R: 32 E.3: voxcher 96: & 100. | | 

A man ſhall not vouch himſelf co fave any eſtate, which is not Tail, 
nor a joint eſtate, not a Remainder, nor the Eſtate of a ſtranger, when 
he cannot for his own eſtate, 7 E.3.19 E:3: voxcher 122: 38 E:3: 5. 

A Formedon _ husband and wife, they vouch themſelves, and two 
other wives, without other cauſe, and it was ſaid, that one Parcener ſhall 
youch the other without cauſe, as well as ſhe ſhall pray in aid of her, bur 
this is againſt the opinion of divers, 26 E:3:voncher 304. 

Two joint-tenants do- enfeoff the heir of one of them , and his wife 
jith warranty and die, the heir impleaded ſhall vouch himſelf, and the 
eir of the other joint-tenant for thatcauſe , 29 E.z: 59. 


—— L——_——_ 


XX VI. Youcher of an Infant in his mothers belly, where a Bi- 
ſhop, ideot, perſons diſabled. | 


Ower againſt a woman, who claimed to be Guardian of an infant 
in his mothers belly, the Writ was good, not naming her. Guardi-' 
1n, yer ſuch an infant ſhall be vouched, 31 E.1. Brief $43. 

Seethat Gard 1F3. of the voucher 41 E:3:11:9 H:6: and fuch a wo- 
nan with child, ſhall bar the beir apparent of Charters, claiming to the 
iſe of the infant, 41 E:3:11:Bar 207. 

The Lord byeſcheat entred, but notwithſtanding fuch entry, the infant; 
rhen born ſhall pur him out, 9 H.6.& 9 H. 7:24. 

The Lord ſhall have the Wardſhip, and ſhall be ſaid Guardian of the 
Land, and of the infant in his mothers belly, temp-E:1:Gard 153. 

One-youcheth an infant in his mothers belly (if God ſhall give him 
birth) if not, that he vouch «4: heir apparent, bur afterwards he you- 
thed «Ft alone, 11 E: 3:vowucbey I 3. 

Fixchden held the voucher next before good, and that Proceſle ſhall 
te made againſt the heir apparent, 38-E.3: 25; voncbex 58. But there 
Thorp ſaid, if there be no beir apparent, ſach an infant shall be vouch- 
d, and no Proceſſe shall be, untill he be born, but 8 E. 2: voucher 
237: contrary to Thorp, and that he shall not be vouched without the heir | 
ipparent, in ſuch form as Finchdes ſaid, becauſe no proceſle hall be, 
tor no certainty of Reſummons. * +. 

An ideot ſha!l be youcbed,and the plea sball ſtay, but a man atraint, or 
convict, who hath not made his purgation, nor a man outlawed in pers 
ſonal a&tion, sball not be vouched, Ecece Nor 
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Nor tþe plea ſhal-noz be without day by Vouchee , where appears nc 


certain caule of Refizramons, and.the Law reſpefts that which-is, noc th 
which may be,$ E:2. tin. Cant, Vonghar 237 3 oo og oo oo 
See 38 5.3.35. Where the Tenant did.yauch T, Biſhop elec; and cen- 
firmed, when the Temporalzjes were in the Kings hands not xeiored, and 
oy Plea did Repeat 0 GORgIESY not Ouch generall, the. Biſhox 
A Guardian ſhall not youeh in Dower, becauſe be bath but a Chattel}, 
2 E:2 Voucher 211. | | 


1 _— 
— RUDE RETRY Tr Try _ —_ 


XX7T1.. Where the Teraut who is not Heir, full vouch as Heir at 
the Common Law, and where he who is not Heir ſhall be vou- 
ched as Heir. 


He Tenant vouched her ſelf, her Siſter, and the Iſſue of the third Si- 

ſter z It is no Counterplea that the Vouchees are Baftards, where ſei- 
ſed as Heirs, but it is good where all are Baſtards , and the plea ſhall ſtay 
for the Nonage of one of them,17 E.3.59. 

A Baſtard may well vouch without the right Heir, not the youngeſt 
Son,43 E:3.3.See of the Baſtard, 5 H.7.-2. 32 E:3. Voucher 94. 

The Daughter of the eldeſt Son ſhall not be vouched, without the Son 
of the whole bloed, forthe Warranty of the Father, 43 E:'3: 3-208. 34 
Vencher 129.38 £13.32; 

Before the Statute a man doth alien parcell of a Mannor deſcended 0 
the part of his Mother, rendring four ſhillings, the Heir of the part of th 
Father, ſhallhave the rect, becauſe parcell at the-Mannor, but the Heir 
of the part of the Mother ſtall be vouched with him,” 5 £:2. Fvowry 207. 
31 E:3.voncher 88.Of Youcher of che Heir of the part of the Mother, ſee 
7 E:3.66. | 


—_ = oa ————_—_ —_—_—— —_— —_— —2 
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XIV11T, Where the Tenqnt ſha vaych of another thing which is 
not demanded, | 


Uri utrum ofa Rent, the Tenant ſhall vouch his Feoffor, as of Land 
} diſcharged, 1 2 R.2. Connterpleasf voucher 34. And ſeethere, that it is 
no-Connterplea, that the Feoffor was not ſeiſed, diſcharged. 

Entry in the Poſt,of Tenements in B. the Tenant faith, that R. ſeiſed 
enfeofted 3. who didienfeoff him of the Mannor of D. whereof the Tenc- 


- ments demanded are parcell, and vouched him, and good; and itfis a 


good plea, that they are not parcell, 4 E:.3, 1tix. Derby, Conmerplea 
95- Kg 
Afﬀfle 


= 


V oucher: 

Aſſiſe of a Rent<harge, the Tenaut vourhed 3, who did enſeoff E div 
of the land dilcharged, »6 H:$.Connterpiec 6: 

Soina Formedon, 10 P 3.20, and feiſed of the land, good Counterplea. 
$0 ut a 'Wric of Befail ofa Rent, 18 BE: 2. Counter plea 113; 

Setha ad AMoltrdtinuw in the deber & /olet, the Tenanr cannot vouch 
of Land diſcharged, becauſe ir is a Service/1 3 £t3; vonther 116 

See the Patentee of the King of Land, ſhall have Aid of the King in the 
place of Vourher, - in an Aﬀiſe broughr of Common inthe Land, +5 Af. 
8. Aid of the King 72, See thE Book,that the Patent was, #piſeops & ſur- 
ceſſoribus , And the Dean prayed Aid. Stoxff Juſtice relyed upon it: Alſo 
the Patent was before the limitation in an A iſe, and+theretore challen- 
ged:3.. So the berter opinion of the Books, that the Aid did not bye; 


—— 


XXIX. where ont may bt vouched as Heive, and bound to Warranty for 
© attdther canſt; and Where he who is voxched i one -anſe, hal be 
- ani fer andthe, 


HE wits is vouched as Heir may be welf bounden by his own Deed, if 
he be.nor vouched as within age, &c $0 where upon! the death of his 
Vouchiee,” his ris vouched, for in theſe caſts, the word (Here) is 
materiall \ fot ih che firſt Baſtardy is Countetplea, and i the laſt he ſhall 


nor youch Hit La is notHeitr, 22 E:4. voucher 4 43: ir Op 5.1 £1 
And he who is vouched generally ſhall be bound by his owh Deed, and 
by the Deed of his Anceſtor, 10 H: 9.23. 
t the all bebount by nichinag: bo T Dower, ahd a Deed be ſhewed, 


yet he ſhall bound by anocher for That was thewed only to the 
Court, and'the Plea is nor to ſtay in thi ARion, $6 he that Fenchesh by 
ſeverall Deeds ſhall be bound by one, of by the Revetſion, 7 E:3.6.48 E 
3.348H 7.7.11H 4.20. 

But he who is dtiven for to ſhew cauſe of che od to the Deman- 
darit, ſhall tior bind che Vonchee fot anocher catſe, 11 H: 4.21. 35 E: 3. 
Colnerpltasf viucher 88. t7 E:2. COON, itt. TE 5 54+ 


p—_— 


XXX, Where 0 one ſhall be vexcbed i” | the cafe yh the Datnayenns. 


[ivoyes, Lower, the Hein of che weband weshioncheyuk in the (cuſtody ofthe 
Demandant alone, and[good, -and he was{not - pur tor Rebuct ; becauſe 
the Guardian cannot pg her ſelf; if not by: ahetraged! of the Court : 
Alſo itis no'Rebutter,,: becauſe /it may be thar the Heir hackr not any thing 
but intail, .. which ſbell/be declared upon the! Volichet'/ 26 Ez 3. v0uther 
88.-And ſuch Voucher admitted good, 10 Et 3, £6, au pron rho 


monedto aiifirechimſelf.:;: // - 
Eeeec 2 The 
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The Heir was vouched in the Wardſhip of che Demandant in Dower 
and of another, to whom the Father deviſed land,' untill the age of the 

Heir, and holden a good cauſe of Youcher, 27 E:3.3. + 
See 7 Ne 149- 22 E: 3. 3. where the Heir Demandant upon 
mn_ id preſently demand,what the Tenant had to bind bimto War. 
\ Fanty,&c. And he ſhewed cauſe of Warranty by Exchange : And the 
Defendant ſaid, ſhe had nothing in the Wardſhip, upon which they were 
at iſſue, -and ſhe recovered her Dower preſently, yet ſhe her ſelf was par- 
ty to the Iſſue. b | 


I ———_>——_ —— 


— 
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XXX1T. when one ſhall be vouched in the Wardſhip of the King, with © 


thers. 


7 Here the Heir was vouched inthe Wardſhip of the King, and 0- 
thers ; The Demandaot did aver that the King had nothing in the 
Wardſhip, and the Tezant was driven to anſwer to it ;. For Hs ſaid, 
that if it be true, the Voucher ſhould nor ſtand againſt the others , bur 
that he ſhould loſe that portion of the land for which he had vouched, 
Puere 21 E:3.53. and 105, 

And ee in that Book, that the Plea ſhall tay untill the King |be adviſed, 
I E:3.13; not. in Dower, but 2 H.4..it itagreed by the Juſtices , that he 
ſhall not have the Voucher of the others, after the Procedendo, becauſe 
where the King is Guardian, it ſhall be intended Guardian of the whole 
land; and from the King the Heir shall ſue his Livery, &c. But ſce the 
contrary to that, 17 E:3. 65.21 E:3.53+26 E:3.6. | 

Where an Infant is vouched inthe ward of the King, ifafter Procedey- 
di'proces be awarded againſt 'the Infant, where the King hath granted 
the Wardship over before, the ſame is not good, for. it ought to be a- 
gainſt the Guardian who may loſe, and ſo the Infant shall have remedy 
by Mortdanceſtor, ifhe loſe the land without cauſe, 46 E: 3:20. . 

Alſo the Infant (where the King hath. granted the Wardship over) 
ſhall be vouched in the Wardſhip of the Grantee, not of the King, 1 E. 
3.13. | | | * 

And where he hath parcell of the lands in his own hands which- is ho/- 
den in Socage, the proces ſhall be againſt the Guardian, and alſo againſt 
himſelf, 47 E. 3.18: : 

The Infant ſhall be vouched in the Wardſhip of the Grantee of the 
King; andhefſhall pray in Aidotthe King, 48 Fi £5: 1 E. 3:13; but ſee 
46 £:3:20: Thar Proces ſhall be made againſt! ntee of 'the King, 
after Procedends upon a Voucher” of the Heir in the Ward of che King: 
But ;Qnereifit bea Counterplea forthe Demandanr'ro ſay that the King 
hath granted the Wardſhip over; where the Heir is vouched in his Ward- 

ſhip,z H:6.17 Honcher 28. | 0 0 I IO T3 At, 

Note where the Infant is youched in the Wardſhip of the King-in Dow-, 


er, 


i ® TY TB Þj RÞJ) he 


Vogeher. 

er, the Tenant catinot a upon the Procedenda, that he hath a War- 
ranty over, and ſo ſhall loſe the anſwer which bis Guardian might well 
jave, if he were vouched in the Wardſhip of a common perſon, 5 E..4. 
But ex afſenſw partium, day was givento the Infant to appear, and to ſue 
(1 the King. 7 4. | | 

Three Parceners V ouches, two in the Wardſhipof the King, one of full 
zee, and the other dead, her husband Tenant by the Curteſie, yet he had 
rendred in value before for his proportion,26 E:3.5. 


— —_—— — ———- 


TC 


XXXIl. Where a man ſhall be vouched in the Ward of divers 
Stranger per/, ous to the Writ, wheres f the Deen, 


N Dower, the Tenant did vouch two Sons, (+) the eldeſt, whoſe body 

was in the Wardſhip of T, Guardianin Fa&, and part of the lands in 
the Wardſhip of the Demandant for Nurture, and p. in the Wardſhip 
of $, Guardian in Knights ſervice, and the youngeſt in the Wardſhip of 
the Demandant for Nurture, for Land Borough Eagliſh, 15 E. 3. You 
ther 2.2; ' 

The Heir was vouched as of full age for parcell, and for part of his 
Land in the bu ancory te T. and other part in the Wardſhip of S. 48 E.3. 
5. for an Infant ſhall be vouched as offull age, for the land not in Ward, 
for it is no plea to ſay, that he is within age, if he do not further ſay, and 
in Ward, and the proces ſhall be well made againſt himſelf: for where 
the Infant is youched in Dower, or in Wardſhip for 4 Socage Tenure, 
the Voucher and Proces ſhall be Uwaies againſt himſelf, as of tull age, 50 
E:3.25; 33 E.t:31-25 E:3.16. 

See 17 £:3.59. The Heir vorched in the Wardſhip of the King, Queen, 
and.orhers m Dower, and 14 £:3./oxcher 110+, The Heir vouched in the. 
Ward of the Queen and others ; And if one of the Guardians dieth , the 
Voucher ſhall abate, and the Tenant ſhall revouch in the Wardſhip of 
the others, and the Executors of him thar is dead, 22 E: 3.3. Where one 
was returned dead at the Sequatur, and the Proces not ſerved againſt the 
others, the Demandant could not have Seiſin, but Revoucher was award- 
ed, H.5 £.3.Voucher 1579. The Heir vouched in the wardſhip of H. Pri- 
or, and others , at the Sequatar, the Prior was returned.dead , the - 
Tenant was ſuffered to revouch the Heir, &c. which he ſhould not have 
done, if the Prior had been named by his proper name of Baptiſme. | 
And v E:4. 6.5 One Guardian was Teturned dead , yer the other fhall 
anſwerfor his part; 48'E: 3.5. 5 E; 7. the Voucher againſt Executors | 
of the dead; and others. 

The Infant-{yonched in ward was returned dend at the Sequatur., and 
the guardian" did- riot- appear, yet the Demandant-conld not have ſei- 
ſin;For now he is not guardian of the Inſant, bur the voucher ended, 22 
E.5::0. Where - 
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Wherethe heir hath land holden in Knights ſervice & alſo ſand bolde 
in ſocaze . if the guardianin ſoeage; or the heir himſelf benot rouchec 
with the Guardian in Knights ſervice, the Voucher ſhall abate, for nc 
Land in Knights {ervice ſhail be rendred in vaſue.if he hath ſofficient hol 


den in Socapge : Alſo voucher ſhall abate by omitlion of any of the Guar - 


dians in Koights ſervice, for che equality of the loſs, alſo if they be a1! 
named, yer che Voucher is not good by the leaving out of the Guardian in 
ſocage in Dower, 25 E.3-15. 29 ©.3.3% 

- Voucher of the heir in che wardſhip of diverſe , where one hath no- 
thing in the Wardſhip, ſhall not hurt; bat upon the matter averred, when 
he makes default, the other ſhall anſwer;akthough he hath the Wardſhip 
of the body, and none. of the Land ; buc the leaving our of one who hath 
any thing ia the land ſhall abate che whole Voucher, by Herl:,8 £.3.15. 
31 E.1. Voncher, 284. 

See 7 E.3.3. That he who hath nothing but the body in wardſhip ſhall 
be vouched, and ſhall plead in bar, be he guardiae in right or in fat, but 
where the Guardian in fa&t doth appear; and the other nor,procels thalbe 
contintcd againſt him, and the other ſhall anſwer alone. 

200 Guardian pleaded , that the heir bad but tailupon a youcher, 8 
Eaw. 3.63. | | 

The heir vouched in the wardſhip of the Aſſignee who bad but at will, 
becauſe the poſſeſſion was in the King, 4 £-2. | 
If the Guardian pl:ad that the demandant hath accepted parcell in the 
fame Town, it is a good pleato the Writ, 5 E,z. 196. v.18 E. 2. vouch» 
er 2317, 

The wife of the Tenant brought Dower againſt the Feoffee of her bus- 
band, he ſhall not youch the Lord paramount, who hath the Wardſhip 
of the heir for cavſe of wardſtip of the meſne, but ſhall youch the 
Meſnein ward, as Guardian, 4 Ed. 2.247. 7 

Where here are two Joynt Lords,of neceſſity both muſt be vouched, 
but the busband alone may be vouched where he bath nothing but in the 
right'of his wife, 30 E.1. 299. 30 E.1.20ncher 284, 
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XXx1ll. ## here the vouchee may enter 3nto the Warranty Gra- 
tis, without proceſr, and n here he may counterplead the bindrn; 
although be enter Gratis into the Warranty, 


O*q was vouched as within age, and at iſſue. of whar: age he was, and 
he appeared upon proceſs to be inſpected, and adj of full age, 
now itis in his election if he will enter into the warranty without pro- 
cels, 15 H, 6.veacher 34. and.45 E.3. 23, but ſee 13 Bug. voncber US. 
where che vouchee was not ſuffered eo enter into the warranty hs | he 


was of ape. 
- The 


_- 


The husband and w.fe youchees, the wife entred into the Warranty 
ati, npon the defavlc of the busband, 38 E.;z 11. 

Where (wo are vouched joyntly, the one ſhail not enter into the war- 
raaty wichout the other, until] proceſs be ended againſt him, and then he 
nay 6 SH per ldew dies, otherwiſe itis of a ſeverall voucher, and 
where the beir is youched in the wardſhip of many, for tharis as a ſevera)l 
joucher, 48 BRSs yes 
If Leſſee for life prayeth in aid of him in the Reverſion, who appear- 
eh, but will not joyn wich bim,for which the Leſſee voucherh him, ard 
te enters into the warrapty Gratis, and was received , 32 Edw,3,vourh- 
i 99. | | : 
A voucher counterpleaded, was granted at another day ,- but the Vou+ 
chee was not ſufferrd tg enter into the Warranty Gratis, becauſe it was 
cor at-the Hirſt day. 29 E. 3.voxcher 121. 

The plea was ſent into the Common pleas for a forrain voucher in £Z. 
:nd rhe vouchee could not enter Gratis intothe warranty at th* firſt day 
n che Common pleas, Fecauſe that was not the firſt day, 22 E.3-3. 

The Heir of the husband youched in Dower , received tq enter into 
the Warranty Gratss, where the Sheriff had re:urned that he bad nothing 
&. and rendred Dower, 20 E.3: voncher 126, 6 

Ar the Sequater, &c. although that the Writ wasnot returned , the 
rouchee may well enter into the Warranty Gratis, and that by Attor- 
ney, 22 E.3 4.80d 7. 2 E.3.13. 13 E.3-voscber 74. 3 E.3.1tin Not. vou- 
ther 2c © Where at the Summons returned , the husband, wife, and ſon of 
the wife, youchecs, did enter into the warranty by their Attorney Grats:, 
ind vouched over. 

So he may enter into the Warranty gratis, although the Writ be not 
returned 5 E 3. [tin Cedford 197. | 

In Aſſiſe the vouchee Jlwayes enters into warranty gratss, for no pro- 
ceſs ſhall be againſt him, 3 E. 3.vo#cher 199. 26 Aſ- 20. and that ſhz)l be 
ulwayes at the firſt day, not after, 20 E:3:Gar:84.4 E:3.(omnterplea of 
warranty $.18 E.3.vexcher 2309, s 

The fir proceſs was not executed nor returned, the ſecond wasretur- 
ned Tarde, then the Tenant had proceſs at his perill, gnd upon that N- 
þ:1 being returned, the Youchee would not enter into the Warranty gr7#* 
tts, bux the'Demendant recovered preſently, and notthe Tenant over, 
lg E:2.voxcher, 234- 

See 5 Ed 2, voucher 256, Atthe firſt proceſs, the vonchee may well en» 
1ratis into the Warranty, but upan the other proceſs not executed, and 
a Tarde, or Nibil returned, he ſhall not enter into the Warranty unti!?: 


a theSrquater, 48 E.3.1. 


RXXTV where: 
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XXX!V. Where one ſb all not vouch without cauſe of her voucher 
and what cauſe ſhall be ſufſicient, arid where it is not mate. 

" riall, 
Uris utrum againſt a woman , ſhe ſaid , that ſhe had but for life , the 
Reverſion to the two heirs of ber husband in Gavelkind , and vouched 
chem, and without cauſe ; where they were ſons of the husband, 


* yet ſhe ſhonld not have youched the husband without cauſe ſhewed, 18 


E:3.voxcher, 2. becauſe the husband is party to the Writ, 1 3 E.3.voucher 
17. and 119.31 E.3.veucher 25. where ſhee was received upon the de- 
fault of the husband, 14 E. 3.vexcher r09, 5 £.3.174, 
He who youcheth himſelf to fave the taile,Chall ſhew cauſe, 18 E.3.6. 

and 52.40 E. 3.2- > 

. One parcener afcer Aid prayer of her ſiſter, vouched her ſelfe and her 
ſiſter to ſave the tail, and ſhewed cauſe, 11 £.3.voncher 41. 14 E.3.32. 
41 E.3. voucher 69:50 E. 3.2, and32 E,3.voxch*y g6, and 190, So where 
he voucheth himſelf to have a joynteſtate, as Aﬀignee, 19 E: 3.voucher 
122.25 £.3.vorcher 144. and 7\E:3:61: voucher 153. 

One parcener may vouch another after cauſe ſhewed, for he may have a 
warranty from her, as by Releaſe, ſo ſuch voucher doth import a good 
cauſe by Common intendment, 18 E. 3. voxcher 6, 

Tenant by Receit, youched the Leſſce for life, and was driven to ſhew 
cauſe, 18 E:3: 30, : 3 

See 31 E.3.voxcher 26, contrary in that caſe, but there it was ſaid, ifthe 
w_ had vouched him in the Reverſion , he ſhall not reyouch him ſans 
cauſe. 

In a nod ei deforceat, the plaintiff may well youch without cauſe, and 
it is00 Counterplea to diſprove the title of the vouchee in Reverſion , as 
that be hath relcaſed after the Recovery, g E 3.22. : 

inz Writ of Ward, the Tenant ſhall not vouch without cauſe , be- 
cauſe but a- chattell, 9 E.z, 61, But hee need not ſhew the Deed of the 
rant, &c, 46 E:3:25; 25 E.3.3. See12 R.z. Connterplea of voucher 35. 

matter, , 8nditis not maceriall if the Deed hath not warranty , 31 
E. 3. voucher 2 47 12 E.3.voxcher 27; 30E.3.6. if caſe, and there 
the youchee could not have advantage of ic, that the Deed did not com- 
p:ehend the warranty. 
- In Dower, an jafant ſha]! not be vouched wichout cauſe, and that ſhall 
be withont a Deed of the Anceſtor ſhewed, 31 E:3.voxcher 24. 198. 2. 
voucher 223:50E 4.25, ; 

Oae parcener prayed in ayd of another, and up5n ber Default vou- 
ched a ſtranger ,who vouched that parcener who did noe appear, & did not 
ſhew cauſe, Forte/, Where the D+mandant cannot have the ordinary coun: 
terplea, it behooyeth that he ſhew canſe, as ifone Demangant is ſevered, 


p and 


and the Tenant voucherh him, or the youc hee vouch over, and be vouch _ 
the Tenant, 20 H.6.8. 

P recipe againſt four, where two vouch, the other two ought to ſhew 
cauſe,by the opinion,z1 H.6,vexcber 48. 26 E,3-voxcher 304, and ſo al- 
wayes when a party to the Writ is vouched, See 12 H.4.20. 43 E.3.7, 18 
E.3.F1. 

And thecauſeis traverſable, 11 H.4.19.8E.3.61. aud 1; E.3.'40 E. 
3.14, & 23. « 

But if one Tenant makes default after default, and now taking the en- 
tierty upon him, he may vouch without ſhewing cauſe, 11 H.4.19.8.E.3. 
8, ſo where one diſclaimes, and the other takes upon him the entierty, 8 
E.3-7.. = 21 E:3:33, ſo where the Writ is againſt ewo by fſeverall P re- 
cipes, FE.3-7 

But a woman received for the Default of her husband, and ſhall not 
youch him without cauſe, 43 E. 3.7. 

If the eldeſt brother vouch himſelf and his youngeſt brother, &c. or 
his Co- heir in Gavelkind , be ſhall ſhew cauſe,40 E.3. 22 E.3.10. 13 Ed- 
3. voucher 113, So where be voucheth himſelf and a ftranger, 27 Edw.3. 
voucher 146. 26 E.3.304 29 Ed. 3. 310, 

In a Precipe againſt two, they ſhall not vouch ſeverally without canſe 
ſhewed, 42 E.3-12 H.7.2. | 
 Aworman received upon Default of her hasband, .vonched a ſtranger , 
heſhall not youch the busband without cauſe, no more then the Wife 
her ſelf, no more then he ſhould be, if the busband and wife had been 


firſt vouched, 43 E. 3.44, 2 E.2: voucher 146. 

He who voucheth two heirs of one for the poſſeſſion, the other as heir 
nYP Common Law, he ought to ſhew cauſe, 43 E.3. 5 E. 3. Voncher, 
193». | 
Where the youchee doth reyouch the Tenant,or any who hath vouched 
him before, he ought to ſhew cauſe for that 44 E.3.16. 16E. 3.ven- 
cher 87.17 TER E 395. 7E.3. 4 E:2. 146. 


Precipe againſt husband and wife, he diſclaimed for his wife, and after 
ronched him, ſhe was driven to ſhew cauſe for the eftate made for the co- 
rerture, 32 E.3. voucher 102, 

A woman Receiver ſhall youch her ſelf and her bysband without cauſe 
3 E.3.4. 201 5'E:3. 181.15 Af. 204» 7: SUP 

The husbind ſhall not vouch himſelfe and his wife without cauſe, 4 
5.3.2, | | 

The Tenant voucked the busband and wife without cauſe,2z5 E.z3.vou- 
cher 141+ 

In eſcheat ; The Tenant youched himſelf bis wife, and another woman 
a5 heirs of 7". and had the youcher without caſe, 38 E 2: voucher 239. 26 
£.3.304.and 29 E.z.3.veuchyer 300, who were youched as heirs, 

F P recipe againſt husband, wife, and a third perſon , the husband and 
wife diſclaimed, the third voucked them without cauſe ſhewed, 29 Ew. 
4.210, Free Precip 


1-79: 


Povcher. 
1 b -\ 

Precipe againſt B; and others, the others vouch B. who being preſent 
entred inta the warranty, and no cauſe ſhewed, the writ was by ſeveral 
Prxcipes,.18 5:3 .vexcher 280, 

The Prayec.in Aid cannot vouch himfelf, and another without cauſe 
ſhewed, 29: E:3.vqucher 308.26 E:2.304, 29 E.3:310, | 
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XXXV. what ſhall be ſaid a good axe , and what a good Conn. 
| terplea to the Cauſe, what not, what to binding, 


"THe Iſſue in tail ſball not youch himſelf for to fave the tail for a Rever- 
ſion deſcended and hotden no cauſe, becauſe he may have the war- 
ranty paramount, &c,18 E:3, 

The one Parcener upon the default of the other prayed in Aid , and 
was received upon the default of her busband, did vouch her {elf and the 
other Siſter for-to ſave the Tail given by the common Anceſtor unto the 
husband and her, and was received, e1 E: 3Y oucber 1 4, 

Gne vouched himſelfro ſave the tail given him in the Remainder, by 
the render of B, to whom /. levied a Fine, and good; And it is no Coun- 
terplea, that 7. had nothing, 41 E:3. See there, the Demandant may well 
ſay, that Partes nihil habuerunt,&c, ſo that. did not enfeoff,+c. 40 E. 
3-32. but ſhall not ay, thatthe Tenant had Fee in poſſeſſion, for that is 
to the binding, Y on 70. 

Alſo the cauſe alledped, as a Fine, or Feoffment, ſhall not be Counter» 
pleaded, becauſe it hath not an expreſſe warranty, &c. 50 E: 3. Voucher 
78.14 E:3.199.31 E.3.Yoxcher 23. 13 E.3.119. 

He to whom the Remainder is given in tail, upon a Render in a Fine, 
ſhall youch himſelf to fave ic, alchough-he be not Heir of him who: ren- 
ders the land: but it ſhall be a good plea, that the particular Tenant had 
nothing of the Gift or FeoFment of him who is ſuppoſed to render the 
land, for that is to the cauſe ; but he ſhould rot have had the Averment 
that he who rendred had not any thing of the Gift of him who acknow- 
ledged the Fine, becauſe the Fine is executed, 41 6:3. Voucher 69. 32 E:3. 
96: and 14/E,3.109- and 13 E.z. 17. 

"But it was granted, 32 E: 3. Voucher 69. That where the Tenant doth 
vouch himſelf, the Demandant is in the place of the Vouchee to counter- 
plead the warranty. 

The Husband having a warranty to him-and his wife in tail, diſcontinu- 
ed for life, and was received upon a default of the Tenant, and youched 
hirnſelf to ſave the joynt Eſtate, and holden a good Counterplea to fay, 
that he is in of another Eftate,1 g.E:3.122.41 £: 3.50, 

It15 no Counterplea, where he in the Remainder youcheth himſelf, to 
fy, that the warranty is onely 40 the Tenant for life, 25 E: 3. Voucher 
144 5. Af.11 H,7. 4, "PN 


Poucher, 


Leſſee for life ſhall not vouch himſelf to ſave the Remainder © nor to 
favehis owneſtate,7 £:3.153. - 

Tenant by Reſceit voucheth the Leſſee who enfeoffed him firft. it is 
good Counterplea that he hath nothing of his Feoffment, 18 E: 3. You- 
cher 9. | | | 

A woman received youched her husband as Aſſignee of T. to whom the 
husband levied a Fine, and yet rendred, 5c. in Fee 13 E: 3, Yoxcher 17. 

The Tenant vouched himſelf and the younger Brother &c.alledging the 
Feoffmenc of his Father, it is a good Counterplea, that he did re-enfeoff 
the Father, and the younger Brother, and to the heirs of the Father, and 
that he himſelf is heir, ſo the warranty is extinQ,4o E:3.14. HEH 

But where he hath by Feoffment, &c. VVarranty extin& by diſcent of 
the Reverſion, is no Counterplea, nor where he is in by Feoffment, 41 E. 
2.61. ; 

VVhere the husband and wife are vouched for cauſe, as for their Feoff- 
ment, it js not ſufficient to traverſe the Feoffment of the wife, but of them 
both, 43 E:3.65. 

Entry into the V Varranty generally is no Eſtoppell to revouch the Te- 
nant for cauſe, 7 E:3.1 52. 

The husband voucher his wife for Feoffment before the Coverture, it 
is a good Counterplea, that he did not enfeoff before the Coverture, 32 
E:3.202. ſee 13 Aſſ:g9. 

In a writ of ward the Defendant vouched by a Deed, the Plaintiff ſhall 
not have anſwer to the Deed, becauſe the Defendant may bind himſelf by 
another Deed, 30 E:3.103. 
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KXXVI. where one may ente> into the Warrantie ſaving his Aion, or 
Rent, or Entry. \ 


Enant in tail diſcontinueth with warranty and dieth, the Feoffee vou- 
cheth the Iſſue, he was forced to enter into the warranty, and ſaved 
his Action of Formedon by Prateſtation, 7 E:3. 45. 11 H.4. vs. 8.E.3. the 
Guardian pleaded that matter, and could not be admitted to the Plea be- 
fore his entry into the warranty, 5 E: 3.15. | 
So of an Aion of Fee-ſimple, as that the Anceſtor dieth ſeiſed , and 
the Tenant abated : So ſaving his Action of Mortdanceſter , &c. for in 
none of the ſaid Caſes, he ſhall not fave the Land to be. put in value, but 
the Aion of the Land demanded againſt the Tenant, 4 E:3.Foucher 176. 
ind 5 E; 3.59. where Trems. ſaith, That he ſhall make proteſtation only 
for to ſave Fee tail; ſo ſaith wilby, 3 E:3.51. 50 E:3. 12. That he can» 
not enter into the warranty, faving the Action of Fee, where Fee is de- 
manded, 


VVhere an Infant entreth into the warranty , ſaving his Action of Duns 
: Frftf 2 {mit 


Poucher. 


fuit infra etatem ofthe Alienation of his Anceſtor, the. proteſtation was 
not entred, for his Aion ſhall be ſaved, without ſuch ſpeciall entry of it, 
14 E:3 Voucher 226. 

The husband having caufe of Afliſe, or writ of entry being youched 
with his wife, by the binding of the wife, entreth generally into the'/War- 
rarty : Now he ſhall be barred of his Ationduring the life of his wife 
bur not after, 13 E 3. Gar7.36. | 

See 5o E:3.12. Wherea man cannot enter into the Warranty, faving 
the Aion of Fee, where Fee is demanded, but he may wel, where Freehol 
orTail is demanded:And fee 6 E:3.11.Thata general entry into the War- 
ranty, confirming the eſtate of the Tenant who maketh Defeaſance,as for 
a Condition broken, for which he would not enter, bur ſuffered the De. 
mandant to recover, 2xere, it he might have entred into the Warranty 
ſaving his Action, or re-enter, for nothing is ſpoken of that there, 6 E:3, 
11. ſee 12'E:2.,Yoxther 264.' 31 E:3.Voncher 285. 

Where Leſſee for life youcheth him in the Reverſion, he may well enter 
into Warranty, ſaving.&c. a hundred ſhillings of Rent; and if he doth 
rot ſo, he may loſe it. upon the, rendring in value, 2 E.-1.. Voucher 208. 
12 E:2-YVoucher 264. 
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XXXVII. Where the Vouchee ought to enter ſpecially in the Warranty for 
the loſſe that way beto him. . 


N Ote,that where the Vonchee entreth into the warranty generally,and 
loſeth, yer he ſhall not render in value, but according to the eſtate 
which the Tenant looſeth, for he need de no more bur to bar the deman- 
dant, 38 E:3.16:7 E:3.41 E:3.7.40. 4.43 E:3.7. 44 E: 3. 39.,15 E.3. 
Fonchey $7.acc. 

But if a ſtranger releaſe to my Tenant. for life in Fee, with warranty, 
and he youch him, and he entreth ſimply into the waranty, he ſhall render 
a Fee in value , otherwiſe it is of a ſpeciall entry,&c. 16 E:3 Voucher $7. 
by Grees. But ſee 38'E: 3.271. that he ſhall not render but for life, if the 
Tenant do not bind himſelf ſpecially in Fee , and hath the ſame entred 
ſpecially. 

"If the Vouclice demand what he hath to bind him to warranty : And the 

Tenant bind himſelf as of Fee, whereas he hath an eſtate bur for life : Now 
upon a generall entry into the warranty, the Vouchee ſhall render fee in 
value, by Herle,8 £:3.90. 

But fee 17 E: 3. 62. That notwithſtanding ſuch generall entry upon 
ſuch binding alledged, yet if the Tenant alledge it upon a ſpecialty,which 
in truth doth comprehend a warranty, but according to the eſtate, the 
Vouchee ſhall not warrant more, by wilby. 

In a Precipe of twenty: acres, the Tenant ſaith, that the whole land » 

dema 


Doucher. 


jmand is but ten acres, and of that vouch, as of the whole demanded, 
(Ut oportet) the Vouchee ſhall be ſummoned to warrant the land deman- 
ed, and if he warrant all, itis good, andif heextort warranty of parcel}, 
the Demandant ſhall have Seifin of that part, with an entry of his chal- 
knge upon the Voucher, 19 E.3.,voxcher 129. But ſee, 17 E: 3; 62.' That 
upon ſuch Voucher, where the Vouchee enters generally, he- ſhall not 
render in value, but according to that which he ts Cows ro warranty, and 
not according to the demand, if not upon demand, that he 1s in of the 
whole &c. the-Tenant alledge a binding ihe whole, without ſhewing a 
Deed,” that be hath warranted bur parcel! of it. 

See's E: 3.7. where generall Voucher in a Precipe of twenty acres, the 
Vouchee after a generall entry into the warranty, may ſay,that the whole 
demand is but ten acres, and of that plead in Bar : And he need not pray 
n Aid to bediſcharged of the reſidue, bur the Demandant ought to pray 
ſeilin of the reſidue, by Sroxe,17 E: 3. 63. Wilby agrees there, that the 
YVouchee ſhall nor render more in value by his generall entry into the war- 
ranty , then the Tenant loſt, by Schard, 17 E. 3.63. 

Rich. then faith, If the Tenant upon the Demand, &e alledge a bind- 
ing which is but to parcell,and the Demandant challenge,or except againſt 
it, yet if he plead over, and doth not demur untill it be adjudged, that he 
ought to be quit of that parcell, he ſhall render in value according to the 
demand, vs. If the Proteſtation ſhall help him, when there is not a Deed 
proving that he was bound but to warrant parcell. 

VVhere ina Precipe of Land in five Towns , the Tenant vouched and 
chewed that he was bound but in four Towns, &c. A generall entry, &c. 
«hall not bind the Vouchee but for the Lands in the four Towns : Bur 
Newten faith, That this shall be a good Counterplea to the binding, 22 H. 
6:13. Bur this is but for the Land in the fifth Town, by Herle, 7 E. 3.6. 

But if the Tenant in that caſe vouch generally, and ſheweth a Deed up» 
on the Vaucher (as. where he voucheth an Infantin Dower) and the 
Deed ſpeaks only of four Towns, the Demandant may have. Seiſia. of the 
land in the fifth Town, by Herle, 7 £.3.6. 

And ſee 10 E:3.12. Where in a Writ of eight paunds,ther Tenant faith, 
that the whole demand is but of three pounds ten {hillings, and voucheth; 
now the Vouchee ſhall.render in value but three pounds ten ſhillings, al 
though he enter generally into the Warranty, and although the Deman- 
dant declare againſt him of eight pounds : but the Nemandant fhall reco- 
ver the whole demand againſt the Tenant, if in truth it be ſo much, and. 


for that is acknowledged by the Tenant. | 

And if the Tenant vouch of the whole, and the Youchee is to traverſe 
part with.him, and will not enter as tothat part, the Demandant ſhall re- 
cover that part preſently,1o E.3.12. | | 

Upon generall entry inco the Warranty, land which he hath.nor but fox 


Lfe. or in tail, and vhat by diſcent, ſhall be put in value,7 E:2. Dower 4 
Alſa- 


if in truth it be nor, yer he ſhall recover the three pounds ten, ſhillings, | 
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Alſo he who entreth generally into the Warranty, ſhall render accoxc 
ing to the value ofthe land, as it now is, not ast was at the Feoffmen 
made, 19 H:6.46. and 61. And therefore the value as it was at the time « 
the Feoffment was entred by way of proteſtation, 2 E: 3. Yoxcher 1g0 
and 91 E,3.Voucher 288. 

And therefore where the Grantor of a Wardſhip of the value of twen 

pounds per annum, which by a later diſcent of the land, is now of the ya 
lue of a hundred pounds per aguaw, entred into the warranty, without the 
proteſtation, he was driven ifader the hundred pounds in value : bur 
otherwiſe it is where the value is increaſed after the Judgment, for there 
he need not take proteſtation, thar at the time of the entry, &&c, ſo no de 
fault is in him, 3o E:3 3 E.3 Recovery sn value 1.8, 

Dower of the third part of a Mannor, the Heire of the husband vouch- 
ed, rendred the Demand, and for ſo much ſhall be vouched according to 
the demand, although the warranty was but of one houſe, becauſe he en- 
tred generally, and took no proteſtation that the Deed did not exten 
ro the whole, &c.16 E:3.Voucher 61. 

Note, the Vouchee upon the entry into the warranty may well make 
proteſtation, ſaving his ry 46 a Condition broken, &c. or, ſaving the 
Morgage,e&c. otherwiſe he ſhall render Fee undefeifable,&c. 12 £:2. Vos 
cher 265. 31 £:3. Voucher 285. So he may do ſaving his Rent-charge, 12 
E: 2.Yoeacher 264. 


XXXVIII: Where 4 man ſhall vouch , or rebutt by Warranty 
which commenceth by Diſſeifin. 


Ather and Son Joynt-tenants, the Father maketh a Feoffment of the 

whole with warranty, and dieth, it commenceth by Diſſeiſin for a 
Moyery, and is good for the other Moyety,22 H:6.51.13 E:3.Garvr. 24, 
25. 19 E:2 Garr.38. 

The Grandfather Leſſee for years, makes a Feoffment with warranty, 
this is by Diſſeiſin : but if he had a Freeholder for life, the Feoffee ſhould 
vouch, 43 E:3.Gar.1 3.95.16 E:;.Gar.20,21.vi,31 E:3.Gar.28,22H:6, 51, 
The Father Joynt-tenant alieneth, the Son is put ro his Action for the 
Moyety, the eſtate was to the Father and Son, and to the Heirs of the bo- 
dy of the Father. 

If my Father who diſſeiſeth me, or is myLeſſce at will, maketh a Fe- 
offment with warranty, it is by Difſeiſin,4.6 E: 3. 21. 31 E: 3, Gavr. 28. 
Ocherwiſe it is where the Father difſeiſeth a ſtranger, or being the Leſſee 
at will of a ſtranger, maketh a Feoffment, 5c that ſhall bind the Heir, 50 
E:3.Counterplea of warranty 2. But if my Father piverh land in tail, and 
my Uacle doth diſſeiſe the Donee, and makes a Feoffment with warranty, 


and 


Voucher. 775 
jd the Donee dieth wichout iſſue: Now in a Formedon in the Reverter,_ 


(hall not be barred by this warranty, yet the Diffeiſin was done to a 
tranger, &c, 31 E:3. Gar.2S, 


g_ a 


XXXIX, Where one ſhall be bound to V Vary anty,without cauſe of 
VVarranty, and where a man ſhall be boun4 by a VVarranty, 
to which he is a ſtranger, 


E who gives Lands in Frankalmoign, and his Heirs ſhall be bound for 
ever to warranty, during the eſtate,7 E:2.Gar.79. leeq E:3. 19. and 
(0:2. | 

The ſame Law of a Tenure by Homage Anceftrell, after the Homage 
xcited, and during the continuance of he eftate in the blood, cc. tr. E.r. 
(ar.g0.But it is there ſaid,that the Lord and his Heirs who alten, the Lord 
hall yer be bound to warranty, 2 zod quere. | 

The ſame Law of Exchanges, bur here the Heir ſhall not be bound to 
rirranty, if he hath not the land in Exchange in poſſe(Fon, 22 E:3.3. 

The ſame Law of the word, Deas, in the Deed of Feoffment, where a 
kigniory is reſerved, the Heir ſhall be alſo bound to warranty , and that 
wainſt the Aſſignee of the Tenant for the poſlibility-of the Eſcheat, &c. 
11 E:3.Gar.g2. Vexcher 2 58. there was the word Acquietare, & defer- 
kre, but the ſame are no words of warranty, 6 £:2.Yeucher 258. 

if a man grant to me, that he will render to me in value if I loſe, &c. 
be ſame is but a Covenant, and Iſhall not vouch{by it, 39 E:3. 4d of the 
King 52. 

He who granteth a ward by Dea, (hall be vouched, but not his Heirs, 
wr Executors in a writ of ward, 3 E:2, Voucher 222. 12 E: 2. Voucher 27. 
i £:3. voucher 6O.. 

The husband ſhall not vouch in a writ of ward, where the wardſhip 
r2s granted to the wife then ſole, by the word Deas, becauſe he is Allig- 
xe who ſhall not vouch by that word, quere of the husband, 29 E:3, vox- 
they 31 2, 

But ſee 30 E:3.6, Recovery in value 1. where the Heir of the husband 
orany Aſfignee in FaR,or in Law,ſhall vouch by Dei, but the Heir in ex-- 
cution ſhall not be vouched, but where a Rent is reſerved; &c. 28 Aſ:. 
9.25 Aſ:8.2 H:7.8. | 

If a Feoffment be made rendring Rent and Service, and the Feoflee alie- 
th to hold of the Lord, and rendring Rent to him, this Feoftee may 
rell vouch the firſt Feoffor as Aſſignee by word, without clauſe of war- 
anty,13 E:3. vorcher 119% 

If two make a Feoffment by Deas, and one dieth, his Heir ſhall not be 
wuched, but the Survivor only, for Dedi ſhall not bind the Heir with- 
out Rent, or Service reſerved, or expreſle clauſe of warranty, 29 E:3.26. 

XL. Fhere + 
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XL. VVhere a man ſhall bevouched and bound to VF arramy | 
reaſon of a Reverſton, 


Enant in Frank-marriage ſhall vouch or rebut the Donor or his heir 
for the Reverſion deſcended, without clauſe of warranty, 31 E.3.G« 
29. 
The Heir was vouched by the Leſſee for life of his Anceſtor, and it w: 
holden that he ſhould be bounden to warranty, if be do not diſclaim ir 
the Reverſiop, although the Leaſe was without Deed, and no Rent refer 
ved, 14 E:;.warranty 32. 
As to the Deed, ſee 6 E: 3.11. where the Heir was driven to enter intc 
the warranty, if he would not diſclaim, bur there a Rent was reſerved. 
Of the Diſclaimer of him who is youched for a Reverſion , ſee 40 E. 3 
27. That it ſhall not be ſuffered where a Rent is reſerved ; And ſee 20 H 
6.25. where the Leſſor himſelf ſhall not diſclaim, where he is youched fo 
the Reverſion, but his Heir, or Grantee, &c. although it be by Fine, &c. 


may well diſclaim; yet it is holden, 17 E:3. 39. that the Leſſor himſcl 
may well diſclaim, if not in Dower,&c.7 E:3.5 E: 2. voucher 249, 
- Tenant for life with warranty, yet he ſhall youch the Grantee of the 
Leſſor for the Reyeriion, 20 E:3.Connterplea g warranty 7, 

a penn 


- --The Heir was youched for theReverſion 0 y of the Rent, anc 
for the Rent by a Deed, 7 E. 3. 6: vi. 5 E:3., voucher 184. ſee 6 H.7.2 
where the Leſſor himſelf ſhall not be bound for a bare Reverſion, wi 
out the word Deds, or a Rent reſeryed : See contrary, 10 H;7. 10, and ac 
mitted,7 J:3.43- gre 

Tenant by the Curteſie may vouch him jn the Reverſion, but ſhall re 
cover nothing in value, r4 H:6.25 ſee there, Tenant for life ſhal not youc! 
him in the Remainder, 

Of the Voucher of Tenant by the Curteſie, ſee 14 H;3. vencher 275, 

In Dower the Tenant youched the Heir of the husband, for the Rever- 
fion, and 8 E:3.7. 

Tenant for life youched him in the Reverſion, without ſaying of whoſ 
Leaſe,&c.10 E:3, 
- The Heir was vouched for a Reverfion where a Rent was reſerved 
without Deed,s E. 3.11, 

The Leſſor was vouched for a bare Reverſicn, 6 E:3,46; 

The Reverſion with Services ſhall bind the Heir to warranty without 4 
Deed,11 E:2.vexcher 261. 

Tenant in Dowe r ſhall alwaies youch for cauſe of the Reverſion, 29 E; 
$.voucher 309, [ce 15 H:3.voucher 256, 

A Vicar Leſſor was vouched, and prayed inaid,g E:3. 8. and z0, 


- XLI, Yer 


X Ll. Yhere 4 man fails of binding againſt his Vouchee, and 
where of part of it. 


| Here the husband and wife are vouched, and bounden by theic 
V Deed before Coverture , the husband ſhall only warrant the 
and, arid the wife ſhall be diſcharged ; ſo he hath not failed of the whole, 
44 E:3.20 E: 3.voxcher 130 

He who voucheth two as Heirs, and when they appear, he confeſſeth 
that 6ne of them is not Heir, or he voucheth one as Heir, and faith, thac 
- be hath a Co-heir not named : Or ifupon the Voucher of two he confeſ- 
ſth that he hath releaſed to one of them : in theſe caſes he hath failed of 
his whole warranty : But where the one Vouchee is not ſummoned, he 
ſhall loſe as to a Moyety, and ſhall have warranty againſt the other who 
doth not appear for the other Moyety, 45. E:3.23. 

See where upon the default of che one he ſhall have the whole warranty 
2gainſt the other by averment, that he who appeareth not hath nothing, 
27 £33. | 

"Bur where he hath colour to youch both, although that one extorr 
the Warranty, he ſhall have the whole againſt the other : As where he 
voucheth the Survivor of the Feoffors, and the Heir of the other by De- 
4.39 E.3-26. Otherwiſe it is, where he hath no colour againſt the one. 

And if the Lord-vouch, and bath binding but for parcel! of the land in 
demand, he hath failed bur of parcell, and of that the Demandant oughr 
to pray Seilin, 10 E:3.and 17 E:3.63, 

So the binding is not in ſo many Towns, as in thedemand, 7 E: 
3.6, 19 E:3.Voxcher 123.22 H:6.6. 

Precipe of a houſe and fix acres; &c.the Tenant youched,and t! e Deed 
of binding to warranty was but of a houſe cam pertinentiss, yet it was 
00d for the whole,4 E:2. voucher 244.12 E:2.voucher 264. 

Two Joynt-tenants, the one of full age, the other within age make a 
Feoffment with warranty ; the Tenant vyoucheth then, he faileth as to the 
Infant, bur he ſhall have the whole warranty againſt the other, e. E. 1. 
voucher 2.67.39 E:3.26.by Merton and { handi/p, ; 

The ſame Law where two are youched for a Reverſion, and the one di- 
claims, ſee there, 39 H:6.26: 

But if he ſhew ſeverall bindings upon a Joynt-voucher of two, he bath 
failed of the whole, by Merton and Chandiſs there: Alſo when he you- 
cheth one, where he ſhould vouch two ; And 45 E:3,23. where one vou- 
cheth, and two ought to vouch, &c. for Voucher is as an Action. 

In Dower, the Youchee youcheth S. and the Deed was [to him and his 
v ife, and therefore failed for the whole, 1o E;3.52. wherewith agrees, 38 
E:3.5. yet ifthe wife were received in the caſe, he ſhould have the Vou- 
cher,10 E:3. | 
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The ſame La w where the Joynt-tenant who hath fee is received, ;. and 
Voucher, 4E:2.243. 

Entry ſu uppoling by A. the Tenant may well ſay, that eL. and 1, leaſed 
&c. and vouch 36 H.6.Entry 48.32 H:6.21. 

So where the Writ doth ſuppoſe that he entred by 7. and A. he may 
_ plead that he entred by one of them, 44 E: 3. z1. ſee 22H. 6. Vous 
c 37 


mm——_— 
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X LII. 7 here the Vouchee ſhall revouch the Tenant, or one of the 
Tenants, 


Tt Vouchee, if he do revouch the Tenant, he ought to ſhew cauſe, 
16E.3 voucher 87, 

But where husband cn wife vouch, the Vouchee may well reyouch the 
husband without ſhewing caule, 17 E: 3+ voucher 92. 7 E: 3. voncber 152. 
10 E:3.174. 

So alwaies where the Vouchee doth imply a cauſe, there a ſpeciall cauſe 
need not to be alledged : As iftwo vouck.one, he may revouch one of 
em without ſhewing cauſe;,&c. 11 H.4. 22. 20H.6.2. 


I of C Charters, 


I, The Declaration ina Writ of Warramty of Charters, 


habet, the Writ good, and the Declaration was of the Feoff- 
ment of 7. by a Deed ſhewed, andthe Plaintiff acquitted of 
Diſſeifin : and that #4 art was brought hanging theAffiſe, and the De- 
claration good that he held of him, notwithſtanding that che Feoffment 
was after the Statute, for this-is the ancient form. And wilby faith, 
Thar he hath ſeen a "Warranty demanded by Homage Anceftrel| upon 
fuch a Writ, 24 E:3. 25. Warranty of ( harters 1. 
The Declaration ſhall be good, that this Writ was brought pendant 


the. Alliſe againſt him, withour ſaying, that he hath loſt any ching, for 
it 


Ws, of Charters againſt 7. quia dr eo tener, & wnde chartam 


it is but to dereign the warranty, but to declare upon a gift where 
warranty is by releaſe, ſeems not to be good, and if as ror gift _ 
his poſſeſſion, ſo as it enureth as a Releaſe, he ought to declare upon a 
Releaſe, 3 E.3.8, Gar, de-Charters 3. and he may well declare upon a Re 
leaſe where the is, VUnde chartam habet, CM, 44 E.3. warranty of 
(harters 18. and he may declare to his damages, without alledging any 
loffe in fat» &c-4 E.3:21:Gar. of Charters 4, 

The Plaintiff declared upon a Releaſe of the Grand ather by Fine, and 
that one T. ſued a Scire facias againſt the plaintiff, who prayed the De- 
fendant to warrant the Land &c: and did not declare that this Writ was 
brought hanging the Scire facias, for that is left to the Defendant te chal- 
lenge, 46 Af: Warranty of Charters 5: nor he need not fay, that the other 
Writ is yet depending, 41 E:3.marranty of Charter s 19. 

Where the deed of Feoffment or Fine doth comprekend divers things, 
&c: inthis writ he need not altedge of how much he is impleaded, for if 
he be impleaded but of parcell,the Defendant ſhall warrgnt the whole,and 
ſhall render in value according to the lofſe, by HU, and it is no plea, that 
he 15 not impleaded, and in a Declaration, that «£: ſued a Scire facias 
againſt him, upon an ancient Fine, he needeth not to .ſay, betwixt whar 
parties the Fine was levied, 29 E:3.3: Brief goo. 

He who had recovered his Warranty in a writ of Warranty of Char- 
ters, brought a Scire facias of it , and declared that he loſt 1005.o0f Rent 
out of the Land, whereof &e. and alledged all the matter certain in 
the Writ, and prayed Execution to the value5, and the opinion was, 
that if that Rent were an elder charge before the Feoffment, he ſhould 
not recover» warranty of that by a generall Writ of the Land, but he 
ought to: have brought his Writ of warrantia Charts, depending the 
ſuit of the Rent, and ſome ſaid, that he ought to declare, that the De- 
fendant did enfeoff him of the Land diſcharged of the Rent, otherwiſe it 
ſhould not bind him, for the Law gave him an anfwer to diſcharge him- 
ſelf of the warranty of the Rent, &c.30 E.3.30-Warranty of ( barters, - 
22 ſee F.N;B.135. 


42 —— 
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II; Where warranty of Charters ſhall be brought, hanging the 
ation againſt him, and where ageinſt him againſt whows the 
aFion isde pending, and for him againſt whom this Writ is 

brought, where for the Vouchee. | 


N Aſliſe was brought againſt Feoffor and Feoffee, and hanging the 
Alu the Feoffee brought a Writ of Warranty of Charters againſt 
the Feoffor, and well, 24 8.3.35. 1ar.of Charters 1. | | 

It ſeems to bee a good anſwer for the time, that there is no ation de- 
pending againſt the Plaintiff, 46 «AY -worranty of (Charters 5. But upon 
Gegegeg2 uch 
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fuch plea, the plaintiff ſhall recover the warranty, pro loco & te mpore; 
29 E.2.3. e £42 >i1n 1 | 

The vouchee ſhall not have this Writ, but depending the firſt ation 
by 1ng-30 E.3-30, Warranty of Charters 22. But Shard & Hill for clear 
Law, 17. £.3.44: be ſhall not have warranty of Charters at all. See 18 
E.3.19. | | 

It is a good Plea, that the Plaintiff was not Tenant the day, of the Writ 
brought, - bur the Writſhall be well maintained by this, that he was Te- 
nant by warranty the day of the Writ brought, although ke had not the 
Land, 3 E.3.21. warranty of Charters 4. 

Where a man is vouched, where he cannot vouch over, he- ſhall have 
a writof warranty of Charters; 7 H.4.18.F.N.B.135. a Pernor of the 
profits (Hall not bave this Writ, Fitzh.N.B.135.D. 


mm —————— 


I11. Where a man ſhall have this Writ, before he bath loftt, pro 


loco & tempore,, and. when be hath cauſe to have this Writ, 
when not, 


He Plaintiff alwayes in this Writ, ſhall recoyer the warranty pro 
f Sie & tempore, if he hath cauſe to have it, an aRion. being depen» 
ding againſt him, and nothing yet loſt, 1 Z.3. 11. Warranty of Charters 2 


F.N.B8.134.K .5.E.3.47. | 

The Plaintiff ſhall recover, pro /oco & tempore, inthis ation begurraf- 
ter Non-ſuit of the Plaintiff in the firſt Writ, 9g E. 2. warranty of Char- 
ters 30:34 Ec3.20. Diſceit 28.acc. See F.,N.B.135. of the Non-ſuit and 
old N.B.159: that it behoves, that the ation be. brought; hanging the 
firſt Writ, and then Non- ſuit depending this ſhall: not bur. 

This Writ bore Date in Oftober, and alledped to be-impleaded in an af- 
fiſe the week after the aſſumption of our Lady, ſo the day of afliſe 
was paſt, yet with averment, that he prayed him to warrant the land, 
andthat the afliſe is yet depending, the writ was awarded good, 16 E.3. 
warranty of Charters 31. 

It is no Plea in this Writ, that he. is not impleaded, 29 F.3.3.Brief 
900. 30.E.3.30.18 E.3 14. warranty of (harters 8.acc. and that he ſhall 
not recover damages, when he is not” impleaded ; and therewith agrees 
4 © 2. warranty of Charters 28. although that the warranty becounter- 
pleaded, bur if he deny the Deed, he ſhall anſwer damages, although 
the other hath not loſt the Land, 42 E. 3.7.5 E 47.F.N B.1 35.H. that 
he ſhall have damages for ' the land loſt. 

A Rent.with a Reverſion reſerved without deed; is a good... cauſe to 
have this Writ, ſo the word Dedi.-without expreſſe warranty, but this 
not againit che heir, F.N.B.134-B H. 2wxere, if he who'hath recove- 
red: warranty, being impleaded. afterwards, ought to give notice for. a 


Viea:. LV: VF here 


__6. 


 Warrantyof Charters: 


LV.” Where he who hath recovered pro loco &tempore, is put 
to a new Writ of Warranty of Charters. 


E who hath recovered the a, as 2 generall Writ of warram- 
ty of Charters againſt the Feoffor being impleaded bya ſtranger in 
a Scire facias for rent iſſuing out of the ſame land, ſhall have a new writ 
of warrannty of Charters by /»g... Burton and T horp Juſtices, becauſe that 
the Feoffor might have good matter of Bar, as tothe Rent which he had, 
not to the land, and he ſhall not be charged without anſwer &c. 30 E., 
3.30, Gar. of Charters 23. | 
If land bedemanded, and rent out of the ſame land, the Tenant ſhall 
have two Writs of warranty of Charters, (s) of each a Writ, 31 E.3, 
warranty of (varters 7. 


— " 
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V., Where and when the Lands ſhall be bound to the value ly this 
Writ, and where there ſhall be recovery, and what thing reco+ 
vered in this Writ. 


Gon Juſtice faith, that if a man hath acknowledged warranty by this 
Writ, that his lands are bounden in whoſe hands ſoever they come af- 
terwards, but 'mw/ti - divebant contrarinm, and that they are not bounden 
but for the time that the Writ is depending for the land, and although he 
lofeth the land by a falſe Plea, yet be ſhall have in value, and that by 
Scire faczas, T.1.E.3.11.warranty of Charters 2. But if he againſt whom 
he recoyereth the warranty, did offer a good plea unto kim, and he will 
not plead it, but another plea, and loſeth the land, he ſhall recover 
nothing in value by /zg. 30 E. 3. 30. Gards 22. S0.n0 miſchief to him 
that warrants. | 

But if the Defendant doth confeſle the warranty, and the other loſeth, 
he (hall recover ia value preſently, without Scire faciar, if the Defendant 
alſo confeſſe the loſſe, otherwiſe not , and he cannot have in value, , 
but of the lands,. which the defendant had the day of the warranty de- 
reigned, P. 16 E.z.Warranty of { harters 20 9 E.2.3. warranty of Charters 
20.4cc. to the warranty and loſle confeſſed, 4 E.2 Warrantyof Charters 
29. and he ſhall recover to the value loſt, and damages. . 

Warranty,gf Charters againſt 4. upon a Charter, of his Grandfather | 
the wo that he had nothing the day of the Writ brought, 
upon which at1ſſue, andthe Plaintiff did recover the warranty pro {eco + 
& tempure preſently, 46 Af. Warranty of Charters, 5.9 E.2. Warranty 
of Charters 30.thac the lands which he hath the day of che Writ broughg, . 
are bounden, and therewith agrees 1 E-3.11. tewp.E-1.warranty of Char- - 
ters 2.4, | Fulthorp / 


-+ 
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Fulthorp faith, that if T recover in warranty of Charters  pinl m 
Feoffor Diſſeiſor, I ſhall have execution, although the Difleiſor en- 
ereth afterwards : Paſton negas, becauſe the ſame hath relation to defeac 
the warranty &c.22 H.6.22. Firzh. faith, that ſuch entry ſhall not abate 
the Writ of warranty of Charters brought before; F, N,B.135 6G. 


| —_— —— mc. ——__ 
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V 1. YVYhat ſpallbe a goo4 Iſſue, and Bar in this VVrit. 


Arranty of Charters brought of the gift of the father of the 
defendant, who faith, he hath nothing of the gift of his father, 
but the Plaintiff difſeiſed his father, and a good iffue ; for if he petterh 
the deed, and afterwards difſeiſed his father, he ſhall not be helped by it 
&c. 3 E.3.8.Warranty of Charters 3. 
Warranty of Charters upon a Deed of Feoffment,that nothing paſſed, 
is agood Plea, 47 E.3.35+ 
; Where he declares upon a Releaſe, it isa good Plea, that he had no- 
thing at the time, 44 E. 3.warranty of Charters 18. 
It is a good plea, that the Plaintiff had not any thing in the Land the 
day of the Writ brought, 3 E.3.21. , | 
Warranty 'of Charters upon an aſliſe brought by A. the Defendant 
fith,that before &c. A.was ſeiſed untill by T. diſſeiſed, who enfeoffed the 
defendant, who enfeeffed the plaintiff with warranty, upon whom &L. Wl * 
entred, and the plaintiff re-entred, a good plea, for the warranty is ex- 
tin&, but if the diſſeiſee had releaſed to the diſſeſor, he ſhould nor avoid Wl * 
it, 21 H.6.21. 21 Warranty of ('barters 16. But afterwards the defen- 
dant changed his Pleajand faid, that A. ſeiſed did enfeoff three and diſſei- Wi ? 
ſed the three, and enfeoffed the Defeadant, who eateoffed the Plaintiff, WI " 
upon whom F. eritred, and the three did releaſe unto F.bur he was dri- Ml * 
ven to plead the Releale before the affiſe was arraigned : So in the firſt Wl ” 
Caſe, he ſhall ſhew if the Entrie were before the firſt requeſt made to d 
warrant, or before Judgment, or pending the Aſfiſe ; for Newtow faith, Ml © 
that if the vouchee enter into warranty, and afterwards he pleaded the WM * 
Eatrie before the Afſiſe, before which was no requeſt, and the requeſt af- 
ter the Entrie of the difſeiſee was holden void ; So voucher after encrie, WM * 
and the warranty holden extin&, if the diffciſce enter before requeſt, al- 
though after the Aſliſe brought, for if depending the Writ the tenant F 
maketh a Feoffment , and taketh back an eſtate , the warranty is ex- t 
tint, for which cauſe che Plaintiff faid, that ſiich a day | &c. be Ml 
requeſted &c. before which there was no” Entrie, and thEWefendant was 
driven to maintain the Entrie before. Paſtor, if the Defendant was a di- WM 
ſeiſor at the time of the Feoffment, 'it 1s a doubt if he ſhall diſable him d 
ſelf &c. 21 H.6.M.22 H.6. 22, Gar.of Charters 17. w 
Warranty of Charters againſt the Heir who ſaith, that he hath a For- 
medon 
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nedon depending of the amgland, . and not allowed, 2 E.3.Gar. of Char- 
ere 6 vide 2.E.3.Gar.of Charters 13.ac. and that the iſſue in Tail 7 not 
be helped by a Formedon depending of the Land,temp.E. 1.Gar.de Char- 
ters 32.40, that the iſſue ig Tail ſhall be charged with aſſets deſcended. 

If the Plaintiff declare upon a deed of the Defendant, he may well 
averſe it, and the aQtion ſhall not be maintained by it, that he hath a 
ted of hisanceſtor, 12 H.3.Gar. of (Charters 27. 

The Defendant ſaith, that he did nox warrant, but againſt himſelf and his 
heirs, the Plaintiff ſhewed cauſe for what he is bounden to warranty, a nd 
ſo if he be impleaded by another by his Collufion, this is good. 


Of a Bar forthe heir ſee, 46 E.3.D5v5/on 6. 


—_— 
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V1. Inwhat writs the party ſhall be impleaded.when he ſhall have 
warranty of Charters, and where it ſhall be maintained, where 
he may vouch, 


 — 


Roperty, the writ lieth for him who is impleaded in ſuch an aftion in 
which he canaot vouch, as in Aſliſe, 24 E.3.35. warranty of C harter 1. 
So in a Scire faciar, 46 Aſſ.Gar. of Charters 5, 
Soina 2uare impedit, 9 H:6. 56.warranty of Charters 15:44 E.3.35. 
Warranty of Charters, by him who was impleaded in a Formedon, 
and not challenged, 41 E.3.warranty of Charters 19. 
Bur it ſeems the warranty was upon Releaſe, ſo as he could not vouch» 

ind ſo it ap h inthe ſame caſe in Deceit, 43 E.3:20. 

For him who is impleaded in a Writ of Entrie in the nature of an Aſliſe, 
9E.2, warranty of Charters 30. yet it is ſaid there, that he mlght have 
vouched, and then it might be that the Defendant might have barred 
the demandant, and the plaintiff would have maintained his Writ for the 
miſchief, that the Defendant might have aliened before the voucher &c.. 
but he could not, for which he {aid, that the Demandant in the Writ of 
Entry was Non-ſuit, ſo as heis but to recover the warranty, for which - 
the other anſwered &c.9 E. 2. 

So note, he that is not well impleaded ſhall have this action, if hebe - 
not impleaded in an action in which he may vouch, F:X:B:134.135.. 

Yet in this writ it is holden for no plea, that you are impleaded ina 
Formedon where you may vouch, becauſe. it is to recover but the warran- 
ty, but in a Scire facias to have in value upon loſle, in ſuch a writ it - 
ſhalt be a good Plea, 18 E:3-32:Gar. of Charters 8. 

Warranty of Charters by him who is impleaded by writ of Right cloſe - 
in ancient demeſne, both parties being of the fame. Soke, ſo as. he might : 
be helped by voucher there, yet the writ was holden good, becaule the - 
warranty upon the ſpecialty is altogether at. the Common Law &c... 

temp. . 
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temp. E.1:'warranty of Charters 23.Sce F: M:'F: 13 & 14. the form 
it. 
I ſhall have this Writ againſt my Feoffor who confeſſeth himſelf my 


Villain, but ſhall not vouch him, 48 E 3. 17.Connterplea of voucher 31. 
15 E. 3:((onnterplea of voncker 43. 


— 


_— 


'V 111. Where the heir or his Lands ſhall be bound by @ warranty 
of his Father, by this writ. 


7" He heir ſhall not bedriven in this Writ, upon the warranty of the 
Þ rtce, to anſwer if” he have by deſcent, but it is ſufficient ro ſay, 
that he bad nothing the day of the Writ brought, 46 «4. warranty of 

arters 5. 
Ox Dieifon 7: before, the heir charged, and he ſhall not be diſchar- 
ed by an ation depending of the ſame Land,although he be.iſſue in Tail. 
Where the Writ ſaith, Vnde cbartam [nam habet & c: now when he ap- 


peareth be ſhall not be.charged by a deed of his anceſtor 12 H:3: Gar, of 
Charters 27. 


If Tenant in Tail alteneth with warranty, and leaveth aſſcts, his iſſue 
hall be charged in this Writ, remp. E: .1:-warranty of Charters 32. 


Ee 
kn 


— 


— 
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1 X. It bere a. man ſhall not have warranty of Charters againſt 
þ. mſ-lf to ſave the Tail. 


levieth a fine to B: come ceo '&c: and B: renders him the Land, to 
R hold of him, and his heirs of his body, and that after his death 
the Land ſhall revert to B. and his heirs aforeſaid &c: now B: ſhall ror 


have warranty of Charters againſt himfelf to ſave the Tail, it ſeems no 
entail, 42 E:3:5: Scire facias $i. 


— 


— 


— 


Es. 


X. Where requet gives Tit'e to have this Aion, and where it h- 
eh after the Land recovered againſs hin, 


Sg it well argued of the requeſt, 21 H.6: and 22 H: .6: Divifien 7:3: 
and ſee there how Juſtice ſhall be upon requeſt. | 

Warranty of Charters by two, depending the aſliſe, and after the af 
file ended the writ was abated by the death of one of the plaintiffs, the 
other ſhall well have a new writ : which he ſhall not, if it had been ab3- 


ted by his default, the afliſe being determined, 43 E: 3. 22: Brief 60g:Sec 
48 E:3: 22: an ation after Nor>ſuir, 


And 


Warranty of (,harters, 
And that this Writ is good of a later date, then the day of 
depending, 5:16 E: 2:warranty of Charters 31, ae Divikew 3 ; O. 


T — 


X1. VVarranty of Charters for one parcencr for Recovery, Pro 
rata. 


A upon affiſe againſt ewo parceners, one was received by de- 
fault prayed in ayd, Pro 74t« after partition made after recovery in 
 Aſſiſe, for ſhe ſaid, it may be the greateſt part of the land demanded is al- 
lotted to us, and perhaps we ſhall not have warranty of Charters after 
the recovery &c: yet ſhe was oufted ofthe ayd, 32 E:3:eAide 37: 


EE ——— 


Me ———— _— ——— 


H_— 


X11, VVhere warrant y of Charters ſhall be ſued for Rent deman- 
ded out of lind, and n here a. ſevcrall writ of warranty of 


Charters of one and the ſame thing. 


[ depending warranty of Charters, becauſe impleaded of the ſame land 
a'Scire facias is brought againſt the Tenant for rent out of the ſame 
land, he ſhall have warranty of Charters, by Thoype Juſtice , ſo if he hath 
ſeverall bindings, one of land, another of rent out of Land, he ſhall have 
ſeverall Writs of warranty of Charters, being but impleaded of the land 
only by him: Yet Finchaen conceives that the binding of the land ſhall 
0 to all, and ſo ſeems to be the opinion of Seton Juſtice . But ſee there , 
that he who enfeoffs me with warranty ſhall not be bound by this Writ 
to render in value for a Rent-charge which was of an elder time, &c: 30 
E:3:30:Warranty of Charters 23: 

But ſee, it is there fayd , If Tenant in tail of a Rent releaſe to the 
Tenant ofthe Land, and he enfeoffeth me of the Land with warranty, 
and afterwards the iſſue claimeth the Rent , ec. that 1. ſhall have this 
writ againſt the feoffor as of land, becauſe the ſame was diſcharged of the 
Reat at time of the feoffment, 

This writ ſhall be broughe according to the ation againſt him, as if 
it be by ewo parceners, he ſhall have two writs of warranty of Charters : 
the ſame Law, if land and rent be demanded &c, by Thorpe, 31 E.z.war- 
ranty of Charters 7. 

Warranty of Charters of land, where Rent was demanded., awarded 
00d, but it was a Rent ſervice, A 4. E.3 warranty of Charters 13: 

Upon a fine of lands in two Counties, I ſhall have one writ of Warran- 
ty of Charters in one County ofthe whole, 29 E.z.breif goo. See F, N, 
B.135. F. 

fi enfeoff ewo of ewo acres ſeverally , ,and the one enfeoffeth the o- 
ther of his Acre , he ſhall have warranty of Charters againſt me for both 
acres, 49 £.3.41. Hhhhh XIII of 


Warranty of Charters: 
XIII. of 4 Reverſion, 


E who hith but a Reverſion , ſhall not have this Writ, for it ſup- 
poſeth him Tenant of the Land, &c.'and therefore a fine ſhall nov 
be levied upon this Writ to him who bath but a Reverſion, 21. 1 9E. 2, 


Fines 127. 


_—_— 


bm 


XIV, Warranty of Charters by Aſſignee. 


"He declaration is ,alledging that he warrant to the plaintif as af. 

ſignee of T. yet the Writ made no. mention that he was aſfignee, ſo 
of voucher, 9 E. 2.Warranty of (harters 30. 36 E 3.warranty of Charters 
11. But Shard, denyeth that the Writ lyeth for the Aſſignee, Fetzh. 1 35, 
D. That it doth lye for the Aſſignee. 


IT 
_ 


XV. Warranty of Charters by Cauſe diſcharged. 


He exchange of the Anceſtor is holden a good _ igainſt che 


heir in thiz writ , he ſayd, that he did not hold any landin exchange 


for the land in demand, 23 H.z. warrenty of Charters 26. 


— es I 


— 


XVI. Execution upon a Recovery in warranty of Charters, 


depending an aſliſe againſt me, I bring a writ of Warranty of Char- 
ters, and recover the Warranty, and the Land is recovered againſt me, 

I ſhall have execution by Habere facias ad valentiam, but where I recover 
the warranty beforg any Writ brought againſt me, I ought to vouch the 
fame perſon againſt whom , &c. or have a Scire facias againſt him , if the 


youcher doth not lye in 


gede plea by bim who hath right, 19 E.3. 
warranty of Charters 10, And if the Defendant do acknowledge the War- 


ranty and loſs,the award ſhalbe, that the Sheriff extend the land loſt, and 
give in value, tewpE.1. See of this D;viſox 3: and of the execution up- 
on the entry of him who hach an elder right after the warranty recove- 
red, ſee 25 H.6. Dos 7: See Dinifion 6, throughour. 

Note by Englefeiid, That he who bath recoveted the Warranty in this 
Writ, being afterwards impleadedin an Aon in which he may vouch, 
he ſhall vouch, otherwiſe he (hall not have in valne, 30 E:3:30: warranty 


of Charters 22, and therewith agrees F,N. B. 134. 7. 
| WARRANTY: 


——— — 
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WARRANTY. 
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—— ———— 


I, VVhat. 


Arranty is a Covenant reall annexed unto Land, and defeen- 
ding upon the heir , by which he is rebutted if hee demand 
the land to which it is annexed, or if a ſtranger bring an aQi- 
on for the land , then he ſhall be youched, or if the party to 
whom the warranty is made , doubteth that he ſhall be evicted by ſait or 
entry, he ſhall be impleaded by warranty of Charter, aud this deſcripti- 
on appears by theſe hooks enſuing, For by Haxk, 14 H. 4, 26. Warranty 
is a Coycnant reall, and for this £4321. tib. 3.cap-13, plae-59. ſaith, that 
ſuch a Releaſe of Covenants reall, the warranty is extint, wherewit 
Brooke agreeth, 20 H.7.4. The queſtion was moved, 2 H.4. 14, of what 
effeRt a judgment, Pro tempore & loco, isin a Warrantia Charts , where 
it was ſayd, that warranty is but a Covenant which ſhall not bind the 
Lands of the Grantor , in whoſe hands ſoever the ſame doth afterwards 
come. Et ex hoc videtwr,that foraſmuch as the warranty orſcovenant binds 
nor , that therefore che ation is brought, co the intent the judgmene 
ſhonld bind, &e. and by ſome, warranty is executory upon the poſſeflion 
and ſhall be determined and ſhall enure with the poſſeſſion, 19 H.6.7 4. 
20 H6.35.22. H. 6.15. Bratton T ratt. 4 lib.s .cap. 1. Warrantizare nibil 
alind eft, quam defenders & acquietare Texentemw,& /eiſina non trans» 
fertur ad Warrantum ,(ed rti defenfie , defeudere auto non eſt rem reo- 


dere. 


Hhbhhh: II, Haw. 


Warranty. 


11, How many fo:d. 
a» Homage Anceſtrell 


| In Law, b Franckalmoigne, 


Reaſonof , { Exchange |, {1 Tenant 
| | In tail, 

© Reverſion 2 Tenant 
| of < in Frank- 
| \ Remainder ; almoign, 
| 3 Tenant 

| ym x for life, & 
, , <Collaterall. not by the 
_In fact, & this is / Begun by diſſeiſin. ; Curteſie. 


Warranty, 
either it is 


a. 
— — *" — 


TIT. The Cauſe of warranty in generall. | 


bs agreed that Warranty implyeth in it ſelfe, recovery in value, and 
at he which Covenanteth to acquit,ought to acquic the party in fat , 
and this without the words, that ſhe ſhall render in vaiue; or acquit , 46 
E "2, 28, ' 


——_— y_—_— 


IV, The effe@ of warranty in generall, 


Exte E4.3.6.Fitzh. Warranty 60. by Schard, every warranty binds it 

elf to two effeRs , either of the vouch by force of the Warranty, and 
there the man ought to ſhew in certain of what eſtate hee youcheth for 
the recovery in value, or he may rebutt by force of the warranty , and 
there he ſhall not be p1t to ſhew what cftate he claimes, and with this a- 
grees Frooke and Fairfax, 20 H.7.4,22:11.6.5 2. 


F. Warranty 


Warranty. 
Warranty in Lay. 


V. Warranty for cauſe of Homage Anc'ſtrell, 


[© rp. Anceſtrell draweth toit warranty, that is, to underftand 

that the Lord who is alive , and hath received homage of ſuch Te- 
nant, ought to warrant his Tenant, when he is impleaded for the land 
holden of him by homage Anceſtrell , Zjz.:6, 2.cap. 7.p1.3.5. and bere- 
with agrees, F.N.B. 134. F,46.E4.3.47- 7H. 7.2 


—c_ 


ms 


V I. Warranty for cauſe of Homage. 


J* a man give land to hold of him by Homage , he ſhall be bound: to 
warranty after the homage received , but if he grant this Homage and 
ſervices to a ftranger, and the Tenant doth homagr totheGrantee , the 
Grantee ſhall not be bound to warranty for this homage done &c. bythe 
opinion of the book , but be that made the Tenure and his heirs ſhall be 
holden to the warranty , &c. temp: E:1.Fitzh. warrantie go. bur 13 E: 
I: warranty 91. In a Per que /ervicia, the Tenant was not compiled to 
do homage, becauſe be bad deve homage to the grantor of tbe ſervices 
before, who was then alive; but he was compelled to attorn; and'to do 
the other ſervices &c. bu: it was adjudged that after the death of the gran- 
tor, that the Tenant ſhall do homage to the Plaintiff, and that the Plain- 
tiff ſhall m+ke warcatity to him of the land , notwithſtanding that he had 
done homage before, (ce the whole caſe Per que ſervicia, 23. 


——=— — — 2 — ——_—— ——— 


Mo —— — 


V'1I. Warranty for cauſe of Franckalmoigne. 


Ote, That if a man give Tenements in Franckalmoigne, he ſhall be 
Nbouus to acquittail againſt all people,and to warranty for him, and 
bis heirs duriog the grant, Per Berry and lngram,&c. P 7. £:2.Ward7g © 


. 


— — 


VIIT. Warranty by cauſe of Exchange. 


Ote, That it is granted in an Afliſe , that exchange is a Warranty- 

in it feife 2nd god cauſe in voucher, and where exchange cakes nor. 
effect tn Forma jarir, there it is not warranty, 45 E 3.20. and 14 H,. 6. 
2: in a Formedun, a deed of exchange came jn pleading with aſſe;s del- 


cended, andirappears not by the bogk, that chere was any other war-- 
ranty: 


Warranty. 

warranty but by the exchange, ſo it appears.that an exchange is warrant 
in law, and it is as ſtrong as warranty by deed. Firzh,.N.B.135. 6, faith 4 
that he ſhall vopch by this exchange to warranty, and he ſhall alſo have 
a writ of jarrantia Charta by this deed of exchange, although hee hath 
not words of warranty in the deed, whereto agreeth Perkins 61, where a 
. woman loſt her dowerin an acre of land , becxnſe the other who did ex- 
change loſt his acre by an elder title, and ſo recovered this acre in value 
by vouching to' warranty, Hg Edw.3.52, 3 Edw. 3. Fitzh. Dower 
I 29, 


* ———— ck ———_— —— 
— 


I X. Warranty by cauſe of Reverſion of Tenant intaile, 


F a man make a Leaſe for term of life, rendring a certain Rent, or make 

a gift in tail rendring a Rent without deed, and afterwards the Leſſee or 
the donee be ſued in ſuch an aRion where he cannot vouch, there he ſhall 
have a Writ of 7/arrantia Charta, againft the leſſor or Donor, or his heic 
who bath the reverſion , for this reverſion and rent reſerved. makes a 
warranty in Law, by the ſtatute, De Bigamis, cap: nitimo, although hee 
had not any Deed therof, Fitzb:Nat:Bre: 134. 2H.7,12.6 H,7.1.38.E, 
3-32. Brook warranty 29. that if the Tenant in tail be ſued, the reverſion 
is a good cauſe of warranty to plead, ſave againſt him who is to defeat this 
Warranty with the Reverſivn. 


—_— 
— 


X. VVarravty by cauſe of the Rever (6 on of Texant in Franckmar- 
riage 


V? a Formedon , the Tenant pleaded in bar that bis Anceftor by nothing 
that he had done the diſcent, give him the land in frankmarriage by 
Deed ſh:wed, rendring to him certain Reat , ſaving the Reverſion to bim 
and his heirs, ſo he 1s bound to warranty by reaſon of the Reverſion, and 
that he had aſſets by diſcent : Barton, ſeeing that the Deed which be ſet- 
tech forth doth not comprehend warranty, judgment was prayed, whe- 
cher as to this, the Law will put us to anſwer, and durft not demur, and 
ſaich nothing diſcended unto bim, bur five ſhiliings of rent iſſuing ou: of 
certain land which he held over by the ſervices of 2 s. by the year, and ſuit 
of Court four times by the year, for which ſince he cannot make leſs fine 
than 2 -. by the year, and to pay at every Avoidance 10, for relief, and 
ſo that the 124. which remains over doth not countervail for the 10/ 
without that, that he hath any other thing by diſcent, and demands jndg- 
ment if by ſuch diſcenr, &c: Sir, che land demanged is worth 20s by the 
year: Clam, Foraſmuch as he hath eoafeſſed chat he bad 5 5. by the year, 

we 
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Warranty. 
we pray that he be barred for the-portion;and of the remainder of the AC- 
ſets which diſcended unto you, &c. Seton, Then you confeſſe the matter 
is ſuch as he hath alledged : And after KX rton waived the Demurrer,and 
repeated the matter over as before, ſo that nothing by diſcent with iſſue, 
and he prayed that his plea might be entred, 31 Ed:3.Fitz.warranty 29. 


— 


X I. Warranty by cauſe of the Reverſson of Tenazt for life, 


Racipe quod reddat was brought againſt Tenant for life, who vouched 

to EBAY E. and the Vonchee was bound to the warranty becauſe 
the Tenant held by Leaſe of the Anceſtor of £. for term of life, and be- 
cauſe of the Reverſion he was bound without ſhewing any Deed. And the 
opinion &f the Court was, that a man ſhall be bound to warranty by leaſe 
of his Anceſtor, &c. otherwiſe if he diſclaim in the Reverſion, 14 £:3. 
Fitz. War.32.Conc.1 g H:6 25, 

If Tenant for life vouch him in Reverſion, he ſhall recover in value, 
otherwiſe it is where Tenant by the Curteſfie doth vouch the Heir in Re- 
verſion : But if Tenant for life do vouch him in Remainder to recover in 
value, he faileth,r4 H:6.25. of his binding, and the Demandant ſhall re- 
cover by it. 


A 


Xl. Warranty by canſe of Reverſ#on. 


| _— 


F Tenant for life vouch him in Remainder, to recover in value, he failes 
of his binding, and the Demandant ſhall recover thereby 14 H 6.2 5, 
20 Ed:3.Fitz.Connterplea of Warranty 7. 


— 


b— 


X111. The force of Warranty in Law 


Ote, in a Formedon in Guild-hall, it was pleaded that the Anceſtor 

demiſed a term, ec. ſaving the Reverſion to him, and his Heirs : So 
he is by reaſon of the Reverſion bound to warranty, and faith, that he 
hath land by diſcent in fee, and becauſe he ſhewed no Leed which could 
make a Warrant, and otherwiſe he could not plead a diſcent to the va- 
Jue, Seifin was awarded,1 3 Ed:3.8. Fitz. arranty 35. but there 23, 18 
Eqd:3. this Judgment was reverſed. And ſo note, that Warranty in Law 
with Aſſets , was adjudged a good Bar in a Formedon in the Diſcen- 
der. See there the caſe 23. at large, wherewith agreeth the caſe of Frank- 
marriage,zt Ed:3. Fitz:28. 


Vpon a Sur cn in vita by the Heir of the wife, the Tenant ſaid. = 
| the 
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Warranty. 

the Anceſtor of the Demandant enfeoffed the Tenant to have the ſame 
Jands in tail, and demands Judgment if againſt the Feoffment, with this, 
that he had Aſſets by diſcent,&c. and the Deed which he had ſet forth be- 
fore was without warranty. Claw. In the Need there is no warranty, 
ſo we are out of the caſe of the Statute. Kirton,. By force of this Rever- 
fion to you deſcended with Aſſets, you are bound to warranty. K niver, 
For that you plead not in Bar but to a Reverlion reſerved , where the 
husband could not reſerve any right unto him, where he kad no right be- 
fore but only the Frank-tenement in right of his wife, and alſo he is to de- 
Feat the Alienation upon which the Reverſion is reſerved, and the ſame 
thing which he is to defeat cannot bar. him, therefore the Court adjudp- 
' ed that the Demandant ſhould recover, 33 Ea: 3. 32. Fitz: Cni in 
Vita 4. | 

In a Formedon in Diſcender, the Tenant pleaded in Bar a Deed with 
warranty, with this, that he had Aſſets by diſcent in fee by the ſame An- 
ceſtor ; And the Demandant ſaid, that it appeared by the Deed that his 
Father gave the land in exchange , which is now in demand by the Deed, 
and took other lands of which he died ſeiſed, after whoſe death he never 
occupied. them, bur utterly diſagreed, without that , that any other 
Iznds diſcended unto him by the fame Anceſtor, and demands Judgment 
if by this,&c. and this was held a good plea in avoidance of the warranty, 
&c. 14 1.6.3. And by Therp. 15 Ed: 3. Fitz. Bar 255. The Exchange 
with agreement is one plea, and the warranty with Aﬀets diſcended is a 
g00d plea : And by Cant, He who was party, or his Heir ſhall have the 
warranty, by reaſon of the exchange without Deed, and by the ſame rea- 
ſon the Aſlignee may rebut you of the Action by Law, 3 Ea: 3. 1tiv. 
North, Fitz. Formedon 44. 


—_— 


m_—_ 


Warranty in Deed. 


X1V, What ſball be / aid to be Lineall V Varranty. 


\ \ F Arranty lineall is where a man ſeiſed of lands in Fee, maketh a Fe- 
V offment by his Deed to another, and bindeth him and his Heirs 
to warranty, and hath ifſueand dieth, and the” warranty diſcendeth to 
his iſſue, this is a lineall warranty, and the cauſe is, becauſe if no ſuch 
Deed with warranty had been made by the Father, then the right of the 
Tenements hould diſcendto the Heir, and the Heir ſhould convey the 
diſcent from the Father, Lie./5h.3.ca.13.Pla.8.Pla.11;12, 14,and 18. 
And by Schard and wilby, the Warranty of every Anceſtor of them 
who may have attendred the eſtate before him againſt whom warranty 1s 


pleaded, although he attendred not the Eftate, nor no mention is _ of 
them 


W arranty. : 
them in the Writ, it is not a Bar without Aſſets, for it is lineall, 35 Ee: 
3 Fitz #Parranty 73» 
And note, that in every caſe where a man demands Tenements in fee 
tail, by writ of Formedon, if any of the iffue in the tail, who hath the pol- 
ſeſſion, or who hath not any poſſeflion, make a warranty, &c. if he that 


fech” the writ of Formedon might by any poſſibility by matter which 


might be itr fact conveyed to him by him who made the warranty by 
form of the Gift, this is lineall warranty and not collaterall, Zier. 116, 3. 
(4.13: p14.22. | 


_ _—— * - te... _— — . — 


— ' _ 


XV. What ſhall be ſaid tobe Celliterall Warranty. 


(man Warranty 1s, where he that makes the Warranty is colla- 
terall to the Title of the Tenements : and this is as much as toſay, 
that he from'whom the Warranty diicends cannot convey to himſelf the 

Title which he hath of thoſe Tenements, by him that made the Warran- 
ty, incaſe no ſuch Warranty had been made, Lite, lib, 3. ca. 13. plas 89. 
10.13.14. 

. Alſo where a man. is collaterall to the Title, and this man releaſeth 
with Warranty,&s.this is collaterall Watranty, Lit:lib:3.c4:13. pla. 25» 
wherewith agreeth, 38 Ed: 3.21. Fitz: tit: warranty 9. And the cauſe for 
which collaterall Watranty is a Bar to the iſſue in tail, is becauſe that all 
Warranties before the Statute of Glocefter, cap: 3. All Warranties which 
ever diſcend to them, which were Heirs to them that made the Warran- 
ty, were bars tothe ſame Heirs, to demand any land, except the. War- 
ranties which began by Diſſeiſin, and for this the ſaid Statute hath or- 
dained, that the Warranty of the Father ſhall not bar the Son for thoſe 
lands which come unto him by the Inheritance of the Mother : And the 
Statute hath not made nor ordained remedy againſt the Warranty that is 
collaterall to the iſſue in tail : and therefore the (Warranty which is col- 
laterall to thezſſue in tail, is yet in force, and ſhall bar the iſſue in tail as 
it was before the Statute, L:::15b. 3.cap:13-pla:2,3. 

Three Coparceners alien in fee with warcanty ; and the queſtion was, 
whether every warranty ſhall be collaterall to the other or not, &c. Bri- 
«» and Fairfax held it ſhould, and this was held thirty years then paſt. 
Huſſey, Alhongh i were ſo, it feryes for nothing, 4 H:7. 18. quere, for 
it ſeems to. Brook, Br. arr.56, that the warranty of the one is collaterall 
to the other two, for the parts of the others., for they cannot claim their 
proper parts by their Siſter : But as to the part of him which warranred, 
this is not bur” lineall asto the other Daughters, if ſhe dye without iſſue, 
for they, may claim the part of their Siſter which niade the warranty, by 

RIS KRETHAS | | 


ſuch as. mad n3-9lil tad th 11s 1.30 9 
Titi XVI. What 


793 


796- 


==, 


Warranty; \ 
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XVI. What ſhall be ſaid to be a Warranty which begins by 
Diſſeiſin. | 


Ar which doth begin by Diſſeifin,, was never a bar to the 

Heir, for that it began by wrong, and is thus : The Son purchs- 
ſeth lands, and doth leaſe the ſame to his Father for years, the Father en- 
feoffeth another in fee, and binds him and his Heirs to warranty, and 
dies, this warranty ſhall.not bind the Son, for he may enter or have an 
Allile, becauſe it began by wrong, that is to ſay, by Diſſeiſin, Lr:1iþ:3. 
cap.13.pl:2,and 3. 

In the ſame manner it is of a Guardian in Knights-ſervice, or Socage, 
43 Ea:3.7. for if they make a Feofiment with warranty, it is no Bar, Lit: 
hb.3.cap:13.pte.4. And ſo it is by a Tenement by Zlegir , Statute-mer- 
chant, or Staple, Lits.lib:3.cap.13.pt:3. | 

If the Father and Son-purchaſe lands joyntly, and the Father alieneth 
the whole to another with warranty, and dieth , this warranty ſhall not 
bar the Son of the Moyety which belongeth to him of the ſame lands and 
Tenements, becauſe as to his Moyety the warrant began by Diſſeiſin, 
Lit.lib.3;cap.13 plats. Touch agreeth, 22 H..6. 51. contrary by Herle, 
that the Feoffee with warranty ſhall recover the whole, 13 Ed: 3, Fits, 
Warranty 23, - | | 

If A. be ſeiſed of a houſe, and F, who hath no right to enter, claim the 
houſe and enters, the ſaid 4. then dwelling in rhe fame, in this caſe the: 
Frank-tenement ſhall beadjudged in A. Burt in caſe F. enfeoff certain 
Barretors, and Excortioners in the Country, to have maintenance of 
them of the ſame houſe, by a Deed of Feoffment with warranty, and £. 
dare not dwell inthe houſe, this warranty beginneth by Diſſeifin, Lice 
lib:3.cap.13.pla.6. And ſo it is where Diſſeifin and Feoffment are as it 
were at one time; Lit: 166:3.eap: 1 3.pl: 7. and herewith agreeth, 11 Ed: 4. 
19 H:8.12, by Fitz-ames,46 £4:3.6.31 Ed:3 Warr.22; 


————. 
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.XVIL #here Warranty ſhall not bind but where the ſame it di» 
ſcended. 
an Anceftor colliterall make a Feoffinent in fee with W , and 
afterwards the Feoffee make a Leaſe ro the Anceſtor back again for lite, 
or in tail, or if he leaſe or give the ſame land for life orin tail, the remain» 
der over,&c. there the Warranty is ſuſpended for the time, bur after the 
Leaſe in tail is extin&, he m reverfion or remainder may bar the Heir in 
rail by this Warranty : And therefore fee there, that if the Heir in.cail 
ſue the Uncle or Anceſtor collaterall in his life-time, the Warranty ſhall 
x : » Þ | avot 


' 
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not ſerve, Fr. arranty 91. and herewith agreeth the caſe in Lie; 1ib: 19. 
c4p:13.pl.53. Andbefides, where the Anceſtor collaterall deviſeth wich 
warranty, it ſhall not bind, for as much as it taketh not execution, or ef- 
fect, till after his deſceaſe, and for as much as the Uncle in his life-time 
was not bound to warrant, ſuch Warranties could not diſcend from bim 
to the Iſſue in tail, &c. for nothing can diſcend from the Anceſtor to his 
_ but only the ſame which was inthe Anceſtor, Zizr; (5b; 3, cap. 
I 3.pla:43. 

See the printed Abridgment of Aſliſe, /0/:38. That the Warranty ſhall 
not be avoided by entry, or ation before the Warranty diſcend, for if he 
mighr enter, and would not; nor he ſhall not recover before the War- 
ranty diſcend, then when it is diſcended he fhall be barred, Br.warranty 
96, and 34 £d4;3. Fitz. ar.69. | 


W7 


XVIII. Upon whom VVarranty at the Common Law ſhall di- 
ſcend, 


He Warranty in Gavel-kind Lands ſhall not diſcend but upen the el- 

deſt Son only, and the younger was not barred thereby, but ghe Aſ- 
ſiſe was awarded againſt him, which note well, 44 E4.53.16, forby Lit- 
tleton, lib: 3. cap. 13 pla: 26. every Warranty which diſcends, diſcends to 
him who is Heir to him that made the Warranty by the Common Law, 
and herewith agreeth, 21 Ed: 3. 21. Br. Warranty 44. But a Releaſe of 
the Anceſtor in Gavel-kind is a Bar againſt all men, and 22 Ea: 4. 10. and 
21, agrees therewith, for a Releaſe ſhall go after che nature of the Land 
or Inheritance, and ſhall be a Bar to all which may claim the land ; 20d 
zon negatur, Br. Warranty 69. and ſo it is not a bar of land in Burrongh- 
E»glifs, for that ſhall go-after the Common Law, whereto agreeth, Lie. 
3.cap:13.p1:44,45. ſee 40 Af 22. 

It is granted upon an argument ina Writ of Error, that if a man ma- 
keth a Feoffment with Warranty, and dieth, his younger Son, or Baſtard 
may be vouched : but if the Mulier dye without Heir, the Baſtard fhall 
not be vouched, for now the Warranty is determined: As where the 
Lord had been ſeiſed by Eſchear, and ſo it ſeems that the concluſion of 
the Inheritance ſhall not ſtay but betwixt the Mulier and the Heir, and 
not betwixt ſtrangers, 5 H:7.2, 

Note by Thir», 19 R:2. Fitz. Warranty 100. That if Tenant in tail a- 
lien, and his Son bring a Formedon, the Warranty of the Mother, nor 
any Anceſtor of the Mothers fide ſhall be a Bar, if the ſame Anceſtor of 
the Mothers ſide hath an Heir of the Fathers fide, yet ifmy Mother relea- 
ſeth with warranty to my Diſſeiſor, and dye, I ſhall be barred, &c. affir- 
med by the Courr, 

* Notwithſtanding that by poſſeſſio ſratris, cc, the Daughter hath _ 
oh Pong | Y 
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Land, yet the Warranty ſhall diſcendto the y Son: but ſhe ſhall 
/be youched for the poſſeſlion, but: the: ay not diſcend upon 
him-no. more then upon the Eſtoppell, whereof the opinions clear, 35 
H:6:34-.466 | + || | 
mg is: no Bar inan Aſliſe by him who was born before marri- 

e,z2 Aſſ:7. | MS regs 2546010 
I a farts utrum, the Warranty ofthe Anceſtor is: no Bar, ewtoy, 
$0 in a VVrit of Entry Sine aſſen/# Capituli by a Dean, or Maſter of a - 
Coliedge : But of an Abborit is cleat that it is a good plea, for he is not 
Heir,27 H:6. f #rw« «trum, ſee Abridgment of the Book of Affiſes, and 
Fitz. Warranty 48. ; pe ofa Parſon, 34 Ed:3. arr. 71. contrary, for 
there it. is holden, if a Parſon be difſeiſed of Land of. the right of his 
Church the releaſe of his Brother with warranty, ſhall bar him for his life 
in Aſliſe. 

18 Ed:2.7 uri; utrum, tamen credo, that it is notſo; for if an Abbot or 
Prior enfeoff me with [warranty, I cannot recover in value againſt his 
Succeſſor, unlefſe- the Covent be bound to warranty, and by conſe- 
quence the ſame Law of a Parſon of a Church, where the Ordinary and 
Patron do not confirm. | 

5 Ed:2.Fitz. Avowry 207. if the Heir of the Mothers (ide _ by 
diſceng, alieneth with warranty, and dieth, and this Feoffment be betore 
the Statute, Mal. faith, That the Heir of the Fathers fide ſhall be you- 
ched for the Services belonging to him : But Berry Juſtice ſaid, that Cox- 
ſanguninens ex parte matru ligatms erit, for he ſhall have the Services, 
which is ad juged there accordingly. 


OO nn ——G _— w__ —_— 


XIX, What word: make aVYarranty, and how far they ſhall 


extend. 


VVrit of parrantia Charte was brought in the County of Hertf. 
Land the land that was warranted did lye in the Counties' of Hertford 
and Bedford, and the Plaintiff ſuppoſed in bis Count that he was :ſued by 
Aſliſe before R.Catlin, and A. Brown, who were Juſtices of Aſliſe in Com. 
Bed. ſed non © (om. Hertf. and for this itwas holden by the Court that it 
was nothing worth : And alſo the VVarranty was but againſt the VVar- 
rantor, and his Heirs, . ft iaeo clare per ( nrviam, the writ doth not lye, if 
the words DP edi & conceſſi be not in the Deed, Dyer fel:221.pla: 17. 
This wordDedi, comprehends in it ſelf a warranty againſt the Feot- 
for, and ſo doth not the word (oncef1, Park 26.chap.z 1,E:1. Fitch, Fe- 
off ment 118. Fitz. Na.by.fol.1 34.6. that it is a warranty againſt the Feot- 
1dr, bur not againft his Heir, unleſſe thefe words, Ego & heredes me 
omnia precich.terr, Of tenementa, 50. Warrantizabimns, &c.. 3 H:i7. IS 
&H. 7.1.39 £4:3:26.11 H: 4.41. 
Allo 


Warranty. 


Alſo there is found in divers Deeds theſe words in Latine, £go & he- 
redes mei, &c. Warrantizabimns & wp a opanr defendemnss VVe are 
to ſee what effeRt this word Defendewns hath in ſuch Deeds : And it ſerm- 
eth it hath not the effet of VVarranty, nor comprehendeth any cauſe 
of warranty, for if it ſhould be ſo that it.raketh effe &, or a cauſe of war- 
ranty, then it ſhould be put in ſome Fines levied in the Kings Court, and 
a man never ſaw that this word Defendemns was in a Fine , but only this 
word Warrantizabimns ; By which it ſeemeth that this word parranti- 
20, maketh warrantize, and is the cauſe of warrantize, and none other 
word in our Law, Lit:lib;3.cap.13.pla:42. butinz td 4.15. The warran- 
tize is where he is ſued, but the word Defendemmns is to laye the party, 
that no ſtranger enter upon him. 

Note, that by the beſt opinion, that Deas alone without Concef is % 
good warranty by the Starute de Bigamis, which ſpeaks in the end Ratic* 
ne propris feods, yet contrary, De conceſſi tantum, quere for contrary by 
Radford: And if a man give land with warrant'ze, the Donor thereby 1s 
not bound to warrantize, for he ought to have theſe words, nod ip/e cs 
haredes ſui warrantizabant to the Donee, & heredibat, &c. The ſame * . 
Law is of a Grant of Rent, {um clauſula diſtriftionis he ſhall not diſtrain 
without more,&c.11 H. 4.41. : 

In a Precipe quod reddat againſt 7. who vouched L. who demanded 
what he had to bind him to warrantize, 7. ſhewed a Deed of Feoffment 
without cauſe of warrantize, and it bound this L, by this word Des, 
and it was good, ſee the reſt of this caſe, 39 Ed: 3. 36. Fitz. War: 11. 
Hereto agreeth the Grant ofthe Prioreſle of S. in theſe words, Sciant 
pre/entes & futuri quod ego Prioriſſa,c.per conſenſum & nnanim. totins 
conventns deds & cenceſſi & hac preſents carta confirmavi,&c. and becauſe 
that Garrantia was not in it, wee aliqua Mentio warrantie habetur, petit ju- 
dicinum & confideratum eſt, qued pred. Prioriſſa ej war. &c. Anno 13 Ed:1. 
apnd. Weſt. Fitz.war.92. doth agree with this, «Anno 47 H.3.1tin, Cornub. 
Fitz.warr.99. . 

Incchartis ubi continetur, Deas & conceſſi tale Tenementum ſine hema- 
gio, vel ſint clauſula que continet warrantiam & tenendum de Donateribur, . 
& heredibus ſuis per certum ſervitium, concordatum ft per eoſdem ?uſtic- 
quod donatores & hered. ſui teneantar ad warrantiam. Ubi autem contints 
tur Deas & conceſſi,cc.T enend. & capitalibus Domini: feedi, ant de aliis 
quam de Feeffatoribus vel bered. ſuis, wwu"o ſervitio fibi retento, ſine hom«- 
gio vel ſine difta clauſnla, hered. ſui non teneantur ad Warrantiam, ipſe ta- 
men Feeffator in vita ſua ratione dons propris tenetur warrantizarts Starxs. 
d: Bigamis edift,q Fd:1.cap.7. Y | 
» In 6 Ed. 2. Fitz:Voxcher 258. the Deed was thus, Dedi & conceſſi cali, 
& heredibus ſuis tenendum de Capitalibns Dominis and the clauſe of war- 
ranty was thus, £0 ego & bered. mei contra omnes gents Acquictabimus 
defendemnus imperpetunm, Paſt. By this Deed we ought not to warans 
the Land, for by this word Dedi, no man is bound to warrantize, but 

tke: 


Warranty. 


the Feoffor to the Feoffee, bur the Feoffee is dead, and you voneched as 
heir, by which Judgment &c. for the clauſe of warranty doth not ſpeci- 
fie any certain perſon, which ought to be warranted, bur becauſe the war- 
ranty is generall, it was adjudged by Beyzy, that he ſhall warraur. 
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X X. In deeds of Feoffment with aatias 6 without ſaying what thing, 
' | or to whom, how far it ſhall extend. 


Y all the Juſtices, except Baldwin, it was agreed, :that this word 
[l warrant the ſaid is and ſheweth not what thing, the Law 
ſhall make conftrucion of this word (ſhall) that #. ought to warrant 
the Land of which the communication is made, and for this Sheley put 
the caſe of 6 Ed.2, which Baldwin denied to be Law. In Dower, a man 
made a Feoffment to one and his heirs, and by the ſame Deed bound him 
and. his heirs to warranty , contre omner Gentes, and doth not ſhew 
certainly to whom he ought to warrant, nor how long the warranty 
ſhould endure, and yet in the book it is ruled, that the Feoffee to whom 
the eftate was made, had a Fee ſimple in the warranty, as well as he tad 
in the Land, but if the meaning of the warranty appeareth fully by ex- 
preſſe words, the warrantie ſhall not extend further. Asif a man make 
a Feofiment in fee, and warrant to the feoffee onely, without ſpeaking 
of his heirs, there the warranty ball be ſaid to be bur for lice , quia 
ftrifte accipitur, Dyer-fel.q2.pla, 12. and 13. agrees with Dyer fl,46. 
la.2. 
« See Voucher in Firzh. 258.per aliquos, that warranty by Deds & con- 
ceſſi, doth not hold place, but between the Feoffor and the Feofee. 2uc- 
re inde, and what by theſe words, Ego & beredes mes acquiet abimus & 
defendemus, and ſaith not, quid nor cus werrantizabunt. and yet held 
well by the Court, 6 Ed a. Firzh andlikewiſe there was a clauſe of war- 
rantize made, Ego & hered. mei tenementa pred warrantizabimus, and 
faith not, c#i 5//a warrent.and yet held good by the Court, Voucher Firzh. 
263.12 Ed.:. 6 Ed 2. Brock Warranty 8. whereto agreeth 14 H.4.13. 
by Harck.this ſhall have relation to the words of the Teed before, to the 
Feoffee, his heirs &c. and fois the formin a Fine, and ſo it is ruled Tew- 
pore 2. Yuod omnes Fuſticiarii affirmaverunt, that the warranty was good 
by that manner, and Perkins 49. agreeth thereto 
See eſtates 18. that where a man makes a Feoffment to two, &* hereai- 
bus, without ſuis, that for the uncertainty, this is not good, and yet by 
Keble and Gemney Juſtices, a man enfeofes another in Fee, and warrants 
the Land, contra omnes gentes, and faith not, to whom he warrants it, yet 
this is a good warranty to the Feoffee, for this ſhal follow the words 
of the Feoffment, otherwiſe it ſeemeth, if it were made to two , «t (#- 
$1422 Ed.4.16, 


What 


Warrant. 


What perſons by their warranty ſhall barre 
. Others. 


XX1l. Warranty of Tenamt in Dower , and of the mother. 


F a man that is an inheritor takea wife, who have a ſon between them, 

and the father dieth, and the ſon entreth into the Land and endowes his 
mother, and after the mother aliens this which ſhe had in her Dower to 
another in fee with warrantie accordingly, and afterwards dies, and the 
warranty deſcends to the ſon, now the ſon by the Common Law ſhall be 
barred to demand the fame Land, becauſe of the ſaid warranty, and ſuch 
Collaterall warranty of Tenant in Dower, had not any remedy by any 
Statute before that Littleton wrote his book, Lit. /ib. 3.cap.13.pla.33. 
herewith agreeeth 22 eAſ. pa:37. Brook, warranty 45. where the mother 
of the plaintiff, being Tenant in Dower, leaſed the Land to her villain 
with warranty, and there becauſe that he did not ſet forth, that the Te- 
nant in Dower diedduring the Seiſin of the Villain, ſo that the Collate- 
rall warranty might deſcend upon this poſleſlion, therefore the aſliſe was 
awarded, and by 31 H. 8. Br. Yar. 79. If the Husband and wife alien 
Land of which ſhe is dowable, thereto have Collaterall warranty, it is 
good to have the warranty of the wiſe againſt her and her heirs, and then 
if ſhe hath iſſue by the Husband, and ſhe and the husband die, the war- 
ranty ſhall be collaterall to the iſſue, becauſe the Land comes by the fa- 
ther, and not by the Mother. 

In an aſliſe de mortdanceſtor, of the Seiſin of his father, the warranty 


of the mother was jp in bar, and this was adjudged a good bar, 


without ſaying that the demandant had aſſets by deſcent &c. 12 Af. P.g. 
Fitzh.warranty 64. So temp. Ed:1. Fitzh. warranty 86: in a Writ of 


Right and demand of Seifin of R. his anceſtor, the Tenanc pleaded the 


feoffment with warranty of one Alice the wite of this #: and anceſtor of 
this demandant, whoſe heir the demandant is. Var: the Statute of Gle-- 


cefter ordains, that the heir ſhall not be barred, if the husband alien the - 


Ripht of his vvife,nor by conſequence the heir, if the wife alien the right 
of her husband, and the Statute grants a Writ in caſ# previ/o, and by e- 
quity i conſimils caſu, and ſo it ſhall be here, Ber: in conſumils ca/u,when 
a man is to have by Writ, and not by plea pleaded. But the opinion of 
ſome is, that as great miſchief is in the one caſe, as the other, but be- 
cauſe the Statute now makes mention of it, we, can do no more then the 
Statute vvilleth, by vyhich the demandant vyas non-ſuit by the advice of 
his Councell. 


If tenant in doyver alieneth vvith Warrantize, her heir being vvithin 


age, and alſo atthe time that the vyarranty deſcended, the heir _—_ | 
ut. 
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but if he vvere at full age at the time of che deſcent of the yyarrantize * 
and entreth not in the life of the Tenant in Dovver, there peradventure | 
the heir ſhall be barred by ſuch vvarranty, becauſe it ſhall be accompted 
his folly, that he being of full age eatred not 1n the life time of the Tenant 
in Dovver, Litt/eron lib;3:cap. 13.p14:35. 

But novv by the Stature made, 11 H.7.cap.20. it is ordained if any 
Woman diſcontinue, alien, releaſe or confirm , vvith vy wrranty, any 
lands, or tenements, vvhich ſhe held in Dovver, for rerm of life, or in 
rail of the Grant of her former husband, or his anceFors, or of any 0- 
ther ſciſed to the uſe of her former husband, or of his anceſtors, that all 
fuch warranty ſhali be void, and that it ſhall be lawfull for him who ſhall 
have thoſe lands atter the death of that woman, to enter, LZi:r.1jb.z. cap. 
I 3.p14.36. 

By Thirning, if Tenant in tail alien, and his ſon bring a Formedon, 
that the warranty of the mother, nor any anceſtor of the mothers ſide 
ſhall bee a Barre, if the ſam: Anceſtor of the Mothers fide hath 
an Heir of the fathers fide , becauſe the anceftor.of the fathers fide is 
more worthy, and more near, and alſothe deſcent cometh of the fathers 
ſide, yet if I be diſſciſed, and my mother releafe with warratny and die, 

1 ſhall be barred, and this was affirnted by the Court, Gre the di- 
verſity, P.19 R.2. Fitzh,war.100. 

See the Statute of Gloceſter cap. 8. That if a woman ſ:!! or vive lands or 
-tenements, which ſhe holds in Dower, the hcir ſhall recover by writ of 
entrie. | 

In an Aſliſe de mortdanceftor, of the Seilin of his father, the warranty 
of his mother was pleaded in Bar &c. and this was adjudged a go0d bar, 
withour alledging that the demandant had aſſets by deſcent &c. 12 Af. 
p4.9. 


— 
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X XI. Warrantize by Tenant by the Courteſte, or ſeiſed in 


Kight of his wife,and the-expoſition of the Staiute of Glouc, 
C4. 4. 


A, T Ote, that Littleton, /ib 3.cap. 13.pla. 27. faith, that ſome thought, 

if the hbusband levy a Fine of the lands of his wife with warranty, 
that chis warranty is a bar, becauſe the Statute faith, that the alienation 
of the husband with warranty, where no Fine is levied, ir ſhall nor bea 
bar without aſſets, and ſo, he ſaid, %was the opinion of Sir Richard New= 
roy, and other Juſtices in their times, and further, that the warranty of 
the husband, by the Releaſe where no demiſe, nor alienation was made, 
ſhall bar, becauſe the Statute ſpeaketh.of a demiſe, as if the husband by 
the releaſe, where the demiſe nor alienation was made, ſhall be a bar, be- 
£aulſe the Statute ſpeaks of a demile, as if the husband releaſe to the dif 


ſeiſor, 
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ſtiſor, or to one that is in by the difſeiſor &c. and ſome ſay that the 
words (where no Fine is levied) ſhall beunderſtood where no Fine is le- 
vied by the husband and wife &c. 14 E4.4 Fitz. warranty 5. Lit. lib.z. 
eap.I 3 pl.37:38.39,40. and p/.41. theſe words,where the heir demandeth 
the heritage or marriage ot his mother, this word (or) is a diſjun- 
Qive, and is as much as to ſay, if the heir demand the heritage ofhis mo- 
ther , that is, the Tenements which bis mother had in fee ſimple, by 
deſcent or by purchaſe, or if the heir demand the marriage of bis mother, 
that is to ſay, the Tenements, which were given to his mother in frank- 
mar-riage. 

In a formedon in deſcender of a deed made to Agyes, his Grandmo- 
ther. Scroop, one W. your Grandfather, whoſe heir you are, enfeoffed 
one f. in tail with warrantize, and we are heir to f. judgment &c. ed. 
after the death of Agnes, this zy. held by the law of England, judgment, 
if by his deed. Scroop, The Statute of Glocefter mentions not this Wrirt, 
but the wrics of Ayel, Beſayel, and Coſinage. Ber. the Statute helps 
bim in everie Writ, where the Husband aliens the right of his wife &c. 
which hold &c. and if hecannot put all the caſes, yet he will pur a caſe 
more hard,and by ſo much intend that leſfſe is remedied, and for this if the 
beir bring his Writ of Right, he ſhall as well be releeved there,ms in the 
writ which is given him by the Statute, viz, the Mortdanceftor, for which 
&c.Scrope,he had aſſets by deſcent, whereupon at iſſue, and others # conr. 
&c.11 Ed.#.Fitzh. wary. $3. but 5 Ed. 4. By. warr. 95. If Tenant by the 
Courtefie alien with warranty, and die, and the heir bring his writ of 

ight, he ſhall be barred by the warranty, although no aſſers be deſcend- 
ed, contrary ,if he bring his ation poſleſſory, ſecundum Staturum,G lone. 
(4p.3.0 8. Ed2. Fitz. Warranty 81. non compor mentis was brought of 
land aliened by the father, Tenant by the courteſie, and allowed good. 

Ina Writ of Right of the Seifin of «Alice his mother, the Tenant 
pleaded a Releaſe, and quite claim with warranty made to him by the fa- 
ther of the demandant, whoſe heir the Demandant is, Judgment &c. 
Warr. We have nothing by deſcent &c. Judgment whether by this deed, 
ef. This deed was made before the Statute of G/oxc. and ſo bars at the 
Common Law, without aſſets, therefore by the Court he took nothing 
by his writ, Ed.1. Fitz. warranty $7. and 7 td. 3. 52. Fitz. warranty 47. 
where the Tenant by the courtefie acknowledged a Fine with warran- 
ty,and no aſſets deſcended to the heir, and per ( wriam, if the Tenements 
were compriſed within the Fine, he is barred, and the reaſon is, becauſe 

the Fine was levied before the Statute of Glowe. whereto agreeth 31 Ed? 
I, Fitz, warranty 95. 

At the Common Law, the warranty of Tenant by the courteſie was 
Collaterall,an&s ſo now, as I conceive, but it ſhall not be a Bar in Aforr- 
daxceftor, Ayel, or Colinage, unleſle aſſets in fee deſcend in fatto & ve, 
where before, the aſſers were but intended in Law &c. and this Statute of 
Glow, is taken ſtrictly, for ] believe the Law at this day to be, __ if 
Kkkkk the 
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Warranty. 
the heir enter not upon the falience in vir patris, he ſhall be bound 
barred from his entrie by the warranty, and ſo where the Father difleiſ 
rejeaſeth with warranty, aid dierh, the heir ſhall be barred without af 
ſets, of iRion and Entrie alſo, becauſe it 15 no alienation: alſo in the 
laſt point of the Statute of G/oxe, of alienation is vits #xoris of the he- 
ritage Or mariage of. his wife, if he alien rhe purchaſe of his wife with 
warranty, he is out of the Statute, becauſe heritage or marriage, ſhall 
not be intended purchaſe, & pro hoc vide magna ( harta cap. 7. de marite- 
gio & bereditate of the wife,and it was made to reſtrain the liberty of Te- 
nant by the courteſie, Dyer fol. 1 48.p1a.78. 


—_—__ —_l 


X XII. VYVarrenty of Donee in Tail, 


——_—— 


[: ſeems by the Book of 41 Ed. z. Fitz, Warrranty 16. if Doneein 


Tail make a Feoffment with warranty, and dieth without iſſue, the do- 
nor ſhall be barred, becauſe before the Statute was made, that at the com- 
mon Law after iſſue, the Donor who was a ſtranger ſhall be barred, bur 
in the pgzncipall caſe be is privy in blood to the Donee, and therefore he 
is out. Of the miſchief of the Statute, and ſo out of the compaſſe, and 
Finch ſaith, that he hath beard Herl, who was at the making of the Sta- 
tute, who expreſſed the miſchief for which it was made, 15 Ed. 3. wars 
ranty 26. it is doubted, and adjourned, 10 Ed.3.14. doubted. | 

27 Ed.z.83. Ina Formedon in Reverter, the deed of the anceſtor of 
the Demandant was pleaded in Bar, which anceſtor was Tenant in Tail, 
itis no bar againſt the Donor, for the Statute recites the miſchief, /cil. 
 Querd danatores futrint excluſs de, reverſionibus buc uſque , and the heirs 
dilinherited, ſo to reſtrain ſuch a point was the Statute made, 2uod' vs 
luntas Donatoris obſervetur &c. 6 Ed.z.56, Herl ſaith, that he knows the 
Law to be, that he in Reverſion ſhall not be barred without aſſets. 

7 E4.3. The opinion was, that if Land be given in Tail, the Remainder 
to another in fee, he in Remainder made a Feoffment with warranty, and 
died; and bis heir was barred in a Formedon in-Remainder, becauſe that 
the Statute, nod volwntas donatoris ob/ervetwr, and as to the Reverter 
or deſcender, but not of him in remainder : and Schard ſaid, if Tenant 
in Tail in remainder make a Feoffment with warranty, that this ſhall bar 
the iſſue, for he ſaid, that he in remainder, what eſtate ſoever he demands, 


«not. helped by the Statute, 4 E4.3.56. 
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Warranty. 
XXII1, VYarranty of Guardian in Chivalry, or in Cocags. 


gray in _— or Guardian in ſocage make a Feoffment in 
, Or in Tail,or for life with warranty.&c. ſuch warranty ſhall not be 
Bars to the heir to whom the Lands ſhall be deſcended, becauſe it begins 


by diſſeiſin, Lice. lib. 3.cap.13-plea 4. whereto agrees H.16, Ed.z. Fitz. 


+209 20. and ſo of a Guardian for nurture, it is by diſſeifin, 43 
E4.3.7. 


a” — —c__ _— 
— 


X XIV. Warranty of an Infant, 


7 Arranty of an Infant is void,and yet if an infant and a man of full 
age make warranty, both ſhall be vouched, and the age being 
found, it ſeems that the other ſhall warrant the whole, 48 E4.3.12. ſee 
Br.T it, Baron & fem. 


—_— —— —_— — 
— 
—— 


X.X V. Warranty of a Feme ſole. 


Ommunis epinio fuit, That if a feme ſole be bound to warrant Land 
| me, and A.3, hath cauſe of action thereof, and he take the ſame 
womanto wife, and afterwards ſue me, he ſhall be bound during the co- 
verture, for I may rebut him by the warranty which I have of the wife 
of the Demandant ; ,N=ere, and ſuch a Caſe was Ad 13. E4,3.tamen alibi 
dicitar, that if he to whom the warranty was made, had married the wo- 


man and had been ſued during the Coverture, the warranty is loſt for e- 


ver, and if the husband grant in an action, that the warranty is by rea- 
ſon of his wife, and ſave not his aRtion'by proteſtation, he ſhall by chis 
be barred in an action taken of his own ſeiſin, if the wife be yet alive, 13 
Aſ.P.10.Br.warranty 43.& 70. 


—— _ - ns mm. 
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XX VI. Warranty of not ſound memory. 


Entry, ſuppoſing that he hath not entred, but by H. who hath 
wrongfully diffeiſed FF. his brother, the Tenant faid, that H. is the 
father of the Demandanr, whoſe heir the demandant is, which H. enfe- 
offed the Tenant with warranty, and demands Judgment whether againſt 
&. the Demandant faith, that H, was not of ſound memory at the time 
&c. to which the Tenant was compelled to anſwer, wherenpon he heb, 

KkKKK2 * that 


Log 


. Warranty. 


that be was of ſound memory, iſſue taken &c. 34,3 E.2. Fitab. Warr an 
fy 80. y | | | 4 & 


————_ 
— — — _ 


m—_ 


Ln — 


XVII. Warranty of an A(ſizne, or the heir of the Aſſrene, or the 

| Alſagn of the heir in tail, or the Aſſagne of the Alſiza - and 

who (4.1 beſayd tobe the Aſſ1gn of the Tenantis tail tg rebutt, 
7 


N an Aﬀiſe the tenant rebutted by the warranty of the Anceſtor of the 

Plaintiff, whoſe heir, &c. and be was not ſuffered without ſbewing 
the deed of aſſigament,no more then be could vouch as Aſſign. 7 amen 43 
Ed.3.19. He may rebut by « q«e eſtate, without being put ro ſhew how 
be had his eſtate, 22 ef. ps. 88. Br. warranty 47.tit..Formedos i 5 That 
where a man gave land in tail, and did warrant the land to him, and his 
heirs-and A goes , and he did alien in fee, and died without iffue, this 
warranty ſhall be a bar in a Formedon in Reverter, 7 £.3.46:E,3 4.and 


if Tenant in tail with warranty enfeoff his ſon being of full age, be ſhall 
not deraign the warranty as heir, but as Aﬀgne, otherwiſe it is if within 
2pe, then as heir, 40 E. 3.44. 

ig Ed.2.Fitzh. warranty $4.1n a Formedon in-Deſcender againſt 7, 
upon a grantto one H,father of the Demandant, whoſe heir the Deman- 
dantir, Wilby , one B, your Grandfather gave theſe lands to one R. and 


bound him and hig beirs, and to his Aſſignes, to R. his heirs and Agnes, 
and we ſay that R. enfeoffed our Father, who is heir &c. ſo ifwe were ſa- 
ed ofa ſtranger, you are bound to warrant Judgment whether-againſt 
the Deed, and we are heir ofthe Aſtigne of R. Schard , the heir of the 
Affigne is not named in the warrantize. © Stove, The | right; which 
wo in the onediſcends to the other, and ſo Schard pleaded another 
ples. 

A gf in cail and warranty to the heirs and Aﬀgnes, and yet the heir 
m tail hill be helped by this, Per Carat and Herl, contra per Trew 7 E.z 
34/Futz. warranty 44. 

Note, that the Afſigne of an Aſſign in an Aſſiſe of Novel Diſſeifin did 
rely upon the warranty of the Anceſtor of the plaintiff in Barr, and 
'Shard, notwithſtandiog awarded the Adilſe, 24 $. 32. Fitzh; warranty 
40, but otherwiſe by the Court, and that the Aﬀigne of an Aſſign ſhall 
rebat}by force ofthe warranty , himwho made the warranty and his 
heirs, 38 E:3.21.Firzb: 10- and 12 Ed.2. Fitzb, voucher 263. Afſligne 
of an Align ,. vouched the firſt feoffor to warranty, and granted by the 
Court. | 

14.E: 3. Fitzb. warranty 33. Per Schard, Many men conceive that the 
Afigne of the beir ſhall have as much advantage of the Warranty,as the 
Aſigne of the Aſſign of the heir, by deed, which contains warranty to 
thee, and to their heirs and Aſſipnes, in a Formedon, 10 Ed.3. 9. W - 

t 


Warranty. 


the Aſſigne of the heir had advantage of the barr by the warranty, 
&e. vs:7.E.3. agrees. and ſee19 E.2.Termine IM. that the heir of the 
Aſligne pleaded warranty madeto a man, and to his heirs and Aſſigns , 
2nd held a good plea, whereupon the Plaintiff was non-ſuit. 14 E. 3, Fitz 
warranty 33. agreed Anno 13 E.n. Fitzh:Warranty 93. 

Scire facias out of a fine by which 7, acknowledged the Tenements to 
wy, for life, the Remainder to P. in tail, and if he died without heir, &c. 
the Remainder to {\. and to his heirs &c. and the right heir of C. ſued 
this Writ &c. Mowbray, One Beatrice your Anceſtor &c. enfeoffed 1.S. 
in fee with warranty, and bound him &c. to warranty &c. which /. en- 
feoffed one T. and took back the eſtate to him and his wife ayainſt whom 
this Writ is brought. Seaton, This B. was iſſuein tail, and you ſurmiſe 
not that we have aſſets by diſcent, neither are you they to whom the 
warranty can extend, for the wife is the Aſſigne of an Aſſigne&c. and be- 
cauſe that the Husband was privy tothe Warranty, and he and his Wife 
may vouch the Hus band, ſo by Voucher to come to Warranty, it ſeemed 
to the Court that he might plead, wherupon Stone ſaw the opinion of the 
Court and imparled, &c. 16 E:3.56. Fitzh. warr. 98. 


Ct 
| — _ — 
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XXVIII, YVYarranty of the halfe blood. 


|þ Tenant iu Tail bath iſſue two daughters by ſeverall Venters, and dies, 


and the Daughters enter, and a ftranger diſſeiſeth them of the Tene> 


ments, and one of chem releaſeth ro-the Diſſeiſor 811 her righc, and binds - 


Her and her heirs to warranty, and dies without iſſue, fin rhis caſe the (i- 
ſter who ſurviveth may well enter, and out of the diſſciſor of all the Te- 
nements, becauſe that ſuch warranty is not a diſcontinuance, nor a co)la- 
terall warranty to the ſiſter which ſurviverh, becauſe they are of the halfe 
d!ood,and one cannot be heir torhe other according to the courſe of the 
Common-Law,but otherwiſe itis, where there are Daughters of Tenant 
in taile dy one and the ſame venter, Lit: leton lib: 3: cap.13 pla. 46, 


— — —}___ 
 — _— —— —_— ———— 


XX1IX. Warranty of bim which is in by eſtate of another... 


Cire facias out of a fine againſt a tenant, the husband and his wife were - 
| ovate for the defaule ofthe Tenant , and ſhewed to the Court how . 
the busband aod wife did leaſe to the Tenant the Tenements for. term of : 


life, ſaving the Reverſion to them, and to the heirs of the wife, and ſhew-. 


ed the Deed of the Anceſtors of the Demandant, with warranty to the - 
wife, to him. and to his beirs of his body, ſaving the Reverfion , &c, and - 


demanded judgment whether againſt. cc. Betkvap, By the Deed eyed, | 


- 
* 


Warranty. 


the wife bath nothing but che fee cail ;, and ſhe hath reſerved the reverſion 
of the fee, of which ſhee is now received, whereupon judgment,if to chis 
warranty , which extends it ſelf to another Eſtate, the Law will put us ts 
anſwer, Finch, If ſhe were to dereigne the warranty , ſhe ſhall not be 
warranted of another eſtate, but ſhe may counterpleadthe warranty, bur 
in this caſe of Rebutter, not, AM.45.E.3.18. 

Note that Hil ſaid, If Tenant in Dower alien in fee with warranty, and 
a writ be brought in the life time of the Tenant in Dower, and before 
the time ofthe plea, the wife dye, by her death, and her warranty the heic 
ſhalbe reburted. Screpe Juſtice ſays, the Law was otherwiſe, for he mighe 
alledge, that he took bis freſh ſuit upon the alienation living the Tenant 
in Dower, he ſhall not be rebutted by che Warranty of the Tenant 
in Dower after her death &c. 3 E.z. /tin North F. 

Formedon in Diſcender brought by # againſt one C. upon a Deed 
made to B. and (\, his wife. Be/knap, One R, Great Grand-father of pp, 
now Demandant, gave the landsto B. and C. his wife, to rhem and their 
heirs in fee, and bound him and his heirs to warranty, arid C, dyed, and B 
the busband ſurvived, whoſe eſtate the Tengsnt hath, Jadement, whether a. 
gainſ the Deed of his Anceſtor, &c: Che/d, This R. is the ſame perſon 
which we have ſuppoſed who gave in fee tail ro the ſame B. and C. and ſo 
his plea contrary to our writ, for which we do aver our Writ. Belknap, 1 
rely only apon the warranty : Che/4, ſhew me then how you have his E- 
ſtate. Th. The greateſt ſtranger inthe world ſhall be received to bar you 
by the warranty, witbout ſhewing how be hath his eftate; but in caſe of 
youcher, he ſhal not be received, andthis I would have you anſwer. Cheld 
Not the Deed of R. our Anceftrell iffue, and others of the contrary, T. 42 
E.3.19. ; 


GC  — 


— —_ 
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pp urranty of Tenant for life. 


ere the Tenant for lifedoth alien with warranty &c. and dieth, 
and the warranty diſcends to him who hath the reverſion, or the 
Remainder, they ſhall be barred by this Warranty , Liecleton lib. 3. cap. 


13.p1.34- 


—_—— 
— — 


—_ Warranty of Tenant by Statute Merchant , or Staple , or 
cgit, | 


F Tenant by E legit, Tenant by Statute Merchant, or Tenant by Statute 
Staple, make a feoffment in fee with Warranty , chis ſhall not barr the 
. heir thac ought to have the land, becauſe ſach warranties begun by-dif- 
ſeiſin, Lire./ib,3,cap.13- pla. 3. S9 


Warranty. 809 
Soin an Aﬀiſe, if he claim by Elegir, or by Statate Merchant, the war- 
ranty is no barr, otherwiſe it is if he claim by Inberitance, 15 H.7.9. 


CC 


What perſons ſhall be barred by War- 


ranty. | 


C 


XXXl. YVVhether warranty ſhall bar the King. 


I was found by Office, that King H. great Grandfather of the Kiog 
that now is, was ſciſed of the Mannor of C. and the Mannor granted 
unto Edward, Earl of Cornwall, in tail, ſaving the Reverſion, and it was 
found that Edward died without heir of bis body, whereby the Mannor 
reverted to the King, whereupon came TH: Cheſelden, wite of .Che- 
ſelden, and ſaith, that not acknowledging the intail &c. the ſayd Edw. 
Earl of Coruwall gave the ſame Mannor by this Deed, which is here with 
warranty to one #illiaw Cheawich , to him and bis heirs for ever, in 
exchange for another Mannor, which the ſaid #. granted to the ſayd Ed- 
ward, and his heirs, and ſaith, that the ſayd £dward was Anceſtor of the 
laid Edward, Grandfather of the King, That is to {ey, Cofin, and ſhew- 
eth how Colin, &c.and ſaith that Aſlets did diſcend to the ſayd Edward , 
Grandfather to the King that now is, by the ſame £dwerdin fee ſimple, 
that is to ſay ; the Mannors of eL.B. and C. in the County of S, Judge- 
ment, whether againſt the ſaid Deed which comprehends a Warranty , 
and the (aid Warranty diſcended to the Grandfather of the King, where- 
by the right ofthe Reverſion was extinQ in the perſon of the ſayd Z4- 
ward, Grand father of the King, &c. he ought to be impeached, and ſhew 
| how he was in of the eſtate of //.. Chend. Belknap, Seeing that you do 
not deny that Edw. who aliened had but a fec tail, ſo the ſaid alienation 
| was to the difinheritance of the King, who prayed Judgment,c*c. and after - 
ſearch made, it was found upon record, that Edward died ſeiſed of the - 
Mannors in fee ſimple , which deſcended unto Edward Grandfather of 
the King that now'is, as it was alledped by Afargery, for which Afar-. 
reſtitution of the ſaid Minnors, &c. 45 Af:P.6. 
And6 E 3:56. Fitzb. tit. warranty 61. Ina Dnare impedit by the Earl - 
of Cornwall , againſt the Biſhop of R. 7. late Biſhop of R, Predeceſſor , 
&c. did grant and releaſe all eheright which he had inthe Adyowſon of 
S.B. tothe Earl of C. and his heirs, and in exchange the Earl of C. did. 
grant an Acre of 'Land in'ſach a place, and the Advowſon of the - 
the Charch, which is now indemand; and two other Advowſons to the - 
Biſhop of R: and his Succeſſors, and did bind him and bis heirs ro warran- 
ty, and the Warranty diſcended tothe King that now's, who bath afſers - 


by J 


Warranty. 


by diſcent: and by Herle, If the King bath by diſcent, this ſhall bind him, 
wherefore yon ought to ſue a Writ out of the Chancery to ſearch in the 
Records of the Exchequer, if he had aſſets, andafter the plaintiff was 
nor fuit, and the Biſhop had a writ to the —_ and 39 E911 1. Fitzh 
eAyd De Roy 52. The King did grant Ayd by adviſe ofthe Cour, _ 

- A wan ſhall recover in value againſt the King by petition efter ayd 
had of the King, if be had warranty with clauſe of recompence, but his 
clauſe ought to be entred upon the Ayd prayer of the King, otherwiſe hs 

ſhall not recover in value by petition, 9 H.6.4. and 9 H.6. 56. Ina Ya 
re Impedit, it was doubted whether the word YVarrexty, were ſufficient 
to recover in value againſt the King, without this word ( 1» recompence ) 
Per Babington. Bnere, for Yidetwr, that be ſhould, and by Mertin, ag 
Advowlon with warranty is pood Aﬀerts. | 

Upon a Scive facias if the King grant land unto me and to my heirs, and 
ts that if I be ſaed or loſe in any manner, (unleſs by mine own a&) 
that the King will render mein value other land, this is a good warranty 
ageinſt the King, 39 E312. writ of warranty 37. 

In an Aſliſe of the office of keeper of YYoodFfock Park,und the office of 
Gate-keeper for the ſame Parke,of che grant of the King for term of life, 
the Defendant made his Title by another grant made before by King Ed- 
werd the fourth, by this word Coxce//imwn, and prayed Ayd of the King , 
Et 7aſticiary negaverant auxilinw, but the Reporter held chat be ſhon'd 
have ayd by thele words, /» fatwto de Bigamis.viz. lf rheKing ſhal ratifie 
the a& of any man in another mans eſtate, or ſhall grant any thing te any 
man, &c. it ſhall not be ſuperſeded, but when afterwards this ſhall be - 
made known eo the King , it (hall without delay be proceeded in, and 
this very word ( Conceſ/ims: ) bath as much force as Dedimns & Con- 
oo the Statute ſhall be taken diſjunRively and not copulatively , 
which is not ſo, for the ſtatute De Bigamis eff, Dedimmne &- ( onceſſimns, 
s H:7 :7. 
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XXXII. Whether warranty ſhall bar bim in Remainder. 


[ a Formedon in Remainder, the Demandant was barred by warranty 
of the Uncle, 7 £.3.50. Fitzh. warranty 45. and 4 E.2. 56. Fitz. war» 
ranty 58. Ina Formedon in Remainder, the Demandant was barred by 
the Feoffment with warranty of the Donee in tail. | 


By Finch, Ifthereb: Tenant in taile, the Reminder to F. in tail, the 
Remainder to C. in cail. and the Tenant in taile dyeth without iſſae, E: in 
the ficſt Remiinder mykes a feoffment with warranty, and bath iſſae and 
dyeth,aad after the iſſae dyes without iſſae,and C. in the ſecond Remain- 
der be heir to himhe ſhall be barred by ths Warranty, alchough che iſſue 


of £: hath notbing by diſcent, ſo that he was not barrable ; bur Serjeant 
Kirton wes of a contrary opinion. 


XXXIIL,  berker 


Warranty. 
X XXII. Whether Warranty ſhall bar him in Reverter. 


a Formedon in Reverter, The deed ofthe Tenant in tail, Anceftor of 
the Demandant was pleaded in barr, and the Plaintiff durſt not demur, 
bot craverſed the Deed, &c. 27 E.3.8 3. Firth. Warranty 42. whereto Herle 

th, 7 E 3.34 Fitzh. warrenty 44. But 14 E. 3. andy. the opinion of 
Mev was, that che warranty of Tenant in rail, &c. was no bar to the do- 
nor, becauſe the Statute rehearſeth the miſcheif_ that is to ſay,” O#od do- 
natores fuerint excluſi de rever fionibus huc #ſque, and the heirs diſinheri- 
-ted, ſo to reſtrain juch point was the ſtatute , De donis conditionalibes , 
made, nod voluntas donatoris de cetero obſervetur, &c. 

In a Formedon 1n Reverter, andthe count was, that 7. bis Anceſtoe, 
granted t one 7: in tail , whodyed without heir. Stouff, One T. Uncle 
of the Demandant whoſe heir he is, enfeoffcd the Father of the Tenant 
with warranty, whoſe beir the Tenant is, and demanded judgment whe- 

\ther&c. Scot, This T.is the ſame perſon to whom this gift in tail was 
made, who aligned in eſtrepement by the ftatute againſt them in Reverſi- 
on, as againſt them in the Diſcender, &c. Stove, Then you confeſs that 
this is the deed of your Anceſtor : Paryel, Yes. Stone, Now is the whole 
ppon one Judgment, 10 E.3 14, Fitzh, warranty 53. vide 31 E.z. Fits, 
warranty 28, 


h ———_ — 
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\ X XXIV. /Vbether warranty ſhall bar the Heir in Burrough Fng- 
li. 


V Arranty is no bar but tothe eleſt, although it be of land in Ga- 
 velkind, or Burrough Engliſh, fur it ſhall tvllow the order of 
the Common Law. but a releaſe ſhall follow the nature of che Land or in- 
heritance, and (hill be a bar to all which may claim the land, whichis not 
denyed, and thereto agreeth, 22 Ed 4.10: 21 Ed.3.21. Br. warranty 69. 
and by Littleton fol. 166. pla.44. collaterall warranty of ſuch Tenements 
where the warranty diſcends upon the eldeſt ſon, &c. this ſhall not bare 
the youngeſt ſon, who by ſuch cuſtome inherits, and by bim, if tenant in 
tail of Tenements in Burrough Engliſh, diſcontioge wich warranty , &c. 
and bath iſſue two ſons, and dieth ſciſed of other lands or Tenements in 
the ſame Burrough in fee ſimple tothe value or more of the Tenement in- 
tailed , ec. yet the younger ſon ſhall have his Formedon of the Tenc- 
ments taj'ed, and ſhall not be barred by the Warranty of his Father, 
though Aſſet: diſcended unto him in fee ſimple from the ſame Father , 
according to the cuſtome, becauſe that the warrantize doth diſcend up- 
on the elder brother.who is in full life ; &c. and not upon the youngeſt 
ſon. Eg | 
Hereto apreetb, H, 13.H,4. Fitzherbert Warranty 94. Where a For- 
LIINI medon 
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medon in the Diſcender was brought by one R. according to the cuſtome 
of the Town, that the Lands and Tenements in that town the youngeſt 
ſon ſhould inherit, and ſo it was there declared and not the-Writ, Screys 
he declares that hee is the youngeſt ſon; and the Writ makes no mention 
theeyl.Jodpent,F t non allocatur,& collaterall warranty was a 
alſo aflets by diſcent, yet by the Court, be ſhall not be barred by this war- 
ranty which is at the common Law, and diſcended upon, him who ſhall 
inherit by the Common Law, &c. by which the Tenant waived his bare 
and vouched &c. Yo wh 


KXXV.- VPhether warranty barr the Heir in Gavzlkind, 


_— 
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the ſame manner it is of Tenements in the County of Kent, which 
J are called Gavelkind, which Tenements are partable among brethren, 
&c. according to the cuſtome. For if any ſuch warranty be made by. his 
Anceftor, ſuch warranty ſhall diſcend only to the bets, who is heir at the 
Common Law, that is to ſay, to the elder brother according to the courſe 
ofthe Common Law, and not to all the beirs which are heirs of ſuch Te- 
ments according to the cuſtome, Lite. fol. 167.pla 45. (agreeing 22 E, 4, 
10) 21 Ed.3.21. Bro.Warranty C9. and that the warranty in Gavelkind 
diſcends only upon him who is heir at the Common Law, but areleaſe of 
the Anceſtor is a bar againſt them all ,21 E. 21. By. warranty 44. apreeth 
hereto, 44 £3.16. and 17 E.3.61.Fitzh. warranty 22. and 24.E 4.3.66, 
Fitzh. warranty 50. : 


—_—  ——— 


| XXXV1I. VVhether warranty barrs the halfe bloc d, 


|þ Tenant in til hath iffue ewo daughters by diverſe venters, and dieth; 
dthe Davghtersenter, and a ſtranger doth diſſeiſe them of the ſame 
Tehements, and the one of them doth releaſe by his Deed roche Difſcifor 
sI1 His right, and binds him and his heirs to warranty, and dyeth without 
ifſue, in this caſe, * the ſifter which ſurviveth way well enter and out the 
Diffeiſor of all the Tenements, becauſe ſuch warranty is no diſcontinuance 
nor coſſaterall warranty tothe ſiſter who ſarvives, becauſe they ace of 
the balfe blood, and the one cannot be heir tothe other, according to 
che courſe of the Common' Law: But otherwiſe it is where there are 
Davghters of Tenant in tail by the ſame venter, Lizs, fol. 167. ple. 46: 


XXXVII. Y hether 
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XX XVII. whether he that is not heir ſhall be barred. 


F Tenant in tail ro him and his heirs males hath iffae two ſons, and diſ- 
continueth, and the Anceſtor collaterall releaſeth with warranty and 
' dyeth, the father who is Tenant in tail dyeth, and the elder ſon bath iſ- 
ſoe « daughter and dyeth, the younger ſon ſhall not have a Formedon , 
by Newton and eFſchengh, but the tail is utterly anciented and extin& , 
and the elder barred thereof for ever, and by the ſame reaſon the younger 
who claimes by him, and if the heir bring a Formedon)}, an{ the Tenant 
hath warranty collatera]l to plead, and he will nor plead it, by which he 
recovers ; yet the warranty is not taken away , but he ſhall have a Writ 
of Right, and the grantce of a Rent, ſhall faiſifie this Recovery, Per Pa- 
ſton, in an Alliſe, H.'9g.H.6. 59. 

In an Aſliſe by two brethren, the Tenant ſaith that their Father en- 
feo fed him with warranty , and the land was Gavelkind, and demands 
jadgment, if an Aſſiſe &c. Fitzb. Thisis no plea, and after the Aﬀſiſe was 
awarded againſt the younger, the elder anſweredto the Deed, 44 E 3.17 
and by Pigor, __ ſhall vouch by force of warranty made co their fa- 
ther as heirs, and the feoffment of their father isa good barco them in a 
Writ of entry, upon diſleiſin, 22 E.q.10. 

Bur 17 E.3.6t- Fitzh, warranty 22. and 22 E-2.10.Fitzh. warranty 7. 
The uncle of the heirs in Gayelkind doth enfeoff with warranty and dy. 
ah, and the warranty lyeth againſt the elder only. 


—— 


———_—_—__—_—_—_ a — 
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XXXVIII. whether warranty ſhall bar a feme Covert. 


Ore, If the hasband diſcontiuue the right of his wife, and the Ance- 
ſor colfaterall of the Wife, releaſeth with warranty and dyeth, to 
whom the wife is heir, and after the husband dyeth, the wife ſhall be bar- 
redin Ci in vita, by this warranty,notwithſtanding the Coverture, be- 
cauſe ſheis put to her Acion by the diſcontinuance ; for coverture can- 
not avoid warranty , but where the entry of the wife is lawfull, which is 
not upon a Diſcontinuance, 33 H. 8. Brooke warranty $4. and 3 H. 


9. 
q In an Ation of Treſpaſs collaterall, warranty was pleaded apainſt a 
woman in Remainder in taile who was covert , 7 exwpore Diſcen/ns inde, 
and it was held a good bar in the Aion, by reaſonit was made upon diſ- 
continuance, for it is a ſufficient bar in treſpaſs withont the warranty, 7 «- 
men dubitatsr, if ſuch warranty ſo diſcended, be a ſufficient bar in a For- 
medon in Remainder broughe by the woman, .the reaſon ſeems to be, for 


L111 2 cor 


that the warranty cannor properly be avoided but by entry,. and ſhecan«. 
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not enter upon a diſcontinuance, and then it ſeems that this is a bare, not. 
withſtanding the Coverture, 35 H.6.63. By Priſor, Nonage nor Cover- 
ture will not ſerve to defeat a col/a:crall warranty , but where his entry 
is lawfull, and 32 E:3.Br,warranty 94. | 

' fris doubted if warranty diſcend to a Feme Covert, baving right of 
Remainder upon a gife in tail from him who made che warranty with the 
Remainder to her, whether this ſhall be a barr in a Formedonin Remain+ 
der. 3 H.7.9 

Tenant for life, the Remainder to me, andto his Daughter , being m 

wife in fee, the Tenant for life aliens with warranty and dyetb, this ſhall 
bar me and my wife in Conſimili ca/u, 18 E.3.3. 


_—— EE i 
— 
— 


XXXIX. Whether warranty ſhall bar an Infant. 


Y Littleton fol. 163. plac. 35. Tenant in Dower alieneth &c the heir 
ing within age, andalſo at the time when the warranty diſcended 

mpon bim he was within age, the heir may enter , for no laches ſhall be 

jadged in the heir within age ; but at the time of the diſcent if he were of 
full age, and entred not upon the Alicnee in the life of the Tenant in dow- 
er, there peradventure the heir ſhall be barred by ſuch warran'y,becauſe 
it ſhall be accounted bis folly , that he being of full age, entred not inthe 
life time of the Tenant in Dower, &c. hereto agreech Priſor, 35 H 6-63. 

and by his opinion he ſhall not defeat it by Aſliſe : For if it be pleaded #- 
gainſt him and he cannot plead entry to defeat it, he ſhall be bound. And 
it is ſaid elſewhere, that upon diſcent and the like where the ent:y is not 
lawfull, and a-collaterall warranty diſcends, it ſhall bind for ever , not- 

withſtanding Nonage or Coverture, for Nonage nor Coverture will not 
ſerve to defeat a collaterall warranty, but where his entry is lawfu)l : And 
by Schard, Steaffe, and Birtos, in an Alliſe, if collaterall warranty deſ- 
cend upon an infant, he may enter in the life of his anceſtor, or after well 
enough,28-f.p.28. & per Car. 18 E.4.13. T amen videtwr, that if a dil- 
cant be mean between the full age andthe entry; that then he cannot en- 
ter, but by 32 E 3. Brock warranty 94. and Fitzb. warranty 30 where 
the enery is taken away, there the warranty is a barr, and ſo of coverture 
by Stone, 6 E. 3.6. Fitzb Warranty 60. If you be within age, it is greater 
reaſon that your aRien ſhould ſtay till you come to your age, which ſhal 
not out him of his anſwer by reaſon of his Nonage, and after the Plaintiff 
was non-ſuit, being in doube that the ſuit ought ro have ſtayed untill his 
age &c. and by 28 Aff p.28. The alienation by the Tenant by the curte- 
fie with aſſets and'warranty ſhall not prejudice the Infant withia age, but 
that be may well enter after the death ofthe Tenant by the curteſie, not- 
withſtanding the Warranty andthe aſſets, vide 35 H 6. and 32 of E'3:in 
the title #arravty, Tenant by the curteſic aliens with warranty and dy- 


eth, 
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eth, Aſſets diſcend to the heir within age who enters upon the feoffee, 
and adjudged lawfull, becauſe be might have eatred for the forfeiture, 
ad then the warranty ſhall be defeated, and no negligence ſhall be ac- 
countedin him within age, 32 E.3. Fitzh, warranty 30, 28 Af: 28, accs 
and the ſame caſe, ; eB 

If an Infant be diſſciſed, and the Anceſtor collaterall releaſe with war- 
ranty and dye, the infant may enter, but it bebooves him to do ir preſent. 
ly after he comes to full age, becauſe the Infant had no diſcretion, Priſet 
35 H.6. 63. but Da»by,otherwiſe. 

By all ic was cleerly adjudged, 18 E. 4. 13: If Donee in taile dye ſeiſed , 
and the mother releaſeth with warranty which deſcends co the iſſne with- 
in age, be may enter within age, or at full age. ? 


Tn —_— 
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XL. Wheiber Warranty doth barr a Uſe in Taile, and; the 


Feoffees. 


Ote, the Grandfather being Tenant intafl diſcontinues, and there- 

upon makes the will, that bis Feoffees hold his Lands uctill his debts 
be paid, and afterwards to 1einfeoff his heirs of his body and dyeth, the 
Father enters and makes a feoffment, the debts not being paid, and levies 
a fine and ſuffers a Recovery by writ of right, and cauſeth collatererall 
warranty to be made, and dyerh, and now the fon enters, and as ſome ſay, 
the feoffees may enter, an:! make him an eftate, according to the will of 
the Grandfather, and the opinion of H»ſſey and Brie» cheif Juſtice and 
others was, that the ſon ſhall be barred by the collaterall warranty, and 
the warranty of his Father, and according to the Recovery, the which the - 
ſon could not undo by the new Statutes, and Fairfax and Townſend were 
of opinion, that the heir was barred by the deed, but not the Feoffees, be- 
cauſe the Statute doth not bind them, and the feoffees have nothing but 
only to the uſe of the heir, by which the heir might enter after the debts 
be paid, and now the debts are payd, and were not at the time of the fe- 
offment of the father, and the heir mighe claim by the will of the Grand- 
facher, and not by the Father, by which &c. but the cheif Juſtices and 0- 
thers were of a contrary opinion, 4,3 H.7.13, 


PY "—_ 
R—_— 


XLI. Whether warranty diſcended upon one in Poſſ+ſſzon, ſhall 
burt. p 


Enant for life grants over hiseftate, in whoſe poſſeſſion the Anceſtor 
þ (penn rele:ſeth, hee jn Reverſion releaſerh with warranty , 
this is no barr to bim, for hereby bis eſtate is not enlarged, 41 E-3.F5:<b. 


WATYARTY? 
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-ov4rPanty 15.44/Ed.3. To. agree, where the caſe was thus, Leſſee for life 
the | = 2h wap another in tail, the remainder ta the right heirs of the 
Tenant for life, who grants his eſtate as aforeſaid, but otherwiſe it is if 
he bad the fee ar the time of the Releaſe made unto him, 44 A//e 28, 
Attion 43 Ed.3.9. The opinion of Fincb was otherwiſe, as it ſeemeth ; 
for he ſaid, that if Leſſee for life, be with remainder in tail, and the Te- 
nant in Tail releaſeth tothe Tenant for life with warranty, this ſhall bar 
him with aſſets. | 
If there be Tenant for life, with remainder in Tail, and the collaterall 
anceſtor of him in remainder releaſe with warranty and dieth, this ſhall 
not bar me, if the Tenant for life die, for the warranty is gone away, and 
detzrmined by the poſſeſſion, Kirk45 E4. 3. 21. Perry «ce. 44 Aſiſe 
45 Ed 82z1Hy7, 

Seeq45 Aſziſe 6. adjudged. If there be a gift in Tail, the remainder to 
the King, and he makes an exchange with another, to him, and his heirs 
for other Lands, and with a clauſe of warranty and dieth wichour iſſue, 
and aſſets deſcend to the King, that this ſhall be a bar by the warranty, 

and reſtitution was there made. 


— O—_— —— 
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X LIl.: In wheat aGions menrarty fbail bar. 


IR an action of Treſpaſſe, upon the Stature of 5 R:i.2, the Defendant 
faid, that certain perſons were ſeiſed of the ſame Lands to the uſe of 
the father of che Plaintiff in fee, and the father and his heirs made a Leaſe 
to him for years, with warranty, andthe Plaintiff in the life time of his 
x 0x4 ay farmed his eftate with warranty ; Judgement, whether againſt 
this deed with warranty, he can maintain this ation. This is.no bar in this 
action, for no Land is to be recovered, nor\.in deaand, but damages, as in 
the general} Writ of Treſpaſſe, and the |nature of Warranty is to ſtop 
one by way of concluſton of his Right, and it'is not pleadable, but where 
the Land'is in demand,” 20 Huq.2.21 H.7.3 2. 

In Treſpaſſe upona Clanſwum fregit, the Defendant may plead a Fine 
with proclamations in bar, but then ic bzhoves him co conclude Judge- 
ment, if a&tion, for he cannor in Treſfpaſſe rely upon the eſtoppell, for 
this goeth to the realty, otherwiſe it is in an Aſliſe ; So the Defendant 
may plead a warranty in treſpaſſe, and conclude Judgement, if action, 
but he cannot-rely upon the ation, 27 H.8.232.Perkins pa.726,other- 
wiſe, 32 *E4.4.5.4:and 21 E4. 4. $2, agreeth with the warranty with 
concluſion, 

In a forcible entry the Defendant pleaded a Feoffment of the anceſtor of 
the Plaintiff with warranty, anddemands Judgment, if againſt the deed 
of hisanceſtor &c: The berter. opinion in the book was, that: this is no 
plea, becauſe agthing is demanded but dammages., afterwards it1s _ 

that 
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that'it appeared by the Declaration, that the warranty 'was-\madea long 
time betore the Treſpaſſe ſuppoſed to be done. Zry4,, then peradventure 
ir may be good, for this warranty proves the poſſefiion lawfultat the 
time ofthe entry; 11 H.7:15. f 291 

In Treſpaſſe-upon the Statute of 5 R:2. the warranty of the anceſtor 
was pleaded, Judgment demanded, whether againtt the deed of the ance- 
ſtor, which comprehends &c.' the better opin'0n ſeeraed, that ic was no 
plea, till che Freehold came un debate, 1'H.,7.12.22, 

In Treſpaſſe upon the Statute of 5 R.z. gs ap; the husband and 
wite, the Defendant faid, thar' the anceſtor of the wife, whoſe heit ſhe 
was, did enfeoff ſuch an'one with warranty, whoſe eſtate (he hath, de- 
mands Judgement whether againlt thus deed, which comprehends warrane 
ty, whoſe heir the wifeqs &c. the opinion of the Court was, that this is 
no good plea inthis perſtmall ation, otherwiſe it in a Plea'of a reall- aRti- 
on, 15 Ed.q4 Fitzh. entry 42. | p* 

Tenant in Tail of an Advowſon in grofle, gives the ſame in fee to one 
in whoſe poſſeſlion an anceſtor collaterall doth releaſe with warranty, 
and dieth, Tenant in Tail dieth, che Chutch happens to be void, and the 
Grantee preſents, and the iſſue in Tail brings a Lure imptiit, the De- 
fendant pleads the colfaterall warranty - of the anceſtor, and this ws 4 
g00d bar, becauſe by his count he claimed the inheritance, but if he'Had 
claimed the Adyowſen but for years, or for the next avoidance, then it 
had been no good bar : So in Treſpaſſe prima fatie, tlie warranty 1s no 
bar, becanſe the plaintiff is ſuppoſed to be itt poſſefiion, bur if he intitle 
him to the Freehold or to the inheritance, then it is a' good bar: fo in 
waſt if he declare upon a Leaſe for life, ſo in afliſe if he claim-by *7eg#r, or 
ſtatute Merchant, it is no bar, otherwiſe it is,if he claim the inheritance or 
Freehold, and all this was granted by the Court, 15 Hen.7,9. 

Trefpaſſe for breaking ot his Cloſe, the Deferidanr vleatedthe refeale 
of the anceſtor ofthe-plaintiff'in his poſſeſſion with warranty, Judzrhenc, 
whether againſt this warranty of the anceſtor withont other matter ſhew- 
ed, acc. &c. The opinion of all the Court, except Catesby, har the 
plea was nor good, becauſe the ation was meere Perſonall, 12 E4.4.4: 

In Treſpaſſe, the Defendant intitles himſelf'to Lands by a& of Parlit- 
ment, becauſe they were ſciſed into the Kings hands,” and 'by his. Lerters 
patents 8&c, he _ the ſame Lands to the Predeceſſor of thedefendanc, 
and demands Judgment, if without ſpeciall matter ſhewed againſt this a& 
of Parliament, he ſhall be received to this ation, ' and it was nor allovred 
by ſach concluſion, for it cannot be pleaded by way of.eſtoppell in this 
action, becauſe if the defendant would'plead in Treſpaſſe the deed of rhe = 

anceſtor of the plaintiff with warren; whoſe heir he'is of rhis Land, 
and demands Judgment, if againſt thedeed, which comprehends warranty 
&c. This is not of f-rce, becauſe theſe aftions are all ſaid to be in pot- 
ſeſſion prime facie, and not in the right, ſo if he plead a recovery 2- 
\painſt the anceſtor of the plaintiff, whoſe heir he is of the ſame Ln 
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and demands Judgment, if againſt this recovery &c. 'This is of no 
force, becauſe noLand ſhall be recovered thereby, but in an aſliſe or Pre. 
cipe qu6d reddat, they are good pleas pleaded by the manner &c but the 
Juſtices hold theſe pleas good to plead by the manner againſt the Plaintiff 
himſelf, as mnoty made by the plaintiff himſelf, or recovery apainſt 
the Plaintiff himſelf, but not where they are againft the anceſtor (where 
note the diverſity) and ſo the Plea was not holden good, but the Juſtices 
held, that if they would plead matters before, without ſuch concluſion, 
and colour given, that this ſhall be good without doubr, but without co- 
lour it would not be good, but in the Caſes before, it is is a good plea 
without colour,by cauſe of eſtoppel], becauſe where he pleadeth aneſtop- 

ll; there is no need to give colour, and without pleading an eſtoppell it 
XS him to give colour, 35 H 6. Fitz.h.Te{paſſe 160. 

In Treſpaſſe for breaking his Cloſe, the Deferidant pleads the warran- 
ty of the anceſtor of the Plaintiff, whoſe heir heis by a deed ſhewed be- 
fore that made to ſuch Tenant of the place where the Treſpaſſe was 
done, whoſeeſtate he hath, and relyeth upon. the warranty, atterwards 
he waived this plea without compulſion, and pleaded the Feoffment of the 
anceſtor with warranty made to ſuch an one whoſe eſta'e the Defendant 
bath, and demands Judgment, if again the deed of his anceſtor, which 
comprehends warranty, without ſpeciall matter ſhewed, this aRion he 
oughtto have, and this was held a good plea,21 E. 4.18.52. 

In an Aſliſe of Common, the releaſe of rhe anceſtor of the Plaintift is 
no plea with warranty, becaule that it is of another thing, and alſo bes 
cauſe that the heir cannot defeat the warranty by encry into the Land, be- 
cauſe his entry into the Land is not lawfull, ſo ro bar him by the deed 
his anceſtor, where no Laches ſhall be adjudged inhim, it ſhould be hard, 
22 Aſ.;8.34 Ed. 3. : 

In an Ailife of common of paſture , the releaſe of the anceſtor of 
the plainciff with warranty, is no bar, becauſe {the warranty doth not 
extend to common, if he were ſued by a ſtranger of the Common, he 
ſhall not vouch by reaſon of this warranty, nor by conſequence ſhall bar 
him, bur the releaſe of the plaintiff, without warranty is good, bur if it be 
with warranty, and he rely upon the warranty, it is not a bar, 33 Ed. 3 
Fitz, VVarrant) 74. 

In a furi: «trum, or Entry fine afſenſ# Capitali, by a Dean, Warrat» 
ty of the anceſtor 1s no bar, 27 H 6, Fitz, warranty 48. 

If a Parſon of a Church be difſeiſed of Land in right of his Church,the 
Releaſe of his brother with warranty ſhall be a bar to him for his life &c, 
In an allifſe &c. 34 Ed.3. Fitz, warranty 71. | 

Ina writ of Dower, the warranty of the anceſtor of the Demandant is 
no bar, Inere cauſam, 43 Ed.;.Fitzh war 72. 

Releaſe of the anceſtor of the plaintiff is no bar in Dower, norin a 
ned permittat by Sulyard 21 E4d.4.82. 

Cel. and Vavaſour agree, but Bryan ſaid, if he claimthe Common by 
the ſame anceſtor, it is a good bar, tbidem. 


If 
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If a man have a Rent-charge, or a Rent-ſeck iſſuing ont of the Land, 
which is holden of his father, by certain Rent, yet if the father releaſe 
to the Tenant with warranty,this is no bar to the heir,of his Rent- charge, 
or Rent-ſeck, as I underſtand the book, 41 ef. 6. 

- Inan afliſe againſta man and his Wife, and another, the third ſaid, 
effit he was enteoffed by the husband and his wife, and voucheth them 
who were in Court, and would have warranted and pleadedin bar, and 
were not received, becauſe in an Aſſiſe of Novell diſſeiſin, a man ſhall 
not warrant, unleſſe he will willingly warrant it, and it ſhould be alto» 
gether againſt the will of the husband , otherwiſe it is in other pleas 
wherehe ſhall be compelled to warranty by proceſſe &c. 20 Ed.2. Fitzh. 


warranty 84, 


—— — — —  —— — 


Things to be warranted. 
XiLI V. Where warranty ſhall follow the eſtate, and enlarge it, 
or continue after theeſtate determined, 

A Man doth enfeoff one R. to him, and to his heirs, and aſſignes, 
and by the ſame Deed doth bind hin: ro warranty by ſuch words, Ex 
ego vero preditt, & c. omnia, terras Cf tenementa Contra omnes Gentes in for- 
w4 pred, warrantizabimus &c. Hauck, This warranty extends to the aſ- 
ſignes of the Feoffee as well as to the Donor, and the laſt term a fine was 
pleaded here in the ſame manner with warranty, ſcil. informa predifta, 
and this was the ancient form, and I know this caſe was put, and adjudg- 
ed in my book, that the warranty was good by the manner, which was 
affirmed by all the Judges, 14 H.4.1 3. whereto agreeth Perkins 49, c. 12 

Ed.2. and6 Ed.2.Br. warranty $2 66. | 
In an aſliſe it is admitted, where a man releaſeth to Tenant for life,the 
remainder over in tail, the remainder to the right heirs of the Tenant for 


life, and the releaſe is with warranty to him and his beirs, and the Tenant 
for life grants his eſtate over and dieth, and he in remainder in Tail en- 


ters, that this warranty is determined, and void, for the releaſe ſhall 


enure to all the eſtates, and: the warranty cannot enure butto him to. 
whom it was made, and cannot — his eftate, 44 Ed.3.10, 

Ina formedon in remainder, $ad. there where he demands 20 acres,and 
' two Mills, we ſay,that F.his Uncle enfeoffed us by this deed which is here, 
and bound him and his heirs to warranty, and we ſay, that at the time 
of this feoffment, the place where the Mill was afterwards ſet, was then 
Land, and paſſed as parcell, and the deed was read, which was, 20 acres 
of Land, and one Mill, Es ego volo &c. warrant, fc. omnes pred. terrar, 


cum pratis, paitnris, homagiis, & ſervitiis liberum tenementum, cum ons-+ 
Mmmamuma _— 
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fr anty. 

wiba [wit pertinentiis, Parn. as tothe Mil. he had not warrenty, which 
did extend it ſelf &c. by reaſon whereof we pray ſeifin thereof, for in 
that he granted ſo much, and one Mill, he ſuppoſerh that the Mill is in 
groſle by it ſelf, and then it cannot be compriſed within theſe words 

omnes terras. Herle the deed willeth onnes terras cum pratis, paſturis, Js 
cam pertinentiis &c.warr, & Parn. A Mill cannot be appurtenant to Laid; 
nor parcell, nor more, for it doth ſuppoſe a thing in groſſe. Heyle, ir 
ſeems to us, that it takes to the whole D:cd notwithſtanding this grant 
&c. 7 Ed 3.50. Fitz.Warranty 45. 

An Annuity was rongen to one and his heirs, and warranted for him and 
his heirs, to the Grantee and: his heirs, and the opinion of the Courr 
© was, that the annuity is taken away by the death of the Grantor, be- 

cauſe, that it was not granted for him and his heirs, and the warranty is 

of force when the eſtate is determined, 2. H.4.13. 
; Where Lands were given to two and their heirs, leaving out ſuis, with 
warranty to them their beirs,” that they have but eſtate for life, and 
the warranty doth not amend the eftate, for it doth not alter, but enſue 
it,and is determined with it,and is as it were a Covenant, for if a Leaſe be 
made for life with warranty in fee, this ſhall not enure but for life, by 
Forteſcue 19 H.6 74.20 H.6.3 5.and 22 Hex.6.15.adjudged.So if a Feoff- 
ment be made in fee with warranty in tail, this alcers not the eftate, 
but - hath the Fee, 10. and 11, Eliz. (atlyns agrees of a Leaſe 
for life. 

Leaſe, pay autey vie, with warranty in fee, it enlargeth not the eſtate 

in ſelta ad molendinuws, 17 Ed. 3.67. 
If gift in tail be made with warranty in fee, viz to him, his heirs,and 
aſt and he. makes a feoffment, and dies without iſſue, the donor 
ſha] be barred by this warranty, 7 fd 3.34. and 46 Ea. 3. 4. agrees, for 
the warranty extends to the aſlignes. 

Lnere, Where Lands were given to husband and wife, and warranty 
to them in Tail, if it were tail, ornot, 82 Af.16. but 12 Ea.:3. Fitzh. 
Tail 3. that it is Tail, Perksns 38. contrary, but for life &c. for by wat- 
ranty in the deed, the eftate ſhall not be altered. 

If Leſſor for life releaſe to the Leſſee all his Right with warranty, to 
him, his heirs and affignes, yer his eſtate is not altered, for the heir can 
not have warranty, if he hath not eſtate, 7 Ed. 3.6. & 7. in the ſame 


f — t——_— 


XL V. Whether warranty extend to another eflate; 


Geir faciaz out of a Fine againſt a Tenant, the busband and the wiſc 
re received for defaule of the Tenant,and ſhew unto the Court, that 
the husband and wife did leaſe to the Tenantthe Tenements for term of 


life, 


W, WV # 60S Ly . 
life, faving the Reverſion to them and theheirs of the wife, and ſhewed 
a deeed of the anceſtors of the Demandant with warranty ,to the ſame wife, 
to her, and her heirs ofher body, ſaving the reverfion &c.and demands if a- 

inſt &c. Belknap, by the deed ſhewed, the wife had but a fee tail, and 
| had reſerved a Reverſion in fee, of which ſhe 1s now received, where- 
by Judgment, if to this warranty which extends to another eſtate, the 
Law will put us to anſwer, 

Finch. If ſhe were to dereign the warranty, ſhe ſhall not be warran- 
ted of another eltxce, but ſhe may counterplead the warranty , butin this 
caſe of rebutrer,not; CM. 45 Ed.z.18, 

Note, that Hill faid, if Tenant in Dower alien in tee with warranty, 
and a Writ be brought in the life of the Tenanc in Dower, and before 
the time of the Plea, the woman dies, by her death, and by her warranty 
the heir ſhall be rebutted. Scrope Tuſtice, the Law is otherwiſe, for if he 
could ſay, that if he took his freſh ſuit upon the alienation, living the 
Tenint in Dower, he ſtall not be rebutted by the warranty of the 
Tenantiin Dower, after her death, 3 E4.3.1r. Nor. Fitz. warranty 62, 

In a Formedon 1n diſcender by #. againſt (. of a gift made by B. and 
{. his wife , Belk, one R. great Grandfather of #. now demandant, 


avethe Lands to PB. and C, his wife, to them and their heirs in fee, and. 


ound him and his heirs to-warranty, and C. died, and FB. the husband 
ſurvived, whoſe eftare the Tenant hath, Judgment, it againſt the deed of 
his anceſtor &c, Cheld. this R. is the ſame perſon, which we have fup- 
poſed, who gave in fee tail tothe ſaid B. and C, and ſo his plea is con» 
traty toour Writ, for which we will aver our writ. Beth, I rely wholly 
upon the warranty. Cheld, ſhew then how you have his eſtate. T horp. 

he moſt ſtranger in the world ſhall be well received to bar you by the 
warranty, without ſhewing how he hath his eftate, bur in caſe of voucher 
he ſhall not be received , and therefore anſwer, Cbe/d, It is not the Deed 
of R, our Anceſtor, iſſue takenzand others were of a contrary opinion, 7. 


83: E.3-19, 
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XLVI. Whether Warranty ſball bind the right which comes of 4 


younger FL 1 


EY 


7 Arrant\ goes to no more but to that which is of the part of the 
VV for if husband and wife levy a Fine with warranty of land 
of the husband, yet ſhe ſhall have her Dower, 25 Ed. .PFitzh. Dower, 133. 


and 13 Edw,z, Fitzherbert Dower £60. 19 E d. 2. Firzhebert, Dower 165. 


agreeth, _ | | 03 | 
 Alfignment of Dower with warranty without impeachent of waſt 15 

no bar in a Writ of walt, 16 H.7 4 S: 
Releaſe to Tenant for life with warranty is no bart of Condition bro- 
Mmmmnwm 2 ken 
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ken after, ſo of waſt or forfeiture committed afterwards, ſo of the heir 
to the diffeiſor of his father, in the life of his facher, without warrancy, 
42 Ed.3 6.cap. as it ſeems of waſt, tawen quere. | 

If che husbaud diſcominue, and the iſſue confirmwith warranty during 
the life of his- mother, who after dieth, he ſhall be barred by this-war- 
un ſar c#s in vita, butif there were not warranty in the deed, won valeree © 


lo Ed. Fite.Warranty $2. and Fitzh. Confirmation 24. ree,ifhe co 
firm the eſtate of the difſeiſor of his father, he ſhall not be Barred ek 


warranty. 

By releaſe of the father to the difſeiſor of his Grandfather with waranty 
ranty, which deſcends to the Son, ſhall-bar bim-of entry, and action for 
the Land in Fee, notwithſtanding the right deſcended unto him after the 
warranty, if the father died firſt, and the Grandfather after : So by re- 
leaſe of the elder ſon in the life of his father, Lieeletos fol. 159. plac, 
HM. 12. | 


——_— 
—_—_— — 


et PE —— 


XL. VII. Whether warranty can be divided 


— — —— — 


I Croce gued reddat, Tenant in ſpeciall Tail hath iſſue a daughter 
his wife, and diſcontinues with warranty, the wife dies, he 2- 
wife,- and hath iſſue another daughter, and dies. The elder _ 

ter takes a husband, and ſhe and her husband bring a Formedon, and 
Tenant voucheth the daughter wife ot the Demandant, and the other 
ſiſter by a ſtrange name, the wife demandant appears, the other makes 
default to the ſequatzr, whereby the Tenant rebutted againſt the Deman- 
dant by the warranty, and aſſets deſcends for one moyety, and for the 0- 
thes moiety the Demandant had ſeiſin of the Land (which note) for he 
cannot. rebut for the whole, becauſe the. warranty deſcends onely upon 
the wife of the demandant, and ſo ſee a warranty ſevered, 45 Ed. 3.23. 
Note, where there be two parceners, and the one alieneth her part, and 
the other js ſued, there becauſe ſhe cannot bave aid of her coparcener,ſhe 
may vouch alone, and ſhall have the warranty alone, by Finchand Kni- 
vet, & non wexatr in formedon, and. ſo obſerve the warranty. ſevered, 
and ſhe ſhall have it onely for her moiety, 38 Ed.j3..20. Brook, were 


ranty 27. 
In a formedvn,. the Tenant pleads joint-tenagcy with, 7. N.- the De- 
—— ſaid, that [-N- is his villain, andthe opinion of the was, 
the joint-tenancy:ſhall and, for otherwiſe the Tenant ſhall loſc his war- 
ranty, for both ſhall joyn in voucher, ſo long as the joiat-tenancy con- 
tinueth, but if it be ſevered by lawfull entry, as where the Lord entreth 
inthe moiety of. his villain, there the other in Prgcipe quod reddat t- 
gainſt him, he may vouch alone, for the jointure is fevered, the ſame Law 
is-where his-moicty is recovered againſt him. 2ued Note, and ſo you a> 


the warranty divided in ſome caſe; 48 E4.'95.16.'nndq48 Ed.z.,1 2, War- 
ranty of an infant is yoid, and yet if an infantand a'man of full age make 
warranty , both ſhall be vouched; and upon the age found it ſeems that 

the other ſhall warrant the whole. | | 

; Note, where a man and his wife do render Tenements by fine to one | B. 
the husband and his heirs ſhall warranc onely, and not the wiſe nor her 
heirs, 10 Ed.3.27. Firzh Warranty g4. * 

Note, that where two make a Feoffment by deed, by the words Deds 
et conceſſi, andthe one dieth, the other ſhall warrant the whole, and if an 
infant and a man of full age make xz feoffment with warranty, he of full 
age ſhall warrant the whole, which ſee more Bro. recovery in value, 
39. 39 Ed.z.26. and Bro war.g8. | 

If a man enftoff 4: and B. with warranty, who enfeoff /. N. who 
is ſued, and youcheth the two, who vouch the firſt Feoffor, and after 
one of the two makes defaulc, and the other appears, he ſhall have the 
warranty againſt the firſt Feoffor, - and ſo is the better opinion, 11 Ed. 
48.and by Leddiagton, if two joint-tenants, be ſned,the one appears, and 
the other will render or make default, he which appears ſhall have the 
whole warranty. but by A/cwe, if there be two joint-renants,and the one 
enfeoff a ſtranger of his part, the warranty is taken away, which Zud- 
dingten denied not, Concord 11. Ed.q.8. 5 Hen,s.7. $ 

$o it is where two warrant, andthe one had nothing, and maketh de- 
fault when he is vouched,; the other ſhall warrant the whole, ſee 39 Ed. 

3.26. 41 E4.3.30. 

Father and ſon purchaſe jointly, the father aliens the whole with war- 
ranty and dies, this is no bar tothe Son, but for the moiety, by Lir.fok 
157.pla.5. agreeth 22 H. 6.51. becauſe it did commence by diſſeiſin, .as 

to the moiety, otherwiſe by Her/e,13 Ed.3.Fitzh.warranty 25- 

\ Inan Aſliſe of Novel difſeifin, where the deed. of the anceſtor was plee- 
ded in Bar, and it was alledged that he bad nothing , but jointly with 
the Plaintiff, for term of their lives &c. this was in an affiſe before Hl, 
and by Judgment it was a bar as to the one moiety, and be recovered the - 

.other,19 Ed.z. Fitzh. warranty 38. | 

If white acre and black acre be given to f.'S. and 7.X; and their heirs, 
to-have and to hold white acre to them and to their heirs, this habendaws - 
is yoid, but if this acre be warranted tothem, this warranty is good, not- - 
withſtanding, that it extends to the whole Land which was given, Perkins 

el36.Goa pa tre 5 oo) 1 00h one 2h + 1 

TheFathber and the Son joint-tenauts in-feey the Father. makes a Feoff- - 
ment of the Land with warranty, and-by-the Livery outs the Son, and 
dieth, in an afliſe-brought by the Son of the: Land, the warranty was | 
pleaded in bar of the Land, and- adjudged upon the ſhevving of the joins 
purchaſe, that be ſhall recover the moiety,and forthe oher.ir. ſhall be a 
bar, 13 £d.3.Flaub. Warranty 24. dhirfoleten fol; 157. pla.y..agreetd, an 
13 4/75/e 6.accord.. vehere there vere foup Joint-jenants,and the ne 04 Wa 
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ingPFather-to pne of che others, mide n Feoffment with We 


Warranty. 


rrinty of 
Land and died, and the two others dyed, the Son who was the tn 


covered three Parts; andig. E.warrantie 38, agrees with the former 
caſe. 

The Father add the Son ſeiſed to: them, and the Heiry of the Son, the 
Father makes a Feoffment of the Land to the Tenant in the Aflize, with 
Warranty-in Fee,and dyeth,and ir was adjudged that the Son ſhould re- 
cover the Land by iy, Herle avits ſaid, quere veritatew 11, Ed. 3.Þy. War. 
ranty 25.13. eAſize 7. adjudged accordingly, where two Joyn-Tenants 
and to the Heirs of onez. But che Reporter ſaith, Zucre,if the Tenant for 
terime of life were A the other, I doe beleive, that then, he (hall 
be barred of the moyety! 

If: Land be given to the Father and the Son, and to the Heirs of the 
body of the Father, and the Father alien the whole with Warranty and 
dieth, as to the moyety the Son my enter,for it commenced by diſleiſin, 
and 25 tothe other moyety be ſhall baye bis ion; yet it is ro be conki. 
dered, whether he can entec into any -parcell, for then the Warranty as to 
chat part is defeated,and one 8nd the ſame Warranty by one andthe ſame 
Deed, cannot ſtand in part, and in part be defeated, by Newton and P off- 
on, dut ſee Fitzh. warranty 4. their opinions to the contrary abridged of 
the doubt of eF/btox 2 2. Hen, 6.5 1. by all. | 

If there beewq Joynt«-Tenants, and the one- makes. a Feoffment of his 
parte, the otber hall have the Warranty of the moyety becauſethere 
was no default in him 2g. Ed.3. Fitzh. warranty 70, 

Two Joyne-Tengnts or Parceners make partition, they ſhall bave aid 
one of the other to have the Warranty Paramount, the Reporter flich, 
guere ofthe JoyneTenants, if they ſhall bave the aid 2. H.6. 7. Karf. : 

If « Villain 8nd a ſtranger eng and the Lard of the Vil- 
lain entereth into the moyety, the other (hail bore the Warranty of the 
moyety. So,if the Eſtate of the Villaine be defeated by Entry, or Rece- 
+ Þ away 7s | . 

-  Itthere betwo-Coparceners, and the one alieneth his part, the orher 
ſhall havethe Warranty for the moyety 38.£4. 3.20, | 

If ewo be vouched and one' makes default; Judgment is given for this 
moyety, the ocber enters in the Warranty for the oeher moyety, But if 
'the Youchey releafeth the: Warranty to the one, the 'Warranty ſhall not 
be divided but extin/ in the whole, By Fiachdex. Shzpwich contrarie, 
quere boe 48 £4.3.5: Finch. Apggeeth of the default qycEd.y.25. ; + 
- If lvogchews, and Deedto bind them!; and-thie: 00e 8c- 
— andthe orter denies jr,upon which come toiſſue, 8nd 
iT is -opeinſt mwe;;/ 1 ſhall recover againſt the other, bur che mayery; 


, butif 1had upon him upon his -acknowledgment ; | and not on» 

oor rpg tone 4; 1 vere@ rho whole Warren (againſt 
wo "Stone, SowtereT vouch wo, andehe ont faick]. bes fwichin 
age, 


I fay he is of ſeilage, vid ir'be founT72gainſt me; Þ ſhall recover 


FEES 7 
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int the other &e. but ebe Moyery, notwichſiand nn hovledg- 
_—_ of the Deed, and 1 ſhall be barred againſt che infanc for ever, 18 Fg 


13.0477 an'y 75e = Is X 

Two parceners make partition, the one being ſued prayes in ayd of the 
other, who is returned ſummoned and ſevered, now the other ſball hive 
the warranty parsmvount, 43 Ez. 23.Finch, 4 #::- 46th 
' Four parceners were vouched, rhree made defaulc after defrn't, where. 

by ſeifin was awarded for three parrs, and as to the fourth, che other an- 
ſwered, 19 E.2.Fitzh Ayd 172. h 

If two have warranty of me, and the one releaſeth to me, this ſhall hor 
bar -the other, otherwiſe of an Obligation z 19 Eds, 3. Releaſe 5n 
Srath. IJ 
. If the eldeſt ſon enter into the whole,and makes x feoffaient with war- 
ranty, and dyes without iſſue, the younger ſon is barred for one Moyety, 
that is to ſay, for bis own moyety, and he may have his Formedoa of the 
other moyety, Lir.fol.160. pls 16, es: 


Warranty, 


XLV IH. Fhether « thing which come in lien of another thisg, 
1 ſhall be of the ſame condition, 


"FFI recover landin value, and after I am ſued for the ſame land, I ſhall 

Jror vouch by reaſon of the firſt warranty, becauſe it was once execu- 
ted, becauſe it cameinlieu, but where 1 am enfeoffed of « Rene with 
warranty, and after the Land comes in lieu of the Rene, I ſhall not have 
the Warranty of the Land, becauſe a Covenant is taken firily,, by 


92am fay, Thatif tend come in liew of Rene by Eſcheat, tharhee ſhall - 
the warranty ofthe land, 45 £.3; Firtzb.vencber 72. 

woken, ou 0457 laſsne, where bis Anceſtor was feiſed of a - 
Manner ,vf which this land in demand wes holdetr, and dyed , and after- 
ward the Tenant was attaint of felony, end he entred and prayed his age, - 
and bad ic, beceuſerhe land came to him in liew of the la: hov which - 
Seigniory to him deſcends to vouch, now by the Warranty made of che - 
Seigniory,6 H.4 1.16 E.3. age 46. Yays | 
- 1fReot,de beld by ſome ſervice, and the land be come in fieu of the - 
x URTaWgs ns 65 = land fhallbe,” t Hen: 4.4: 


If « Seigniory in groſs be gramed to-##1 uſe, -2nd the land efchear/the - 
eo che aſe, fo ifthe folic recover land in valae, . 
vpoa 8 voucher, 2 4 H.$.7. 9. Fiezh. and Pole;- | | | 
- If s Mangor and the ſervices of the Tenanc were granted by fme, if chie- 
had comes into the hands of che Tenent' by eſchexec, the" C ſhall . 
ave aScire facies; of the land, beceuſeit eame in lien; &e,. 


= 


. 
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Warranty. 

So in a Formedon by Tenant in taile, of land eſcheated, the warranty is 
taken away, 18_E. | e* 

So if a Seigniory be allotted to one Coparcener,and after the land eſ- 
cheat, whereof ſhe is ſued, ſhe ſhall __ ayd, pro rar, of her companion 
I6 E,3. Fitzh. age 46: and-10 E.3+-5+ | 

An Abbot Ke in value by reaſon of the warranty of the Anceſtor, 
this is no Mortmain, for it is ao new purchale, 45 E.3.58: 

Leſſee for life rendring rent recovers in value againſt his Leſſor , hee 
ſhall not pay any Rent, for this ſhall be recouped upon the extent, 22 «/- 

fe 52. 

So if he hath a Leaſe for life without impeachment of waſt, and recove- 
rethin value, he ſhall now hold this as ſubject to waſt, ſo if land diſcend 
to one who recovers in value other land, to which another man hath title 
to enter , yer his entry ſhall be lawfull, 34 «ſſ. , 

So of land recovered in value, if he be ſued, be ſhill not have voucher 
againe, unleſſeit be a warranty in Law, as upon exchange, 34 Aſi/e 
'TÞ 

Right of Diſclaimer,where it eſcheaterth after the Seigniorydoth diſcead, 
the plea ſhall not ftay for the land, for that did never diſcend, but 0- 
|=" he had demanded the ſervices , Yide 4 AM Fol. 137. f. In (ſ- 

avit. | 


XLIX. whether warranty being real may be good of a thing in 
the perſonally, | | 
ed in taile ofan Advowſon in groſs, grants it to #/:X.. in fee,and 
the Anceſtor collaterall to the Tenant in taile doth releaſe with war- 
ranty, and dyeth without iſſue. The Tenant in taile dies, the Church 
voides,. N, preſents, and the Iſſac in taile brings a quare impedsr, and 
the other pleads the releaſe with Warranty, and it was adjudged a 
Bar, becauſe that he claimes the inheritance, otherwiſe if he had claimed 
but for Terme of years. But ic is a good Barin Waſte, where the Plain-._ 
diff declares for terme of life, bur it is no bar againſt him that claimes by 
Elegit or by Statuce Merchant, but if he claime the freehold it is a good 
Bar,qued nots,15-H.7.9- and by Hank Warranty is no Plea in Treſpaſſe, 
for it is a Covenant reall, and Treſpaſle is in the Perſonaltie 14. H. 4. fo. 
36, 

A raan doth make a Leaſe for years and Covenanteth to warrant the 
Land &c. The Leſſee is ouzed by wrong, he ſhall not haye Covenant, 
otherwiſe ic were,if ic were upon an elder title : And no man ſhall have 
advantage of Warranty reall,if he be not Ter-Tenant, as by. Voucher or 
Warrantia Charta,otherwiſe it is, of a perſonall Warranty (as above) for 
if he be outed, &c, be may have the benefic of the Covenant, &c. 26. H. 

8.3. 


Warranty, 

H. 8, 3+and22 H,. 6: 52: sgreeth, For if Leſſee for years be onted by him 

that bath-no righe, be = have bis Action of Treſpaſſe , or Eje(tore 
rms ; Ocherwiſe it ſeemeth of a Warranty of Freehold, and he is ſued 

by him that hath no right , yer hee may vouch by this Warranty. 

Ins quare /mpevt it was ſayd by che Juſtices , That in Treſpaſſe done 
in Land , Collaterall Warranty is no plea, becauſe the Plaintiff is ſup- 
poſed to be in poſſcilion , but if hee intitle bimfelfe afterwards to the 
Freehold, then it is a good barr: quere inde, for it appears of.en 
times that it is a good Eſtoppell in Treipsſle, afrer that the Freehold 
comes in Dr bate ; but nv barr, for the Warranty is Reall, and the A- 
Rionis perſonall 15 Hen. 7: 0: 21 Her: 7: 32: That Warranty upon a 
Leaſe for yeares is00 plca in | reſpaſſe, by two Juſtices , the : hird being 
of a contrary Opinion, /deo quzerc,and that he may have this ation of co- 
yenant thereapun, : 

in Treipaſle upon the Statute of 5 Rich: 2: The Defendant pleads a 
Leaſe for yeares of the Anceſtor of the Piairtift, and Confirmation 
made by the Plainciff co the Leſſee with Warrarty , and Judgement de- 
manded , if againſt this Deed whica doth comp: cherd the Warranty 
& Cc: 

Brocke , The Warranty is no plea, for it is but of a Chatte'] reall, 
ron which no Action lyeth , in which a man may vouch or :ebut 

Newport and Elirot', A Grant of 3 VVardis good with Warran- 
ty. andina VVrit of VVard, the Grantee may vouch or c:but . And 
Fairefax agree: h with Brooke, Ard that 1: is not but as the VVarranty 
of 3 hor.e, 

Juſtice Read, Inan Aſſſe by Tenant by Starute Merchart, Colla- 
terall V Varrantcy by the Ancs ſtor of the Plaintiff, 1s no birr, for it is 
bur a Chattell reall , airbough the V Vrit be, Ur de libers Tenemento, 20 
H:7:4: 

[ow make a Leaſe without VVarrabty, and a ſtrenper entre h by 
aticle , the Leſſee ſhall nor have aRtion of Covenant »gainſt the Leſſor 
himſelfe,, for he hath not broken the Covenant, and allo there 1s no 
VVarranty , yet by Needham, hee ſhall have Action of Covenant, be- 
caufe the Lefſee hath no remedy, que 32 H.6. 32. 

If a woman purchaſe a Ward, and rake a Husband and dyeth, the 
Husbard is ſucd of the Ward, he ſhall have che V Varranty of the Fe« ffor 
of the wife, b:c:ufe it is a Chatte'l lawfully veſted in bin, and although 
he be a ſtranger thereunto , and the ſzme Law 1s , where ic 13 lucd in che 
life time of che wife , 29 £.3-48. Firzn.War. 74. 
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L. How 4 Chattell ſhallbewarranted. 


Ote, by H»ſſey and the whole Court, if I bargain with 7. B. for a 

VN ching for 20s. and warrant it, and I deliverto him the thing ſold, 
if he be deceived he may have an action of deceipt, notwithſtanding he 
hath not paid me the money, becauſe I may have anaction of Debt ac 
my pleaſure, 5 H.7.21.Concord 5 H.7.18.for here the warranty goes with 
the buying, but contrary, if I el at one time, andafterwards I warrant it 
at another time, the warranty is void, as of a horſe, grain, & ſimilibus, 
»t dicitur, and with this difference agrees 5 H.7. 43. and Dyer fel.76 pl. 
28. in the caſe between «Andrew and BoWhey in the Kings Bench. 

Deccic in ſelling falſe ſtuffe, knowing the ſame to be falſe, and the war- 
ranty to be good, and by the Court there is no need of warranty, vyhen 
the vendor knoweth it to be falſe, or corrupt, and otherwiſe it 1s, where 
I know not this, and upon the knowledge, an action of the caſe lieth, 
without any warranty, nod nota, 9 H.6.53. 

Deceit upon warranty of cloaths, upon fale of them to be in length 
thirty yards, where they were but of twenty two yards, the Defendant 
ſaith, thar the property was in /.X. and he, as his ſervant, and by his 
commangdement ſold them, withour that he ſold them modo & forma, and 
by Litt/eron, although it were the ſale of the maſter, by which the ma- 
ſter might have an action ot: Debt, yer this is the warranty of the fer- 
vant ,whois the Detendanr, and an action lieth againſt him, tor it may be 
that the plaintiff would-not have bought them, bur upon trutt of the war- 
ranty of the detendant, yet by Choze and Bryan, deceit heth nowhere 1t 
is ſold of one by the warranty of another. __ for it ſeenis that an 
ation upon the caſe, upon an Aſ»mpſit for ſuch aſumme will lie. Bryax, 
if a man ſellto me ſeeds, and warrant me that it is good, where it is, 
naught, or that they are ſeeds of ſuch a Countrey, which 1s falſe, deceit 
lieth, for I could not know them, but by him, if he warrant that the ſeeds 
ſhall grow, this is a void warranty, for that is in God. 

And ifa man fell mea horſe with one eye, and doth warrant me that he 
hath ewo, this warranty 1s void, for that the vendee might ſce whether 
it were ſo or not. Cheke, warranty that a horſe ſhall carry a man 30 
miles a day is void, for he cannot warrant a thing to come. Fairfax, a 
man ſells cloath Afarrey colour, and doth warrant, that it is blue, this 
warranty is void, becauſe it appears to the view. Bryan, if the vendee be 
captus eculis, deceit lieth there, . Fairfax granted the firſt Caſe, that if it 
faleth.in length, deceit liech, for this doth not appear by the view, bur 
by meaſuriag, 11 £4.4.6 ; 

In an Aſ«wp/it, BoWh:y che defendant ſuch a day, year and place did 
aſſume upon himſelf for 20 Marks,whereof the moietie was paid in hand, 
and the reſidue at certain times between them agreed to be paid, that he 
would 
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would deliver at fach a place within four days after ſach a feaſt four hun- 
dred pounds of good and merchantable waxe, the Defendant to defraud 
Andrew the plaimiff, ſucha dzy which was before the Feaſt, delivered 
to the Plaintiff at the ſayd place 373 pounds of Wax mixt with Roſin and 
Turpentine ; affirming and warranting the ſayd 373 pounds to be good ; 
able and merchantizable , where it was not ſo, and becauſe the Warran- 
ty was not upon'tbe'contra@t immediatly, butz moneth after, this was 
not Yood, andthe deceit there was tot refponſible nor materiall, Dyer 
fol. 76. plac, 28, 


lll. 
Jn" 
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LI. If Warrazty being altered, the eſtate ſhall continue, 


Ittleton fol 159. pla 14. Warranty upon releafe ofthe middle Son , 
| re tothe eldeſt is collaterall, and barrs bim, to avoid the diſ- 
contiauance of the Father, but if the eldeſt ſon dyeth without iſſue, the 
youngeſt ſhall have a Formedon, for itis lincall ro him, P.6, Eliz,, It is 
granted,ifthe eldeſt ſon were once barred in a Formedon, by collaterall 
warranty; 19 H.6.62. A/cxe agreed, and the opinioa there is, thatif col- 
laterall warranty diſcend to the elder heir male by ſuch tail, who had iſ- 
ſue a woman child anddyeth, the younger fhall be barred thereby , ſo 
ſhalſ his iſſue, being in by diſcent. 


I W— - — — — ee er ns 
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LII. Who ſhall take Advantage of warranty. 


O man ſhall take advantage of a Warranty rea!l, if he be not Ter- 

tenant as by voucher or Farrantia Charts, otherwiſe it is of War- 
ranty perſona), for if he be onted 8&c. he may have an aRion of Covenant 
26HB8.;z. and 22 He. 52. 

If three be enfeoffed joyntly with warranty, and two do releaſe or ſur- 
render to the third , he may dereign the firſt warranty by voucher, or 
Writ of #arrantia Charte, becauſe he is in by the firſt feoffor, and not 
by him who releaſeth or ſurrendreth. 2xzre if the ſurrender be good, 
but it ſeems if one releaſe to one, there the one is in by the other, and hee 
ſhall not dereign the firk warranty , as the caſe is inthe 33 of H. 8. and 
where all dye but one; he which is in by ſurviyor, may deraigne the firtt 
warranty, 40 E.3.41. | 

By Can4i/ſ, In « Formedon, if Tenant in tail with warranty enfeoffeth 
his ſon within age, and dyeth, be may dereign the warranty as heir to bis 
Father, becauſe he is remitted, but if he were enfeoffed at fa!l age be ſhall 
not dereigne it as heir,” but as Aſſign. Note the diverfity , 40 Eaw- 3: 
44+ 
Nannnn 3 One 
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One Coparcener being vouched , preyes in ayd ofthe other who was 
within age,and that the plea may ſtay, the demandant ſaith, chat the par- 


rition” is deſtroyed by the feoffment of the Grandfather to the fathec 
of the Vouchee , 2nd yet by the Court hee ſhall have Ayde, 43 Edv. 3, 


23» | 

My ulthory, A man miy have Warrantia charts becauſe hee fears to be 
ſued, and recover Pro /oco & tempore, but no execution ſhall be awarded , 
bat if after he be outed, he ſhall have his warranty upon the firſt Reco- 
very. 

Peoalagron, In a Precipe 90d Reddat the Tenant voucheth, the/Deman- 
dant recovers, and the Tenant over in value, there the Tenant ſhall never 
have execution, if the Demandant take not execution againſt the Tenant, 
for he is not to loſe, and the ſame Law is of a Recovery in a #arranntia 
Charte, and by Paton and others, a lawfull entry or Recovery made-or 
had by a ranger by an elder title, before that which the Tenant hath 
vouched in a Precipe quod readat, or before requeſt of Warranty made 
in aſiſe,ſhall defeat the warranty,contrary after voucher or requeſt made. 
Otherwiſe of a releaſe made by him who hath entred lawfully. for that 
doth not determine the warraity , for the poſſeſſion continues as to that 
reſpeRh, 21 H.6.15.23 H.6.22. 

A man ſhiil aot r: ke 2dvantage ofa warranty which is deſcended up- 
on anothers poſſe ion 10 hich it was not made, as the Lord by Eſchcat, 
he ſhall not rake atfvantige of che Warranty made tothe Tenant, 29 af+ 
34. and in an Afſily by 4.3. the Tenant ay4, that the mother of the 
Plaintiff Teaanc 1 Dower dis leaſe the land to her villaia with warranty, 
whoſe heir the plaintiff is, 8n4 cemands judgmen: &c. and becauſe that 
he ſh-wed not that the Tenant in Dower died dur.ng the jeifin of the vil- 
lain ; ſo thar the coi/aterall warranty might diſcend 119 1 the poſſeſſion 
of the villain, ſo that the rigat was extin& in h's poT-ifion : Therefore 
the Alliſe was awarded, and 7s vide, chat the war:anty which deſcended 
in another poſſeſſion who is in,in the poſt, as here, from the Lord of the 
villain,doth not bind, and fo by the Court, if heh:id Qhewed char ths 
warranty had bound, and the Plaintiff barred againſt the villain, be had 
now been barred, and Sic vide, that che Lord may rebut by warranty diſ- 
cended in the poſſeon of bis vi lain, 22 Aſp. 27. 

By Schard, If land bewirrantedto a man, it is certain that his heir 
hall noc have the warranty unleſs thit he be named, no more the heir of 
the aJign. Stone contrary, for that right which isin the Father, deſcends 
to the {0n, whereupon Schard ſayd, we had not the land by dſcent, 19 E 

2.Fitzh. warranty 85. 

_ Hein Remainder being received upon default of the T enant in rail af- 

ter poſſibilicy, 8&c. pleaded warranty and admitted, but for other cauſe, it 

was holden no bar, 45 E 3 18. according, 38 <d.3.32. 

Tenant in tail:makes a feoff.nent to the Father and the Mother, and to 
the heirs of the Father with warranty, the Father dyes, their heir hab the 


poll; flion 
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poſſeſſion of the Land, andrebutts, but youcheth not during the life of 
che mother , 11 E.3.4ge6. Per Stoff, butif he had come to the poſleſ- 
ſion by the ſurrender ot the mother, it ſeems clearly that he ſhall vouch. - 

Ifienfeoff one , and warrant the lard againſt all men, ard do not ſay 
that is, ſhall be to the feoffee and his herrs, yet this enſues the words df the 
feoffment, 22 £4.55: Kebble and fenney Juſtices, and 12 Ea.2, Stath. 
Warranty agrees adjudged a good barr, F:tzh. voucher 262. apgreeth, 
and by this warranty he and his heirs ſhall be bourd to warranty, asif 
they were named. 

A feoffment is tnade to two, and warrants In forma pradifta, it ſhall be 
tended to them, their heirs and aſlignes by all the Juſtices. And Haxcke 
ſayd, be could ſhew this adjudged, and that upon Livery made in the time 
of E,2. that the warrant is good by the manner, 14 H,4.13.Perkins 54 
accords, that he ſhall be bound and his heirs &c. 

Feoffment with warranty to the feoffee, & h1redibar prediftis , this 
ſhall be to the heirs ofthe feoffce, Perkins 41, 

If Tenant in tail hath warranty, and is diſſeiſed, and one who bath an 
elder title recover by Aﬀiſe againſt the difſeiſor, the Tenant in tail hath 
no remedy for the warranty againſt the Donor, 4 H.7:2. 7ay. 

It ſeems by Sk-een, 3 H.4.1. That without re-entry this Tenant ſhall 
not have advantage of the warrantyto his Anceftors Eftate 46. E: 3. 18. 
this is to reFut,nvt to vouch, 

It fees by the book, 29 Af. 34. The Lord by Eſcheat ſhall take advan- 
tape of the warranty of him that is dead , © xere, But it ſeems otherwiſe 
there 1: he which made the warranty ſurvive him who dyed , &c. then ic is 
no bar; 18 £4.3.29. Thatin the firſt caſe he is ror barred, 

The Afſtign rebuts by warranty, although he be not named, for it runs 
wich the inheritance, not ſo of youcher, by Hi//, 14 H.4.5. 21 H.7.9. Poll 
agree; hrothe Diverſity, 19 £.3.29*Th. agreethto the Civerſity; that he 
ſhill rebu-, but nor vouch, without the word 4ſſigne. 

If Feoftce with warr:nty releaſeth to me his Ditſeiſor, I ſhall be his Aſ- 
ſignee to rebutt, 26 Af. 39 Thorpe, for the ſecond or third aſſignee, hath 
pleaded warranty , it he be Tenant in afliſe; and ſo was the opinion 
clearly, 

A Semi doth purchhaſe a ward, and takes a husband and dyes, the 
hus band ſhall have the warranty of the Feoffor of the wife, becauſe it is a 
chattell lawfully veſted in bir, yet he is a ſtranger thereto, ſo it is if he be 
be ſued in the [fe time of the wife, 0 £.3 6. and 1 4. adjudged 29 Edw.z. 
Stath. warcanty, the bus band pleacs this, vide29 EF. 3.48. 

Feoffec with warranty makes a feofiment with war:tanty, and takes 
back the Eftate to bim and to his wife in fee, and becauſe the husband and 
wife being ſued they may vouch the hu band, and by ſuch a way to come 
to warrant, for hes privy thereto, the opinion there was, that they 
ſhould rebur, 26 E.3.56. 25 E.3.50. accordeth. 

The Aſſign of an heir rebuts by a warranty to tbe feoffee, his heirs »nd 
Aſligns, 
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Aſſigns. 14 £aw.3-Feteh. warranty 23.7 £.3.34. aceor.and adjudged. 

The Ailignce of an Afiignee rebuts by warrancy £o the feoffce-and his 
| aſlipnes, 38 Z.3.21- 

The Allipnee of an Aſſignee relyeth upon:the warranty of the Anceſtor 
of the plaineift in an Aſliſe in barr, and Schard notwithſtanding did award 
che Alliſe, 24 E.3.32. 

One did plead a feoffment made by the Anceſtor of the Demandane, 
with warranty to .S. whoſe eſtate he hath, to him and bis heirs, and 
bound him and his beirs to warrant, and if you be ſued of another, &c. 
judgment, if you can demand avy thing, and becauſe he hath ſayd-rhat he 

will warrant you againſt another , and for that cauſe ought to be a barr, 
he ought to fhew bow he was Aﬀtigace, he ſhewed how he was heir of the 
Feoffece, &c. 8 E: 3:10: 
. If warranty be made to a man, his heirs and Afſtgnes, the heir of the af- 

ſignee ſhall reburthereby : And H:// ſayd that he ſhall vouch, 19 £4 3: 
Fitzh war. 58 agrees13E 1,9: war. acc; ofthe voucher adhadped, vi 
10 E:3:9. k 

Collarerall warranty or lineall being made to one who bath the pol. 
ſeſſion is good & ſha] bar during the poſſtiion, but if the diſcontinuce en- 
ter upon that poſleſſion( /ci/, )becauſe that he diffeiſed him, or. that he had 
broke the condition &c, the warranty is taken away, Lice fol. 168: pla; 
Fo. yet the releaſe enures tothem, 
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LUI. How Warranty ſhall be pleaded, 


N an Aſife by 4: B: The Tenant ſayd, that the Mother of the plaintiff 
Hon: in Dower, leaſed the land to her Yillain with warranty , whoſe 
heir the plaintiffis, and demands judgment &c: and becauſe that the Te. 
nant in dower dyed during the ſeifia of the villain, fo that the collaterall 
warranty might diicend upon the poſſ: (on of the viilain, ſo chat the 
right was extiac in his poſſcfion ; Therefore the Aſiſe was awarded, 
and {ic per Curiam, if he had ſhewed that the warranty hid bound, and 
the plaintiff barred againſt the villein,he hath been barred now, 22 Aſ'p, 
37.undſoin an Aſſile, the Tenant pleads releaſe with warranty by the 
Anceſtor of the plaintiff made to VA. by which the right is extinQ, no 
plea, without ſhewing how the ation of the plaintiff was once extin by 
the warrrnty made to #9. whoſe eftite he hath, and then good, 22 Aſſ: p, 
69. Ss he that pleads warrauty of. /, 27. whoſe heir the Demandaar is, 
and ſhewech not how he is heir, chis is error, but if hee Chew how he is 
heir, and the conveyance not to be feen, yetif he be heir indeed, this is 
ſufficient, vis. If he tay the ſon of 7 whereas he is in truth the ſon of x7. 
Dued nota bene, 37 All. 5, 

in Treſpaſs Ys & armir, The Defendant ſayd, That the placeis four x- 
cres, 


Warranty. 
res, of which 7. $.was ſeiſed in fee,to whom R. the Anceſtor of che plain- 
tiff whoſe heir he is, releaſed a1) bis right, with warranty by this Deed , 
&c. whoſe eſtate the Defendant hatb, and demands judgment, if againſt 
this warranty &c. © xere. for be conveyed not his titie by feoffment, nor 
otherwiſe, and 2«ere if 1.S. were diſſeiſor , and he which had the right 
bath releaſed unto bim, and the Defendant diſſciſed 7. S. and had the 
deed,if be ſhall plead.rhis, by reaſon of his poſſeſſion, and by Pigor and 
Bridges , itis no-ples, but Starkey contrary, /dzo qutre, 21 E.4.18. 

The Teuant pleads in bar ofan Aflile , thic the plaintiff himſelf in the 
ſeifin of xy. whoſe eſtate he hath, by Charter did give, grant, and 
confirm the ſame Tenements to him 1nd his heirs, and bound tym and his 
heirs to warranty, and ſayd moreover, that if he were ſued by a firanger, 
that he ſhould be bounden to warrant, as the Aſſign of #.and demanded 
jadgment, and ſh: wed forth the Charter, and the Deed of Afiznment , 
and the Court did compell him to ſhew how he was the Aſſign of xy. 10 
E.4.41. 

In a Formedon in Diſcender againſt zy. 7rew. One 7, Father of the De- 
mandant,releafed and quiteclaimed to this /.and one R.to them and their 
for ever with warranty , and demands judgment, if &c. And ſays that he 
had aſſets &c. Gayne, He ſheweth not how he bath the eſtate of R. whe- 
ther by neviverthp, or in other manner, ſothat he was ſole voucher, 
and alſo he doth no: barr us but for the moyety, according as the Tenan- 
cy was in him, when the Deed was made. Schard. He is not here in as in 
way of youcher, but ta bar the Action, and you ſuppoſe him Tenant of 
the Tenements by your Writ, by which he ſhall be received” to plead in 
barr. Gayne pleaded nothing by diſcent in fee, and others contrary, 10 E. 
3,47. Fitzh-warranty 56. 

In an Afﬀiſe of Common of paſture, the Defendant pleaded in barr by a 
Deed of the Father of the Plaintiff , by which he had releaſed and confir- 
med co the Tenant of the Landto hold in ſeverall with Warranty , the 
Plaintiff demanded judgment,fince that he had brought the Aſliſe of his 
own ſeifin, and hath alledged nothing but the Deed of his father which 
extinguiſheth not his right, if heſhew not that his Father bad right in the 
Common at the time &c. of the making, and this he hath nor done , and 
the Warranty in this caſe falleth not in Barr, for which we pray the Afſ- 
ſiſe : Banck , If hedemand the land , ſhall the Deed of his Fathers Wil 
lye againſt bim in barr without Warranty, q#aſ7 dicat no , no more at 
this time, ſithence tha: the Warranty barrs not in this caſe, and after- 
wards he awarded the Aſliſe, for that cauſe, 22 Aſi/e p. 38. 

The Warranty of every Anceftor of them who may have claimed eftate 
before him againſt whom che Warranty is pleaded , although that they 
claim not the eftate, nor no mention is made of them in the VVrit, is nor 

a barr without Aſſets , for itis lineal], and this ſhall be ſhewed by the 
Tenant in his bar, ( Sci/. ) bow he might have been his Heir , as where 


the Tenant in taile hath iſſue two ſons, and diſcontinueth , and the —_ 
oth 
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doth releaſe with warranty, and dies without iſſue, this is lineall co the 
younger, - Can/a qua ſupra, but if the elder releaſe with warrancy, and 
dieth, living his father, it is otherwiſe, for then be was not any wayes in 
caſet hat he might claim the eltic, and ſo is the diverſity, by Schard, and 
Wilhy, 25 Ed. s, Fitzh.warrantyq3. 

In Treſpaſle, if the defendant ſay, that the place in which &c. was his 
Freehold at the time &c.- now if the Plaintiff will conclude him ſo to fay, 
by reaſon of a Feoffment of the anceſtor of the defendant whoſe heir he 
is, and with warranty &c, and rely upon the warranty, it behoves him 
£0 (ſhew the deed thereof, nicntes, that ic be ina writ oi Treſ- 
paſſe &c. Perkins 138. d, 

A woman brings /ur c#i in vita of Seifin of Alice her mother, ſuppo-« 
fing that the Tenant had not entred cill atter the Leaſe which R. che hus- 
band of Alice,made Scot, after the death of Richard. «Alice was ſeiſed 
of the ſame Tenements in fee, and gav? them co one F. wiuvle eftate the 
Tenant hath, to him and his heirs for ever, and binds him and his heirs 
to warranty. #aſſer, ſhew how have you his eltace, and toy doth the 
warranty extend it ſelf tv you ? Scar, Alice did aliea to ##, the anceſtor 
of the Tenant, whoſe heir he is &c. & alt; e contra, HS, £4.3. 10 Fugh. 
warranty 49. : 

In a Formedon in diſcender by W. againſt one C. of a Grant made to 
B. and C. his wite. Beth R great Grandiather of #. now Demans» 
dant, gave theſe Lands to B. and C. his wifs, to chem anl1 cheir heirs in 
fee, and bound him and his heirs to warraacy, and C. diech, and ÞB, the 
husband ſurvived, whoſz eſtate the Tenant hach, 4nd 'demanded Judg- 
ment, if againſt the deed of his anceſtor &c Che/d, this Rich. is the 
fame perſoa which we have ſuppoled, that gave in Fee Tail ro the ſame 
B.and C. and fo his plea is contrary co-our writ, by which we will aver 
our Writ. Belk. I rely onely upon the warrancy. (he/d bur then how 
have you his eſtate ? Thorp, che greatelt itran cer in the world ſhall bz re- 
ceived by you, to bar by the warranty, wich-ut ſhewing how he had his 
eftate, but in caſe of youcher it ſhall not be ſo, wherefore give an anſwer. 
Cheld, not the deed of R. our anceitor, & ali contra, 42 Ed.z.19. 

If I vouch ewo, and ſhe their deed to bind them, and the one confeſ- 
eth the D:ed, and the other deems the deed, upon which I ſue co iſſue, 
and it is found againſt me, I ſhall recover againſt the other bur the moie- 
ty, yetif I had demurred upon him, upoa his confeſſion, and not an- 
ſwered to the other, I ſhould have recovered the whole warranty againſt 
him, by Stone, and the ſame Law is, where I youch two, and the one ſaith 
that he is within age, and I ſay, that he is of full age, and it is foynd for 
him, I ſhall recover againltthe other buc the motecy,alchoughthat he do 
acknowledge the deed, and I ſhall be barred agaialt che infanc for ever, P. 

10 Ed 3, Fitzh warranty 75. 


LI1V. How 


Warranty. 


LIV. + wha man. may qualifie the force of a nerranty by his 
Deed, i) | 


; f Here a man gives Lands in Tail, and warrants the Land to him, his 
heirs and aſligns, and he aliens in fee, and dies without iſſue, this 
warranty ſhall be a bar againſt the Donor in a Formedon, in remitter. By. 

Formedon 1 5.7 Ed. 3.35. 46 E.3.4. Concord.y E.z. 34. Fitzh. warranty 
44; 10 Ed.zg. Fitzh. warranty 52. 

- Note, that four acknowledged certain tenemens ro be the right of R. 
H.” and grants the fame Tenements to R,H. and A, his wife, and to the 
heirs of R. and would have them and their heirs bound to warranty &c. 
and the Court would not permit them, but bound them, /and the heirs of 
one to warranty &c. 2Y E4.3.27.Fitzh.,warranty.z1t concordat. per (ur,2.4 
Ea.3 .66. Fitzh.Warranty 50. but there, becauſe it was of Land in Gayel- 
kind, the warranty was accordingly, 

By all the Juſtices in the Exchequer chamber (except 7»»e) that a man 
would warrant Lands to bat him and his heirs, but not to be vouched, nor 
to render in value, he may warrant for him and his heirs againſt the Dean 
of Þ. and his ſucceſſors, or the like, who have notitle, or with this 
clauſe Proviſo ſemper, that the party nor his heirs, ſhall not vouch the 
Feoffor nor his heirs, norſhall recover in value, for. he may yet rebut 
and pleadthe ſame in bar,and therfore the Proviſe doth not reſtrain all the 
ſtrength of the warranty, and therefore it is not void, and he may make 
the warranty abſolure, and make a defeafance' by Indencure, that if he 
vouch, that the warranty ſhall be yoid &c. and this is held good by all 
the Juſtices, and the other way alſo, by all but 7-»e, yer Sir Robert Brands 
ell late chief Juſtice of the Common Pleas deviſed another warranty, 
which is now uſed, (/ci/.) that the warranty for him and hig heirs ſhall 
warrant againſt him and his heirs, and by this the Feoffee ſhall rebut, bu 
not vouch, 7 Hes 2.43. 

If a man infeoff with warranty, provided that the Feoffee nor his heirs 
ſhall never have in yalue by force of the warranty, this is a good condi- 
pore Prima that the Feoffee may take advantage by rebutter, Perkine 
142 6. | 

Vide the Title of Counterplea of warranty, or of binding. 1. Where 
a man may vouch by warranty, which begins by difſeiſin, and yer he {Fall 
not be barred by fuch warranty inan ation brought of the ſame 
Land : and fee there the entry into the warranty, ſaving to him his act.» 
on, and entry into the Warranty, as he who is to have nothing by des 
ſcent, 50 E4.3.12., | 

*A man ſeiſed in right of his wife aljens in fee, and the heir of the wife 
" confirms the eſtate to the alience with warranty in the life of hig mother, 
and after the death of his mother he was barred by the warranty in a /wr 
000009 C14 
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end/in vita, otherwiſe it had been, if the clauſe of warranty had not been 
in the deed, twns fattum non valeret,10 Ed.2, Fitzh. warranty $2. 


The force of Warranty: ina deed. 


L V. The force of lineall Warranty. 


H* which demands fee tail by writ of formedon in Deſcendey, ſhall 
not be bound by a lineall warranty, buz where he hath aſſets by de- 
ſcent in fee ſimple from the fame anceſtor, who made the warranty 
Littleton fol. 160.pla,18, agreeth 10 Ed. 3.47. Fitzh. warranty 56. and 
in formedon in Fw vos Aa of a gift made to his Grandfather in Tail, and 
he made the deſcent to N. as ſon and heir, and from VN. to the deman- 
dant, as ſon an heir. Bacon, N, your father enfeoffed us in fee by this 
deed with warranty , Judgement, if the ation, Linc. you ay not that 
we have aflets by deſcent, and the Statute doth reſtrain the alienation of 
the Tenant in Tail, Judgment &c. Schard,. the Statute ſpeaks of him to 
whom the Land was given, but ſichence that X. is the ſecond in the entail, 
you cannot ſay he is reſtrained by the Statute, Heyr/, you may try the 
Law, if you will lofe your Clients Land, and I tell you that the intent 
of the Statute was, that the Land ſo given ſhould continue in the blood, 
notwithſtanding the alienation of rione that was in the line, for which 
cauſe was the Statute made by all the Councell, and in ſuch manner the 
Law hath uſed fince that time, and we will not change the Law uſed ſince 
that time, whereupon he faid, that aſſets deſcended from N. and deman- 
ded Judgment, »: /xpra 5 Ed. 3.19.Fitzh.warranty « 9. 

Ina Formedon in difſcender, rhe Tenant pleaded the Feoftment of the 
Father of the Demandanc with warranty, with this that he would aver 
that the demandant had aſlets by diſcent &c. and the demandant ſaid, he 
had nothing by deſcenc, ard the Jury ſaid, that the Father *of the de- 
mandant nine dayes becore his death, to diſavow the warranty, that the 
Heir ſhould not be barred by the aſſets, enfeoffed him who is now de- 
mandant of the Land, 'which is ſuppoſed he had by deſcent in fraud &c. 
wherenpon it was awarded, that this fraud ſhould give him no advautage, 
and that he ſhould take nothing by his writ &c, TM. 34 Ed.1.Fitzh. wa-- 
ranty 88. and where Tenant in Tail aliens with warranty and dieth, and 
aſſets deſcend to his fon &c. his ſon ſhall be charged in a writ of warran- 
ty of Charters by the warranty, and ſhall be vouched. Adjudged by the 
Court, temp. Ed. 1. Fitzh. warranty 89. agreed by Yavaſenr Juſtice, 21 
H 7.39. 

In a Formedon in diſcender, the Tenant ſet forth the deed of his an- 
ceſtor in Tail with warranty, aad demanded Judgment, whether againſ 

the deed &c, Gain, they have not ſaid we have any thing by deſcent. Po/e, 
Ic 


Warranty. 


It needs not, for the deed bare date before the Statute, and the other 
cannot gainſay the deed &c. whereupon the Writ abated &c,12 F4.3. 
Fitzh, warranty 34. 

By Newtey, if the affets be aliened, or recovered, the heir in tail ſhall 
reſort to his Formedon, notwithſtanding the lineall warranty, otherwiſe 
upon collaterall warranty, 19 H.6.5g. 

If Tenant in tail hath iſſue two daughters, and dieth, and the elder en- 
ter into the whole, and thereof maketh a Feofftment with warranty, and 
after dieth withour iſſue, in this caſe the younger daughter is barred as to 
the moiety, andas to the other moyety ſhe 1s not barred, for asto the 
moyety which belongs to the elder, it is a lineall warranty, and as to the 
other a Collatera)l warranty, Lit:/,fol.160.p1a.16. whereto agreeth Per- 
kins 98. f. 

If I be diſſeiſed, and my brother releaſe with warranty, and entreth 
into Religion, his warranty ſhall bind me,although he be living, for I ſhall 
have his Land by deſcent, and by conſequence the warranty is deſcended, 
and it is faid in the ſame plea, that if a Parſon of a Church be difſeifed of 
the Land which he hath in right of his Church, that the Releaſe of his 
brother with warranty ſhall bar him for his life &c. in an afliſe &c.P. 34 
Ed 3.Fitzh. warranty 71. 

- Lineall warranty ſhall not bea bar to the iſſue in Tail withour aſſets, by 
the equity of the Statute of Glouc.11 Ed. 1.Raft. Recognic. P lowden 127.2” 
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LV I. What ſhall be ſaid to be aſſets in a Formedon, with other 4- 
ions to bar the heir. 


N an aſliſe by Newton, If Tenant in tail diſcontinue and dieth , 

and aſſets deſcend}, and the iſſue alieneth the aſſets, and bringeth 
a Formedon, he ſhall be barred ; otherwiſe it is where he aliens the al- 
ſets, and afterwards debt or Covenant is brought againlt him upon his fa- 
thers deed. Note the diverſity, herewith agrees,43 £4.3:10. 19 H.6.4. 45. 
and 46. 

Fide titulo formedon 40.afſets by the Tenant in Tail taken in exchange, 
ſhall not bind the heir in tail, if the heir agreeth not thereunto, but wat- 
veth the poſſeſſion, and yet it is otherwiſe of other land defcended, 14 
H.6.2. 

If the demandant in a Formedon be barred by warranty and aſſets, al- 
though the afſets be afterwards evi&, yet the Tail is gone for ever, 2nere 
de hoc, 3.4.P.& AM. fol. 139. plac. 32. 

Ina Formedon, the warranty of the anceſtor with affers defended &c. 
was pleaded in bar, and the Demandant faid, nothing by deſcent, the Ju- 
ry-found, thar nine dayes before the dearh of the anceſtor, he with intenr 
to hinder the heir of the aſſets, enfeoffeth him of the ſameLands &c. by 

| O00002 ſraud 
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fraud &c., whereby he was barred, for he ſhall not take advantage of the 
fraud; 34 Ed.1Fitzh,warranty $8. 12 and 13 Eliz.295.plac.16, 

Ina mare impeait, by Keble,an advowſon is not aſſets ina Formedon, 
forit is not valuable. Davers and Yavaſony contrary , for every 20 |. 
by the year of an Advowlſon ſhall be valued at 205.5 H.7.32. Pollard, 
that it is aſſets, though it be no profit to. him to whom itis aſſets, but a 
promotionfor his friend, the which proves the fee to be in the patron, 1 2 
HS. 9. 4. | 

Hamage nor fealty are not in aſſets in a lineall warranty, for they are 
not valuable, Perkins 52.f. — 

. Rent deſcended to the Iſſue in Tail by way of extinguiſhment ſhall be 
ſaid to be aſſets, Perkins 54.f. Fitzh. eAſſets War. 29. 

The Statute of Glowe, cap. 3. grants that upon the alienation of the 
Tenant by the courteſie, if the warranty be pleaded againſt the heir, if 
he hath aſſets by deſcent, he ſhall be barred, but if aſſerts be not then de- 
ſcended, but aftexgwards.do deſcend by the ſame father, then the Tenant 
ſhall have recovery of the Seifin of the mother by'a writ of Judgment, 
which ſhall iſſue out of the Rolls of the Juſtices before whom the Plea was 
pleaded &c. and by the equity of the ſame Statute it istaken, that if the 
warranty ofthe Tenant in Tail with aſſets be pleaded in bar,where he hath 
not aſſets, but afterwards aſſets deſcend to the ifſue,the Tenant ſhall bave 
a Scire facias to have the aſſets, and not the Land Tailed, for if he ſhould 
have the Land tailed, and hath aliened the aſſets, the iſſues inheritable to 
the entail, ſhouldatterwards have their Formedou, and recover the land 
entailed, becauſe that to make a perpetuall bar againſt the iſſue of that 
which the Feoffee with warranty ſhall have, it was held more reaſonable 
to give the aſſets, then the Land in Tail to the Tenant, and upon this rea- 
ſon he had a Scire fac. for the aſſets, and not for the Land in tails P /ow- 
den 110.4. 
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LVII. The force of Collaterall warranty. 


y Littleton, Collaterall warranty is a bar to him that demands a' fee, 

and alſo to him that demands fee tail, without any other deſcent in 
fee ſimple, ſaving in caſes which are reſtrained by the Statutes, and ſome 
other caſes, for certain cauſes, as fhall hereafrer be mentioned, Lje.fol. 
160. pla.19. and by 19H. 6.59. Collaterall warranty deſcended ſhall 
bind the right, and extinguiſh the tail and. the right : ſo. that a man cans 
not be remitted after it doth deſeend, for lineall warranty with aſlets is-a 
bar to the entail, but collaterall warranty is an extinguiſhment of the 
tail, ſo that although the Tenantin tail, or his iſſue enter after this. and 


die ſeiſed, and his heir be in by deſcent, yet he ſhall not be. remitted, for 
the reaſon aforeſaid, 


Tenant 


* 


W. arranty. 


Tenant in Taile of an Advowſon in groſſe, grants the ſame to pp. 
N. in fee, and the anceſtor collateral] ro the Tenant in Taile doth 
releaſe with VVarranty , and dieth without iſſue, the Tenant in Tail 
dieth, the Church is void, 44. N. preſents, and the iſſue in tail brings a 
Quare impedit, the other pleads the releaſe with warranty, and the dying 
without-iſſue; -andit was adjudged a good bar, for that he claimed the in- 
heritance, otherwiſe it is it he claimed for term of years, 15 H.7 9. 
Tenant in Tail of an Advowlſon in grofle, and a ſtranger doth preſent 

by uſurpation, the ſix months paſſe, and the uſurper grants the advow- 
ſon to a ſtranger in fee, and the Tenant in tail dieth, . and the collateral| 
anceſtor of.the iſſue in Tail releaſerh to the Grantee -with warranty apd 
dieth without iſſue, and the opinion of all the Juſtices' of the Common- 
Pleas was, that the iſsue in Tail ſhould be barred, becauſe the Grantee 
had the fee at the time &c. and by YVavaſor, if Tenant in Tail of a Rent 
rant the ſame in fee,and an anceſtor collaterall releaſeth to the Grantee 
with warranty, and dieth without iſsue, this is a bar, and: he faith, thar 
all his fellows were of the ſame opinion. But if Tenant in Tail of Rent 

rant the ſame land in fee with warranty,this fhal be no bar,if the ifs1e will 

iſtrain, otherwiſe it is, 1f he bring a Formedon and adnut the diſconti- 
nuance, and this is where aſvsets is deſcended with the warranty : but if 
Tenant in Tail of an Adyowſon in groſse grant the fame in fee and dieth, 
and-his collaterall anceſtor releaſe with warranty, and.dieth withour iſcue, 
the Juſtices ſaid, that this ſhall be a bar alſo, but they ſaid, it was not ſo 
clear as the-uſurpation, becauſe the uſurper hath the fee by uſurpation, 21 
H.7.39. : 

By: Finchden, If there be Tenant in Tail, the remainder to EF. in Tail, 
the remainder to C.._ in Tail, and the Tenant in tail dieth- without iſfsue. 
E. inthe firſt remainder makes a feoffment with warranty, and hath iſſue, 
and dieth, and after the iflue diech withour iſſue, and {\. in the ſecond 
remainder is heir to him, he ſhall be baried by this warranty, alyough 
that the iſſue of E, ſhall have nothing by deſcent, ſo that he was not bar- 
able. Kirton Serjeant was of a contrary opinion, 41 £4. 3.fel.7. 

He which pleads-collaterall warranty ſhall not conclude to the action; 


7 Eliz 27.1.8. fol:22.Fitzh. that a man may plead warranty and de-- 


mand judgment, if Action, in Treſpaſle. 

Although the iſſue, after collaterall warranty cometh to the Land by 
deſcent, as by a Feoffment from his father after the warranty, he is not 
remitted; nor ſhall put out the Leſſee of the Leaſe of him to whom the 

was made, for ſaith Dyer, the warranty binds the right, 7 Eliz. 
Bendloſe faith,that a man cannot make a title by collaterall warranty. 
In a forcible entry upon the Statute of 5 Rz.2. the defendant pleaded a 


ift in Tail from bis mother, the Plaintiff ſaith, that after the death of 
is father, ?. $. was ſeiſed, to whom his father releaſed with warranty, 


and itis a-goed title, 18 E4.4. fol.13. 


It ſeemeth, thata man may make a title at large, in an aſliſe againſt a - 
collaterall.; 
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collaterall warranty, for that it giveth not the right, 16 A//e, in aſliſe 
che Plaintiff may make histitte by collaterall warranty. 

Littleton fol. n 59.pla. 14.faith, If the middle ſon of Tenant in Tail re- 
leaſe to the diſcontinuee with warranty, and the father dieth, and be die 
without iſſue. This is collaterall to the elder ſon, but if the elder ſon di- 
eth, it is but linealt to the younger, and it ſhall not be a bar, and if the 
warranty had given the right, then nothing deſcended to the younger. 

A man recovers againſt his mother, and before execution the mother 
alieneth with warranty and dieth, it ſhall be a bar, 16 Af..16. 

Littleton fol.163.pla.32. & 33. faith, That the warranty by Tenant 
by the courteſie, or Tenant in Dower, or for life, upon a Feoffment by 
them made, ſhall bar him in Reverfion, if it deſcend unto him, and yet 
his entry is lawfull &c. if this warranty had not been. 

In an Aſlife it was in manner 2greed , That if a man releaſeth with war- 
ranty to my Tenant for life, the Reverſion to me and dieth, and I ſue his 
heir, yet I ſhall not be barred, for the Reverſion continues m me, bur if 
my Tenant for life bedifleiſed, and my anceſtor releafeth with warranty 
tothe diſſeiſor, and dieth, this ſhall be a bar, 45 E4.3.21, 


li 
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LVIIL. The expoſetion of the Statute of Weſtminſter 2. c3. 2. 


Ormedon in Reverter, the Tenant pleaded a Feoffment of one T, an- 
ceſtor of the demandant, with warranty in Bar. Th. and was Tenant 

in Tail, whoſe alienation was reſtrained by the Statute. Pole, you de- 
-mand the fee &c.and the warranty is at the common Law.7h., The Statute 
willeth , neither by Deed; nor &c. by which words every manner of 
Deed is extinguiſhed equally for him in the remainder, deſcender , and 
reverter, and adjourned, 15 £4.3.Futzh. warranty 27.6 41 Ed.3 Fitzh. 
warranty 16. Is Formedon, in Reverter, ſuppoſing that his father gave 
the Land, he makes the deſcent to him. Bell, One Piers his uncle was 
ſeiſed, and enfeoffed our anceſtor, and after releaſed tothe fame anceftor 
with warranty, and bound birz and his heirs to warrant, and the deman- 
dant is heir to Piers, Judgment &c. K#rton, This Piers is the ſame per- 
ſon to whom the Tenements were given in Tail, and the father of the de- 
mandant overlived Piers, and the Stacute willeth that the ifſue in Tail, 
nor he in Reverſion ſhall not be barred by the alienation of the Tenant in 
Tail, by which, judgment, whether the Deed of the Tenant in Tail &c. 
Belk TheStatute willeth, that the Donor nor his heirs, nor the iſſue in 
Tail ſhall not be barred &c. and this is intended between ftrangers, and 
not between privies, for the mifchief at the common Law was fuch, that 
afrer ifſue he that was aſtranger, and not privy-in blood, fhould be:bar- 
red by his Deed, and for this cauſe was the Scatute made; forthat this 
was againſt the will 0t the Donor, that the ifſue ſhould be barred, and 


allo 
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the inconvenience that the Denor ſhould be barred there, where he was 
not of the blood, but a firanger, that the iſſue nor the Donor ſhould 
not be barred, by which, fithence that he is privy, and demands the Fee- 
fimple; and the warranty continues at the Common Law he ſhall be bar- 
red &c. Kirton, The Statute ſpeaks neither of Privies , nor rangers, 
and the Law is ſuch, that the1ſſue ſhall ayoid the deed: 

Finch, To what intent do you ſay, that the Donor ſurvived ? K :ir10n, 
We underſtood that Piers was iſſue of the Donor, and then the Caſe is 
the better for us. Finch, You ſay true,for one way it were the better,and ir 
is fard in our year-books, that Juſtice Her/e was at the making of this Sta- 
ute, and he faith, For that the Law was, for that after iſſue, that the 
Donor who was a ftranger who ſhould be barred, and for this miſchiet 
was the Statute made : tor which cauſe firhence the Statute was made for 
this miſchief, and you are our of the miſchief, and out of the Statute, ir 
is reaſon you ſhould be barred, it was adjourned, fee 15 Ed.3. the like 
Caſe,and5.7..o. and »7 E4.3. See concerning warranty in the Title of 
Counterplea of warranty divers times &e. and 7 E4.3.48. Fitzb. Warran- 
ty 46, By Trew, the Statute ſerves not, but for the iſſue in Tail, and 
him in the reverter. Pays. The Statute willeth, that the will of the Do- 
nor ſhall be obſerved, and it is the Will of the Donor, that the Tene- 
ments remain to him &c. as well, as it ſhall be, if the Uncle ſaved the re- 
verſion to himſelf. Herle, the Statute willeth, that they to whom the 
Tenements are given, not having power to aliene, ſo that it deſcends 
not” to the iſſue, or return to the Donor, and in this point the Statue 
willeth, that the Donors wil lin all things be obſerved but the Statute faith 
nothing of him in the remainder. Scot, If the remainder of the Uncle 
be entailed to” F. in fee Tail, he ſhall not be bound by the Deed of P. 
Sch. the Law'is otherwiſe, for he in the remainder, what eſtate ſoever is 
demanded, he is not helped by this Statute &c., _ 

Formedon in deſcender, of a Deed made to his Grandfather in Tail, 
and makes the deſcent to the Father, and from the Father to the Defen- 
dane. Hil, One R.your uncle, brother to your father, whoſe keir you 
are, enfeoffed us of the ſame Land, with warranty, Judgment, if againſt 
the warranty. Clope, This R, was brother to our father, and ifſue in tail, 
and by poſſibility of the Tail in his life was inheritable, and the intentof 
thoſe which made the Statute was, that they which »were ifſues in the 
entail, ſhould not aliene, and as fithence that he had pleaded no diſcontt- 
nuance by the ſame anceſtor, judgment &c. Be/k. when he that was the 
younger ſon made the warranty, if in his iife time, you which are the iſſue 
of the elder ſon had died withour iffue, this warranty ſhall not be a bar 
againſt the ifſues of the younger ſon, without a diſcontinuance, forhe 
was at one time inheritable by the entail, and that lawfully, but againſt 
you it ſhall be a bar, for you were all in another courſe, chen his ifſues 
thall be, wherefore be you well :dviſed. Afterwards he pleaded,not the 


Deed of his Uncle &c. and others were of another opinion, and fic 4& 
parriam, 
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Warranty. 
patriam, T.8.R.2. Fitzh. Warranty 101. And Per Stoxe, The Statnte re- 
ſtraines the power of the iſſue in taile toalien in prejudice of him in Re- 
verſion by expreſs words. Then a Fortiori, n man ſhall intend his power 
£0 be reſtrained to prejudice of the iſſue in taile, where the Statute re- 
ſtrains the power of the Donee: and no man can intend the ſtate of them, 
who areto be inberitorsby reaſon of the ſame gift to be of another Con- 
dition then the eſtate of them to whom the Tenements were given. Schard 
#. the brother of the Demandanr releaſed to us by the Deed ( as above ) 
and that Aſl esin lands deſcended unto him in fee, after the death of the 
ſaid #. &c. 4 E.3.28.Fitzh. Warranty 57. ( oncord.20. E.3z. Fitzh.Ware 
ranty 39. 

Formedon in deſcender of a Grant made to his Grandfather in taile , 
and mzkes the diſcent to IV, as ſonand heir, and from XN, tothe Deman- 
dant as ſon and heir, 

Bacon, Y our Father enfeoffed us in fee by Deed with Warranty, Judg. 
ment,ifthe Action &c. 

Linc. You ſay not that we have Aſets by diſcent, and the Statute re- 
ftraines the alienation of the Tenantin Taile , by which Judgement , 
&c. 

Schard, The Statute ſpeaks of him to whom the Lands were piven, but 
ſithence that N, is the ſecond in the intail, you cannot ſay that hee is re- 
trained by the Statute. 

Hevle, You may try the Law if you will loſe your Clients Land, and TI 
rel] you, That the intent of ſuch as made the Statute was, thatthe Land 
ſo given ſhould continue inthe bloud, notwithſtanding the alienation of 
none which was in the line, for ſuch cauſe was the Statute made by all the 
Councill & in ſuch manner the Lzw was praRtiſed fince that time, & now 
we will notchange the Law ufed ever ſince that time: whereupon he plea- 
ded that Aﬀers did diſcend from N. and demands Judgment as above, 5 
£.3,19. Fitzh, War. $9. 
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L1X. The force of Warranty by Diſſeiſen. 


N Formedon, the Tenant pleaded x Feoffment with Warranty of the 

Granfather of the Demandant, whereas the Deed was made to his Fa. 
ther , the Demandant (aid, that the Grandfather was Donor , and en. 
ered upon his Father, who was the Donee, and made a Feoffment with 
warranty preſently , and ſo the Warranty commenced by diſſeiſin, and 
it was held a good Replication,and ſo ſee,that collatergil warranty which 
began by diffifn, doth not bind, q6 & 3.6. Concerd, 43 E, 3.7, and g0, 
Eaw.;.12. A man may vouch by a Warranty begun by Diſſeilin, and 
_ ſhall not be barred by ſuch Warranty in 89 Aion brought for the 
ame land. | | 


Formedon 


Warranty, 


Formedon of a gift made to the Father: Blaike, Yonr Grand-father 
by this deed which is here enfeoffed us with warranry,- judgment if &c. 
Th. The Grand- father at the ſame time beld at the Will of our Father , 
without that, that be bad any other Eſtate, and ſo by chatidecd he conld 


not bar us &e. 

Blaiks , It amounts to ſq much as that nothing paſſech, and iſſec ta- 
ken upon it. 

Hill, Another thing you will not plead. 5laiks, He was ſeiſed of the 
Frechold, ready &c. contrary , 17 E. 3.41. Fitzh. warranty 21 


Concord. 43. E.3.7- . 

If one that hath no right entreth the houſe of 4.of Z.& enfeoffethw'th 
Warranty Barretors and Extortioners in the Countrey,for to have main- 
tenance of them of the fame houſe by a Deed of Feoffment with War- 
ranty , by force of which the ſayd «. of B:dare not dwell in the ſame 
houſe, bur goeth out of the fame houſe, this Warranty beginneth by diſſei- 
ſio, becauſe ſach a Feoffment wasthe cauſe that the ſa'd eL. of 5B. leſt the 
poſſcftion ofthe ſame houſe, Lir.157.6.p/a,6,- 

If the Father and ſon purchaſe certain lands and Tenements to have 
and to hold ofthem joyntly &c. and after the Father alienech the whole 
eo another, and bindes bim and his beirs to warranty cc. and after the 
Father dyeth, this Warranty ſhall not bar the ſon of the Moyety which 
was made unto him of the faid Lands and Tenements , becauſe, as to that 
Moyety which was made £6 the ſon, the War: anty began by Diſfſeiſin &c. 
and herewith agree Newton and Paſtor, 22 H:6 51. 8nd Litt.157 pla.5: 
Bucby YY, Herts, it was apjudged, that if be ſhall recover the whole in an 
Aſlife brought againſt the Alience of the F:ther, 13 E.3. 


QC. m_ —_——gs———_ 
——— 


LX. Warranty by Deviſe and Teſtament. 


E Tenznt in taile be ſcifed of Lands deviſable. by Will accord ng to cu- 

teme 4. and the Tenzn! in taile doth alien the ſame Tenements to bis 
Brother in fee , and h1th luc and dye-b, and afterwards bis Brother de- 
viſeth by bis Teſtament the ſame Lands to another in fee, and bindeth bim 
and his heirs cowarrant &c. and dyech. withour iſſue. Ic: ſcemerh rhat 
this Warrant ſhall not barthe iſſae in tail, if be will ſage his Writ of 
Formedon , betconle this Warranty doth not diſcend to the iſſue in raile, 
inſomuch as the Uncle of the iſſue was not bound by force of the ſame 
warranty in hislife time,nor for that he coud not warran the Tenements 
in his life elme, for that thedeviſe could uot take any execution or eft. & 
till afrer fisdeath, and for as muchas che Uncle in his life crime was not 
bound tomartanty, ſuch Warranty could nox Cifcend from him to the iſſue 
in tail, ec, for nothing can diſcend'from an Anceſtor ro'bis heir, hut the 


ſame that was in the Anceſtor, Lire.fol. 166, piac.43. 
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Warranty. 


LXI. Wir ranty by Acquietabimus, or Will acquit. 


an eAudita querela, it is agreed, that Warranty doth imply in it ſelf 
Recovery in roles, and that be which doth covenant to acquit, ought to 
acquit the party in fa&,& that without the words, that heſhal render in va. 
le or acquit, 46 E.3.28, and 6. E,2. Fitzh. Voucher 258. the clauſe of 
warranty was this, I and my beirs, againſt all men will acquit and defend 
for ever, and it was adjudged by Berry, that it was a Warranty, but Lite, 
fol. 166, ſayth, that the word YVarraxtizabimus, only makes the War. 
ranty. 


ee Id, 


LXII, Releaſe wiih Warranty. 


Man doth leaſe Tenements for life, the Remainder to H.in fee, the 

Tenant for life grants over his eftate to one A, in whoſe poſſeſſion an 
Anceftor collaterall of H.reteaſeth with Warranty and dyeth, the firſt Te. 
nant for life dycth, and H.enters, and R, outs him, & H. brings an Afliſe, 
and the Court was of opinion that H, was not barred, becauſe that by the 
Releaſe, the eſtate of &.was not enlarged, 41 E.z.Fitzh. Warranty 15, 

In an Afliſe it is agreed, that where a man relcaſeth to the Tenant for 
life, the Remainder over in taile, the Remainder to the right heirs of the 
Tenant for life, and the Releaſe is with Warranty for him and his heirs, 
and the Tenant for life grants his Eſtate over and dyeth, and he in the Re- 
mainder in tile enters, that the warranty is determined and avoided, for 
the Releaſe entres co all the Eftates, and the warranty cannot enure but 
to him to whom it was made, and cannot enlarge his Efate, 44 Edw: 

*10, 
, In an Br of common of paſture, the Releaſe of the Anceſtor of the 
plaintiffis no barr, although it be with Warranty , for the Warranty 
doth novextend to the Common, if he were impleaded by a ſtranger of 
the Common, he ſhall not vouch by reaſon of this Warranty,nor by con- 
fequence ſhall bar him, but the Releaſe of the Plaintiff without warrg nty 
is good, but if it be with warranty, and herely upon the Warranty, it is 
no barr, 33 E.3. Fitch. warranty 74+ 
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LXIII, The force of Warranty defeaſable. 


x rye in taile of Reat, makes a grant thereof with warranty and di. 
: etb, if the iſſue brings a Forgaedon, be is barred, becauſe be afirmes ir 
FEAR eo 


| Warranty. 

to be a diſcontinuance, 13 H,7.10- yet it is agreed there, that the ifſue 
may defeat it by another way , thatis, by diftreſs, for that it is not a diſ- 
continuance, 33 Ed.3.3r.Formigdon 65. agreeth in all, for it ſhall be the 
folly of the heir that be will bring ad ARion which ſuppoſeth him to be 
out of poſſeſſion, 21 H.7.40. Whereto Yavi/or agreetb, | 

If an Infaat be diſſeiſed, and the Anceſtor collaterall doth releaſe with 
warranty and dyeth, the iſſue ac full age may enter, and defeat the War- 
ranty , but if he bring an affiſe he (hall be barred, for the ſame being in 
force, he ſhall be bound ancill it be defeated by entry, 45 H: 6: 63: 

It is doubted whether Warranty diſcended to a woman Coverc,having 
right in Remainder upon the giſt in tail made to him who made the War- 
ranty with Remainder to her, whether this ſhall barr a Formedon in Re- 
mainder, ſee 3 H.7 9g. 

If Tenant in taile of an Advowſen be, and a ſtranger uſurpe, Tenant 
jn taile dyeth, and the Anceſtor collaterall releaſeth with Warranty and 
dicth. The opinion of all &c That this hall be a bar to the iſſue in tail, 
becauſe the grantee had the fee in the Advowſon, before the heir had pre- 
ſented or recovered by ation: Soif Tenant in tail had granted the Ad- 
yowlon in fee and dyed, and the Anceſtor colſaterall releaſeth with war- 
ranty and dyech, this ſhall be a barr, 15 H.7.9. adjudged acc. But there 
the Anceſtor who releaſed,dyed before the Tenant in tail which granted 
&c. andin a Writ of error upon the judgment, the judgment was afficme 
ed, r H.y 2. agrees of an uſurpation. 

Tenant in taile ofan Advowſon in groſſe, aliens with Warranty, the 
iſſue in a Oware impedit ſhall be barred by this Warranty with Aſſets, 43 
E.3.25. and 26. 
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LXIV. 1f Warranty ſhall barr notwithſtanding no Laches. 


Releaſe of the Father with warranty to the difſciſor of the Grand 
father, ſhall not hurt the Grandfather, and ifit diſcend to his ſon , 
it ſhall hurt him, and ſhall bar bim from entry , andaQtion ofche fee 
Gmple, although there were no laches, for during the life of the Grand- 
father, the ſon could not avoid the Warranty, ſo the warranty of the el- 
deft ſon diſcended in the life of rhe Father, who is deceaſed, it ſhall bind 


the younger ſon, Littleton 15 4.þlas. 11: and 12, 

If the eldeſt ſon Tenant in tail diſcontinge with Warranty , this ſhall 
barr the middle ſon in Remainder, yet no Laches,for.during tbe life of the 
elder brother, he could not bring an aRion, ſo if he releaſe with warranty 
to the diſcominuee of his Father with Warranty, Zirtleton fol.16t, yi.23 


aud E. 4.12, 
Warranty 
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Warranty: 

Warranty ſhall be avoided ſometimes , becauſe there was no. Lache 
in bim upon whom the lands diſcend , as in caſe of an Infant within age 
at the time ofthe Warranty diſcended, made by the Tenant ta Dower, 
who aliens in fee with warranty, Zi, fel, 163. 35. 

At the Common Law, the heir ſhall be barred by Warranty of his fa- 
ther upon alienation made during the Coverture, yer na Laches inthe 
heir, becauſe during the life of his Mother, be could not have aQon, fee 
Lattl fol 163+ 164. 

"The Uncle releaſeth to the diſcontinuee ofthe Father, and dyeth, du- 
ring the life ofthe father, this ſhall bar the ſon and yet no Laches, Z:it/e- 
tow 159- 
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XLV. Whether Warra#ty ſhall make a diſcontinuance, 


Frwo parceners iſſues in taile by diverſe venters, be diſfciſed , and the 
ane releaſerh with Warranty and dyeth without iflue , che other may 
enter ypon the whole, for this warranty is no diſcoutinuance, far the ons 
is ngt heir to the orher, Z3r-fol. 167. pla .46. 

enant for life, the Remainder in tail, Tenant for life dyeth, one in- 
reudes , be in the Remainder in tail, releaſech with Warranty , and it 
was held a diſcontinnance, 43 E.3.9. 12 £ 4-11. agreed by all the Juſti- 
ces, for the releaſe , countervalue, entry, and Feoffment, and che War- 
ranty eoures upon the poſſcftion of the fee, by which warranty, the carry 
of the iſſue is taken away. \ 

If Tenant intaile of a Rent , difſeize the Ter-Tenant, and makes a 
Reoffment in fee with Warranty , this is no diſcontinuance, becauſe 
that the Warranty was made of the land. But 7ownſexd held, That if the 
Tenant in taile of the Rent, releaſeth ro the Ter-Tenant with Warranty , 
this is a Ciſcontinnance, 3 H. 7.12, 

If Tenant in tail ofa Reat in poſſeſſion, grantethir with Warranty, it 
isa Diſcontinuance if the Tenant attorn , 4 H.7. 27. By Briax , Haſty, 
and Fairfax. 

If Tenant in tail of a Seigniory levy a Fine with Warranty thereof, it is 
a diſcontina#nce clzerly,-batif be releaſetd with Warranty to- the Ter» 
Tenant,: hisno diſcontinuance, for nothing puſſcth bat his Righe which be 
had Perſer 43 E.3. Per gueſervitie 18. It Tenant io taile in Remainder, 
_ to Tenant for life with warranty, this barrstheiſſue with aſſers, 34 

Eaw.3.9.. 


How 


Warranty 


How Watranty ſhall be'ayoided and de- 
feated by ſeverall means.” - 


LXVI. If Warrary ſhall bs avoided by Claime and Pty y, and 
how, 


B Y Priſet clearely , where his Botry is lawfull, there the entry 
ſhall ayoid # collaterall Warranty, 25 Hen. 6:63. 24 Zdv. 3: 
48: and 9 Af. p. 15. Anceftorreleaſeth with Warranty, if the beir enter 
in the life of him that warranted, the warranty is taken away for ever, 
( which obſerve well ) and Bebington 11 H. 6: 51: faith, that warranty 
cannot be ayoided bur by entry or continual! claim, which counteryailes 
the wrt firbay got pany oh yarn pos or be » 
preſly ſo pl A by Finch 44 Af: pr 357 1 entry de before the- 
Warranty diſcend, this fliall avoid the Waremty. See the title of War- 
ranty Car.1 1. That where s man enfeoffs another with werranty , there: 
an entry is lawful}, or pat rot Saw or had by a ftranger, by anel- 
dertitle, before that the Tenant hath vonched in a: P recipe py reddat, 
or before requeſt of warranty made in Afﬀiſe, ſhall defeat rhe Warranty. 
Ocherwiſe after youcher or requeſt made: Contrary of a Releaſe made 
by him that hath a lawfull entry, there this ſhall not ne the War- 
ranty, for the poſſeſſion continuerh as to this regard: And ſee more ca- 
ſes there of warranty where they ſhall be determined , or where it ſhal} 
.remain , and where and how # man ſhall take adyanc a watranty, 
and wheri he ſhall recover, and when he ſhall have executiona1 H: 6: 45: 
and 22 H.6:22, and by Juſtice Scyeope, If the heir begin his fait freſhly 
uponthe alienation , living the Tenant in Dower, he ſhall not berebur- 
ted by the warranty of the Tenant in Dower after ber death, 3 24.3. 
Worth Fitzherbert 62: but otherwiſe by Hi/7 there, 


Whether: 


%%7 
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Warranty. 
\ Whether Warranty ſhall be avoided by 


, 


Recovery. ''' || 


LXVII. Warrazty with condition, the Condition being broken 
the warranty is defeated. 


Y Littleton , The poſſeſſion avoided, upon which the VVarranty is 
Biieeodee.n if a ſtranger had a lawfull entry by reaſon ofthe diſſeilin, 
or by a Conditionor the like; which is mean berween the tail-and the 
poſſeſſion, 'and warrants the /purchaſor, there, when the poſſeſſion, vp- 
which the-Collateralt warranty was made is defeated, the Collaters!l 
Warranty is alſo defeated. The ſame Law is', where it cannot diſcend, 
by reaſon that he who made it, is artainted of Felony or the like, 19 H. 
6.59. acc. 9 Edw.3.11. Brookg Warrantyig9 ace. Littleton fol. 169. plac, 
51. For when a Warranty is made anto a-man upon an eftate. which be 
then had, ifthe Eſtate be defeated, the Warranty is defeated : As if the 
Diſcontinuee make a feoffment reſerying uato himſelf a certain Rent, and 
for default of payment a Re-cotry and a Collaterall Warranty of the An- 
ceſtor is made to the Feoffee,who bach the «ſtare upon condition, &c, and 
dyeth without iſſue,though ebis warrgoty diſcend upon the ifſae in tail, yer 
if after the Rent be behind, and the diſcontinuee. entreth upon the Land, 
then the iſſue in tail ſhall have his Recovery by Writ 'of Formedon, be- 
cauſe that the Warranty collaterall is defeated, and ſo if any ſuch collate- 
rall warrant: be pleaded againſt the iſſue in tailin an Aion of Forme- 
don, be may ſhew the matter as aforeſaid, how. the warranty is defea- 
ted &c- and ſo he may well maintain his Action, &#e, Littleton fol. 168, 
plac.5 1. ' | 


—— — 
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LXV1II, The pr fs ſſron avoided upon which the Warranty diſ- 


cends , the warranty is avoided, 
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mn 


B* Littleton, The poſſeſſion avoided, upon which the Warranty is dif- 
cended, as ifa ftranger hath lawfull entry by reaſon of the diſſeiſin, 
or gpon condition or the like, which is mean between thetaile and the 
poſſeſſion, and warrants the purchaſer, there, when the poſſefion upon 
which the collaterall warranty was made, is deteated, the Collaterail War 
ranty is alſo defeated-The ſame Law is, where,it cannot diſcend , by rea- 
that he who made ir, is attainted of Felony or the ke, 19 H. 6.59, Cox- 
cord, 


Warrants: 
Edw, 3.11, Broks Warranty 99. Concord. and Littleton fal, 168 plac, 
$1, | | : 
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LXIX. Warranty avoided by Repriſall of fuch F hate as be gran- 
ted with Warranty. | 


Ittleton, fol: 168: pla: 52. By taking back of ſuch Eftate-as he gave 
| Wer Warranty, the Warranty is defeated, as by re-enfeoffment, or 
diſcent : As where -the Father doth- enfeoff with Warranty his eldeſt 
Son upon whom it diſcends, the Warranty is extin& and determined, for 
that it is diſcended upon him whom he ought to vouch, and he cannot 
vouch himſelf of the Fee-ſimple to gain the Fee-ſimple,, and he is the fame 
perſon who ſhall vouch, and which ſhall render. in. value, and he:cannot 
render to himſelf in value. Kirton, Where a man hath two Daughters, 
and enfeofteth the one, and dieth, ſhe-may youch her, (elf, and her Siſter, 
for the Warranty remains for one Moyety. . Otherwiſe. it is where the 
Vouchee is ſole Heir. 40 Ed: 3: 13: But:otherwile -it 1s where he doth nor 
receive or take. back {o high and large 60, BONG from, his, Feoffee, as he 
gave him, for then the Warranty ſhall bein ſuſpence duriog+che Eftare;; 
and afterwards ſhall bar the [fſue, Lirt:fol;169: play”... 1. 

In a Formedon. Nortos, If a man enfeoff me wich Warranty, and | 
enfeoff him with another, my firſt Warranty holdeth. Skreen, If two re- 
enfeoff me with Warranty, and I re-enfeoff one of them, and heis ſued.” 
he ſhall vouch me, and ſhall deraign the Warranty againſt me, and I ſhall 
have Warranty againſt the two again; 11 H:4:42.. :. 


__— —_——— 
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EXX. Warranty by releaſe determined and extin@, 


F Tenant in tail enfeoff his Uncle, who enfeoffeth another with War- 

ranty, if after the Feoffee by his Deed releaſeth to his Uncle all manner 
of Warranties, tor all manner of LEughny reall, or all manner of -De-. 
mands by ſuch releaſe the Warranty is extin, Litr:fe/:170.p/a:59. 


— 
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LXXI: Warranty avoided by Attainder, or Outlawry, 


\ V, V firs: alwaies abideth at the Common Law, and the Common 


Law is,that when a man is attaint or outlawed of felony,which out- - 


lawry is an Attainder in Law, that the blod between him-and hs Son; 
and all others:which ſhould befaid bis Heirs, is corrupt, fo ; that nothing 


by. 


859 Warranty. 

:by diſcent can diſcend unto any that may be ſaid to be his Heir at the 
Common Law : But the iſſue inthe tail as to the Tenements railed, ſhall 
not be barred, becauſe he is inheritable by force of the Statute, and nor 
by the courſe of the Common Law: And therefore ſuch Attainder of 
bis Father, of tys Anceſtor inthe intail, ſhall not put him out of his right, 
which-hie ſhould have by force of the intail, Lire: fol:169 pla:54,55,56, & 
57.& 19 H.6:19. 


© "_ i —— 
———___—d. ——_—— 
— 


_ _- | —_— \ —  —— 


LIXI11, Warraqnty avvided, becavſe the Lam gives not means to 
 eidit, | 
P the Printed Abridgment of Adliſes, fol; 38. See therein an Aſliſe of 
# Common, the Warranty'of the Anceſtor is no bar, for'itis of another 
thing which is fiot' in Plajnt, and ſo the Heir cannoteenter into the War- 
ranty<o defeat the Warranty, andtherefore it ſhall not be #barto him, 
becauſe the Law gives him no means by aRion, nor by entry to avoid ic. 
= nag | truth fuch ARions is i your wrones, 
re it the'Watranty be diſcended and plea is is/a bar forever. 
Br. arrabty 96: (incor. 3.4 BE I Fes warranty 96, canc.22 Afſ:p:138: 
the caſe of Commoniot Paſture, Firz:war, 66. & 33 Ea:3*, Firs: Warran- 
WY 74- 240185 e FT rt —_\ b 13s | þ 


dt. 
FI 
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LY X11. Warranty avoided by Plea. 


J = Affiſe, the Warranty of the Uncle of the Plaintiff was pleaded, 
whoſeHeir he is,1nd the Plaintiff ſaid, he had never any ſuch Uncle,and 

it was good, 14 Aſſ:p:1. - P26 

2. If an Abbot be difleiſed, and he releaſe tothe Difſeiſor” wich War- 
ranty, this is no diſcontipuance tg bis Succeſſor, becauſe nothing paſſerh 
by this releaſe, but only the right which be bad during the cime thac he 
was Abbot, and the Warranty @ expired by bis Deprivation, or by his 
death, Litr:fol:136:pla: 12. | | 

3. Nothing by diſcent is a good plea to avoid lineall Warranty, 3.3 E: 
3.Br:Counterplea of warranty 2. 


Ge ns 
a. m—C_— 


LXXIV. Warranty avoided in part ſhall be avoided in all. 


I Treſpaſſe by all the Juſtices agreed, If a man gives Lands, theFa- 
ther, the Son, "and the Heirs of the body of the Father, and the "_ 
alienet 


Warranty. 

alieneth the Lands with' warranty and dieth, the ſon may enter into the 
moiety, for the diſſeiſin to him, and have his aQtion for the other moic- 
ty. Aſcne, yet it is to be ſeen whether he may enter into anyparcell, for 
then the warranty as tothat-parcell is defeated, and Warranty cannot 
ſtand in parr, und be defeated in part, by Newton and Paſfton, and there- 
fore ir ſeemeth ro me,thar by the entry in part,the whole warranty is defea- 
red,for all the Juſtices ſaid that he mightencer int the Mgjety. 20d note, 
22 H.6.5 t.Conc.24  Ed.z.38.Br.war.z 5. but by Litthtoy contra, fol.1 57+ 
placey. 


LXXV. Warranty ſevered ſhall be loſt, 


— 


A 


Here there be two joint-tenants, and they make partition between 
bY, Vin by their agreement, they both defeat their warranty, but if 
one of them make a Feofiment of that which belongs to him, yer the 0- 
ther ſhall have his warranty of the moiety, becauſe there was no defaulc 
in him, 29 Ed.3.Fitzb.warranty 70. and by Haſſty and Choke in Pres 
| pe quod reddat. If 1 enfeoff two with warranty , and the' one'enfeoffa 

19; 6 of his part, I warrant not to the faid ſecond Feoffee, 11 
Ed.q.8. : 


CO ——_ ——_————— 
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L X XV I. Warranty ſu/pend for a time determined for ever. 


Man hath cauſe of warranty, and yet hecannot take advantare of 
ic, at the time when it is needfull, as againſt an Abbot or a Biſhop 
in the time of vacany, or againſt the heir in his mothers belly, or where 
there is no other heir at the time, which might be youched with him,now 
this warranty is defeated for ever, as it is there ſaid, 38 £4. 3, 29. bur 0- 
therwiſe by Litr/eton fol.169.plac.5 3. Where Tenant in Tail enfeoffes a- 
nother with- warranty, and taketh back the eſtate in Tail, or for life, the 
remainder over in this caſe, the warranty is not utterly aniented, but is 
put in ſuſpence during the eſtate which the Uncle hath, for after che Un- 
cleis dead without ifſue &c. then he in the Reverſion, or he which is in 
the remainder ſhall bar the ifſue in thetail of his writ of Formedon by 
the collaterall warranty, but otherwiſe it is where the Uncle had as great 
eſtate in the Land of the Feoffee to whom the warranty was made, as 
the Feoffee had of him, 


< Q.qqqq Warran- 


Warranty. 


LXXV 11 Warranty recovered, ind after the Recovery is ve- 


verſed. the war anty is defeated. 
Dower the Tenant voucheth the heire , and the Detmnandantbath 
againſt rhe heir, and the Tenant held peaceably, andatter 
<1 eget ore mg oh of deceit, and the Demandant 
brought x new vx of Dower, e warranty is defeated by the falſiry of 
enant, and by the reverſall of the Judgment in the writ of deceie, 
Tit, Scire fas. in Fitzh. 140.4 £d.3.36.Br.warranty 83, | 


ii. — 
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ELXX VIII. Warranty once extented, where it ſhall be loft. 


F I recover Land in value,and after I be ſacd for che ſame Lands, I hall: 
not vouch by reaſon of the former | becauſe that it was once 
execu:cd, and the ſame Law is, where 1 xm enfeoffet of Rent with war- 
ranty, and afcerwards the Land comerh in liew of rhe Rent; I ſhall noe 
have warranty of the Land, for « Covenant ſhall be raken firidly, by. 
Wilby-in Formedon 23, Ed.3.Fitzh. warrant) 77. | | 
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LXX 1X. Warranty deſcended , another: poſſeſſion who is in the- 
Poſt, if it ball be lo#b, 


an Aﬀiſe by £3. the Tenant faid; that the motber of the Plaintiff: 
ing Tenantin Dower, did- lteafe the Land co her villain with warran-- 
whoſe heir the pleintiff'is, and demanded Judgment &c. and becauſe 
te bd nec ſhew thee the Tenant in. Dower died during the Seifin of- 
the villain, ſo that the colfa'erall warranty might deſcend upon the 
ſeflion of the villain,ſo tbrt the Right was extinguiſhed in-bis poſſe on, 
therefore the Afiſe was awarded, and fo ſee, that the jwarranty which 
deſcends vpen anothers poſſeſſion, who is in the PoSF,as here, of the Lord: 
of- « villain, it-lycth no'..Nore, and ſo by the Court, if it had been 
ſhewed that the warranty had lyen, and the plaintiff barred againſt the 
villaio,- it: had been a ber now, and ſo ſee that the Lord might. rebur by 
a warranty deſcended in the poſſe fion of His villain, 22 Af{ſep. 27. 
Note, if- a men releaſe with warranty to n- baſtard, and che baftard dy- 

eth without beirin the life of: him that relea'ed, the Lord entrech for cf 
chear, 8nd then, he that made the warravty dieth, and Is beir brings ah 
action againſt the Lord be ſhall not plead this warranty, the reaſon 
ſeemeth to be,for that ic is deſcended upon another —_— 4 

Q. 


Warreny 
when it Ws made, and alſo this 6 | ey 
Per, ncd note, 59 A[ 0.34 racks the PvP, and not m the 
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LXXX. Where warranty ſhall be extin@, the eſtate being in 
foree. 


T ſeems by * 40 Bd. 3.14. If my father enfeoff me with warran- 
I;. and at Kite of Lands in Borcough Engliſh, which deſcends 
wato my younger brother, the warranty is extin&, for it deſcends onely 
upon me, otherwiſe it is, if the Father enfeoff one of his daughters and 
dieth, for there ſhe ſhall vouch her ſelf and her ſiſter, yet upon ſach Fe- 
off nent ſhewed in the former caſe, the elder had the voucher, but in the 
argument of the Caſe it ſeemed to Thorp, as before, 41 Fd 3.25. he had 
the Voucher for that cauſe, 43 Ed.3.23.Finch, if my father enfeoff me 
with warranty and dieth , the warranty is defeated. 

Two joint-tenants enfeoft the heir of one of them, and his wife, and 
they being impleaded vouch the husband, and the heir of the other as Te- 
nants, upon this cauſe ſhewed, ſee 29 E4.3.46. 

Where there be two joint-tenerts, and they make pron by their 
_ own agreement, they have both loſt their warranty, but by the Feoff- 

ment of the one of his part, the other hill have his warranty of the 
moiety, becauſe there was no default in him. 2xere if the Feoffce of 
the other ſhall have the warranty..as aſſignee. It ſeemeth be ſhall nor, 
for it is to them both,2g Ed 3. Fitzh.70. 2H, 6.7. Rolf (aith, that after 
Partition, none ſhall have aid of the other, to have warranty Pera- 
ty, Rucre. ; . 
Oac joiat- tenant ſhall not bave voucher without his companion, if 
the jointure continue, but if the moiety be recovered by the defanlt of 
the one, the other ſhz!l bave youcher for the moiety, 4$ *d.z 17. 

Oae parcener ſhall not have the voucher without her companion, un- 
Iefſe upon ſeverance after aid prayer, and after Partition, che warranty 
holdeth between them . So if one after partition make a Feoffment to 
her ſon and dicth, this ſon ſhall have aid of the other parcener, and 
cbey two ſhall vouch, 47 £4. 3- 23. $-R5. 2.4id of the King 15. If one 
make a Feoffment before partition, and be youched ſhe ſhall have aid of 
her ſiſter, and chey both ſhall have the warranty Peramownns. 

Qqqqqa The 


. $54- 
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Warranty. 


-- The Tenant ſhall bave the warrangy, tiotwithſanding the condition 


broker, if 1 bavenot entred for the condition, Treſl.5e Eogw. 3. 12. 


34Aþſes. pt ge Au 17 
"7 ranty of an Abbot is taken away by bis deprivation or death, Z;2- 


tleton 136-plac,12. 
If a with warranty, takethe Feoffor to busband, it ſeems to 


me that the warranty is ſaſpended during the Coverture, . but afterwards 


the heir ſhall have it, 7awen quereFor.z Ed.3.Fitzh.voncher 201. adjud- 
that the wife received upon default her busband, ſhall youch ber hns-. 
for ſuch-cauſe ſhewed, and hadir, bat otherwiſe it was againſt the 
ant, which might by receipt of the wiſe of the Feoffor, and his 
ifin which is ſificient to have the youcher, but to bind the husband, 

i: ſeemeth nor. | | 
If a Feoffee reinfeoff for life, there the Feoffor being vouched ſhall 
revouch by the firſt warranty, but if 4. be enfeoffed for life, and 4. 
leafech to the Feoffor for life, there if the Feoff6r vouch 4. he ſhall noz 

eevouch him, as it feemeth againſt the demandant, 7 Ed. 3 44. 
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